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GAILLARD 08. LA Easterns Dist. 
LABAT ET Ale , 1835, 
——EEEEEEEE 
‘ APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. : GAILLARD 
‘ : . v8. 


In an action for the rescission of the sale of a slave as fraudulent, for alleged’ 
concealment of the vice of drunkenness, by representing her to be a good 
house servant, on the part of the seller, it will not be considered a case of 
redhibition, but one offraud. —- i 

Whether the seller of a slave knew of the existence of the vice of drunken- 
riéss and concealed it? is a question for the Jury : and judgment rescind- 
ing the sale will be affirmed, when the verdict finding the fraud is not so 
unsupported by evidence, as to authorise the court to disturb it. 


LABA® ET AL. 


This is an action for the rescission of the sale of a negro 
woman and her daughter, on the part of the purchaser, on 
the ground of fraud, false representation of her qualities, and 
concealment of the vice of drunkenness, by the seller. The 
case was submitted to a jury on all the evidence adduced, 
who, after hearing the arguments of counsel, returned a 





Nore.—Judge Matthews was absent during this month, and did not join 
in any of the opinions delivered. . 


3, 





December, 1835. 
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verdict for the plaintiff, rescinding the sale, and restoring the a 
slaves to the defendant, and requiring him to return the price; _ 
and also in favor of the defendant against her warrantor; she 


paying costs. 


After an unsuccessful ationipt to obtain a new tial the a 


defendant, Madame Labat, appealed. 


Denis, for the appellant, contended that the verdict in this 


case, wasagainst law and evidence, and that drunkennessisnot ‘ ; 
aredhibitory vice, so as to authorise the rescission of the sale. © 


Rost, contra, and for plaintiff, urged, that in the sale of 


slaves, where a false representation of their qualities and 


characters is alleged and charged upon the seller, the ques- 
tion is one of fraud, and the sale only voidable on this allega- 
tion being sustained. Louisiana Code, 1842. 

2. The present case is, therefore, merely a question of 
fraud, in which the jury were the proper judges, who have 
found against the defendant. The judgment thereon must 
be affirmed. 


Bullard, J., delivered the opinion of the court. 
The plaintiff alleges in his petition that he had purchased 


of the defendant, Labat, a slave named Marie Jeanne, alias 


-L&fille, and her daughter, named Cecilia, for the price of one 
thousand dollars, for which he gave his note, endorsed by his 
father.. That the defendant and her husband, from whom 

she is separated of property, both knew at the time of the sale, 
that he wished to purchase her as a confidential house servant, 
and thatat divers times they represented heras a first rate house 
seryant, trusty, sober and honest. But he avers that she was, 
onthe contrary, to the knowledge of the defendant, an habitual 
drunkard, both before and at the time of the sale; that she was 
unworthy to be trusted and unfit to be used as a house ser- 
vant, and that he was induced to purchase by the false 
representations and suppression of truth made by the defend- 
ant. He prays that the sale may be avoided as fraudulent, 


and the defendant condemned to refund the price and to pay. 


damages. 

















































































OF THE'STATE OF LOUISIANA. 19 


The defendant in her answer, denied all the facts and Sem ih | 
allegations, except that she sold the slave by act, before “7 "> "= 
Caire, notary public, and she calls on her warrantor, Mrs. ous eamreann 
Fitzgerald, who was thereupon made a party. Thi case was sia, 
ttied by a jury, whose verdict was in favor of the- plaintiff, 
and -also in favor of the lames aC 98 and: the defendant 
eupended. | ae oe 

' Her counsel contends that the vetilict is contrary to law _ Inanaction for 
and evidence, and that drunkenness is nota redhibitory vice. pe renews 

It'appears to us, obviously, that this is not an action of prime pe 
redhibition, and it is, therefore, not necessary to inquire ment of the vice 


of dru nkenness, 
whether habitual drunkenness be, or be not such a vice as by representi 

her to bea 
would entitle a purchaser to sustain such an action . house sero 


on 
rt of the 
The plaintiff claims a rescission of the contract, not on the po Ay chen 


ground that ‘such a habit forms a redhibitory defect ina slave, be be considered a 
but on the alleged false assertion on the part of the defend- tion, tion, oe coe af 
ant, of the qualities of the slave in question, on a fraudulent fraud. 
concealment of her vices or defects, and he relies upon article 

1841 of the Louisiana Code. 

That article, which treats of the nullity of agreements 
resulting from fraud, or the artifice of one party as to any 
material part of the contract, with design to obtain some 
unjust advantage, declares that “a false assertion of the © 
valye or cost or quality of the object, will constitute ‘such 
artifice, if the object be one that requires particular skill or 
habit, or any difficult or inconvenient operation to discover 
the truth or falsity of the assertion ;” and the same article 
enumerates among other objects, as referable to this rule, odes wage ef 


“slaves sold with a false assertion of their qualities, ao 


_ concealment of their vices or defects.” vice of drunk- 


» The defendant, in answer to interrogatories, admits that pn i rays 
she represented: Marie Jeanne as a, good servant, but denies Jaye ant hee 
any knowledge of her habit of drinking to excess. The ee ee 
term, good servant, is very vague, but a house servant addicted affirmed when 
to the habit of drunkenness, hardly deserves the ‘epithet. we pray be 
Whether the defendant knew of the existence of such a habit odby-evideeeoee 
or not, and concealed it from the plaintiff, is a question which to authorise the 


was submitted to the jury. The habit is proved to have jc" “°° “"™ 


\ 
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Eastexx Dist. existed both before and after the sale, and the verdict of ‘the 








rn — jury is not so unsupported by evidence, as to authorisethis 


THE PONTCHAR- : @ 4 
Taasmarexoan J jg, therefore, ordered, adjudged and decreed, thatthe 
judgment of the District Court be affirmed; with costs. © .- 

ite 


; ae 
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HOFFMAN vSs.-PONTCHARTRAIN RAIL ROAD COMPANY. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


Where a balance is shown to be due by a company to A, who assigns it to f 
, B, and the latter sues for its recoyery, the company cannot produce in 
evidence, another contract between them and A, the assignor, to show 
his failure to perform it, and that he owes them damages on it. 





The defendant cannot set up a claim against the adverse party for unliqui- 
dated damages on a contract, in compensation of liquidated demand, 


The plaintiff sues as assignee of John Grant, to recover the 
sum of five hundred and two dollars fromthe Rail Road Com- 
pany, which sum stood as a balance due Grant on the-com- 
pany’s books, and was by him transferred to the plaintiff. * . 
The defendants pleaded a general denial, and aver that ; 
nothing was due from them to Grant, the assignor, and that 
he had failed to perform any of his contracts or engagements 
with them, by which they had sustained damage to more 
. than one thousand dollars. 
The parish judge decided that the claim of the plaintiff 
resulted from an assignment made to him by John Grant, of 
a liquidated balance of five hundred and two dollars against 


A 
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the defendants, which balance was due him for the comple aman 
sion of several independent and distinct ‘contracts, and wid 
" wag stated to be due him’on the books of the company. » 
»Q, That the assignment from Grant to the plaintiff, was 
regularly and legally. made. , 
'  § That the defendants have not pleaded compensation ; ; 
and evenif they had, the nature of their claim forbids its being 
unliquidated. 

On the trial, the defendants offered in evidence a written 
contract of Grant, the assignor of the plaintiff, with the com- 
pany to build a breakwater, in order to show that Grant had 
failed to comply, and that this suit was premature, by which 
the company had sustained damages to the amount of more 
than one thousand dollars ; this testimony was objected to by 
the plaintiff, and.excluded by the court ; and the defendants 
took their bill of exception. 

- Judgment was rendered for the amount of the plaintiff’s 
elales; and the defendants appealed. } 


Hoffman, in propria persona. 
Peirce, for the appellants. 


Bullard, J., delivered the opinion of the court. 

The plaintiff in this case, sues as assignee of John Grant, 
to recover of the defendants a balance of five hundred and 
two dollars and seventy-eight cents, alleged to be due him for 
services. as superintendent for driving piles, making and 
finishing wharf, and for laying turn outs, under sundry con- 
tracts with the company. 

The. defendants in their answer, deny that they are in- 
debted to John Grant, and aver that if their Secretary 
reported a balance in his favor, he had no authority from 
them tordo so. They‘further allege, that John Grant never 
completed any of his contracts with them, and has thereby 


_ - caused them damage to the amount of one thousand dollars,’ 


The books of the company exhibited on trial, show a 
balance due to Grant, and notice to the company of the trans- 
fer, was proved. 
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92 CASES IN THE SUPREME COURT 


Easrerx Distr. On the trial of the case, the defendants offered to readin 
December, 1835. evidence a contract between Grant and the company, forithe — 
BATE AND POH construction of a breakwater, and witnesses to prove thatithe : 






‘razr caxn’s, contract had not been completed, and that damageshad been a 4 


po 2 tage sustained, to the amount of one thousand dollars. Theeyi.. 
be due by ceom, dence was rejected, and a billof exception taken. We think - 


to A, who 
veins it to B, the Court did not err in rejecting the evidence. The contract 


and the latter was distinct from those upon which the plaintiff’s assignor 


for it 
rent ogre claimed a balance, and the defendants, even as against 


ries in evidence COUld not set upa claim for unliquidated damages, in compen. 


pega wane sation of a liquidated demand. No time was limited by-the . 


them 
and A, the as- contract for the completion of the break-water, and. no 
or thee averment was made, much less evidence offered to show that 
- Ht, sal thot Grant was legally in delay in relation to the fulfilment ofhis _ 
damages on it. contract. Without such previous evidence, no damages could 
Re or jpn eg be recovered in a direct action against Grant. isa 
dian aguinit the The appellee asks this court to award him ten per cent, 
saliqaideted de for damages for a frivolous appeal. But we think this is not one 
mages on oo of the cases in which we should feel authorised to inflict so 
tract, in comipen- h ll 
sation of a liq ui- severe a penalty on the appellant. 
dated de 


It is, therefore, ordered, adjeiigad and decreed, that the 
judgment of the Parish Court be affirmed, with costs. 


RATTI AND PIPON US. THEIR CREDITORS. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


Where an order of arrest issues on the affidavit of a single creditor, im- | 
prisoning the insolvent and for the sequestration of his property, this act 
. inures to the benefit of all the creditors. 


The sequestration when once made, is irrevocable, except on payment of 
the debts of all the creditors. 











OF THE STATE OF LOUISIANA. 


The. person of the insolvent may be discharged from ieuphianamanst on et 
_ giving security ; but the penalty of the bond should be large enough to December, 
_,pover all the debts and to indemnify all the creditors, in case of its breach. RATTLAND Hinp® 

The condition of the bond is, that the insolvent shall remain within the citenreanaite 

, jurisdiction of the court until the definitive judgment of homologation of 

all the proceedings; any partial homologation will be disregarded. « 
*On'the 11th March, 1835, the plaintifis filed their petition, 
accompanied by a schedule of their debts and effects, witha , 
‘Jist’Of creditors and general statement of their affairs, alleg- 
ing their inability to meet their engagements, and praying 
for'a meeting of their creditors to deliberate on their affairs. 
They pray that a surrender of their property be accepted, and 
that a discharge from their debts be granted them. 

The cession of property was accepted by the judge, and a 
meeting of creditors ordered to be held before a notary on the 

. 24th of March. 

‘On the next day, F. Verrier, J. Soulet and D. Bordéres, 
creditors of the insolvents, filed their affidavits, suggesting 
that the books of the insolvents were not brought ‘into court, . 
and that a fair surrender was not made of their property. 
Upon this affidavit, an order issued for the sequestration of 
all the property of the insolvents, and Verrier and Bordéres 
appointed provisional syndics, on giving a security bond i in 
the penalty of sixty thousand dollars. 

On the 15th March, J. Weills, another creditor, presented 
his opposition and affidavit, suggesting fraud and conceal- 
ment, on the part of the insolvents, and praying that.they be 
atrested, imprisoned and deprived of the benefit of the insol- 

_ vent‘laws:. The order of-arrest was granted, and the insol- 
vents imprisoned accordingly, until they furnished security 
for the sum of sixty-six thousand dollars, the announbat their 
debts set forth in the schedule. 

On the 30th March, Messrs. Verrier and Bordéres, filed 
their opposition, suggesting fraud and the concealment of the 

_ books and persons of the insolvents from their creditors; 
praying that they be deprived of the benefit of the insolvent 
laws, and requiring them to answer on oath, interrogatories 

touching the state of their business and pecuniary affairs. 
















































Eastsax Dist, The proceedings before the notary were’ closed onthe 24th — 


CASES IN THE SUPREME COURT ° 


December, 1888. of March, andon the 4th of April were brought by the syndics 
natn snnnion into court and homologated, and an order obtained fixingythe 
qunre caxv’s, terms and ordering a sale of the ceded property. i ath 
The insolvents took a rule on the opposing: creditorejto 





show cause why the order of arrest should not be set aside, 
or the amount of the security diminished, on the ground that’ . | 
the affidavit was insufficient, no sum being specified; that 
the amuunt of bail is excessive and not authorised by law; 






and that the allegations in the affidavit are untrue.) og 4 


The court, after hearing the arguments of counsel, deters 
mined that the affidavits were sufficient to authorise the im 
prisonment of the insolvents under the 223d article of the 
Code of Practice, and the 9th section of the act of 1817. 
Vide 2 Moreau’s Dig. 426. 

2. That the declaration on oath of one or more creditors 
to arrest the ep tiers inures to the benefit of all the 
creditors. 

8. According to the Louisiana Code, article 2170, and first 
- section of the act of 1817, itis only by making a bond fide 
surrender, that the insolvent avoidsimprisonment. But when | 
he is attacked as fraudulent by one or more creditors, i imprisot 
ment, either actual or constructive, follows. 

4. That the person of the insolvent represents the creditors 
to the whole amount of their claims,’ until final settlement and 
homologation of the proceedings. 
 5..The bond required of the insolvent, to obtain their 
enlargement in such cases as this, should be for the whole 
amount of the claims of the creditors ; and to ascertain this 
amount, is to deduct from the amount of debts due, that of 
the property actually surrendered, making allowance for 
necessary costs and expenses. 

6. In this case, the amount of the debts.as sworn to at the 
foot of the bilan, is sixty-six thousand one hundred dollars, 
and the proceeds of the surrendered property, about twenty- 
five thousand dollars, which deducted, leaves the round sum 
of forty-one thousand dollars, to — the bail must be 
reduced. . 


‘ a 
‘a 









OF THE STATE OF LOUISIANA. 


Soulé, for the appellants, made the following points : 

4. The amount due to the creditor who obtained the order 
of arrest, is alone to be considered, in order to determine the 
amount of the security to be given. 

9..The affidavit of one creditor cannot benefit the other 
creditors, who do not choose to resort to the same remedy. 

3. In this case, Messrs. Bordéres and: Verrier cannot be 
considered as acting for the mass of the creditors. 

‘4, The proceedings before the notary, stand homologated 
for all the creditors; except those who have made sugges- 
tions of fraud within the time restricted by law; the bail 


25 
no. 
December, 1835. 

RATT AND PIPON 


us 
THEIR CRED’S. 


should, therefore, be reduced to the amount of their claims . 


only. 
Canon, contra. 


Martin, J., delivered the opinion of the court. 

This is a case of insolvency. The insolvent debtors seek 
the reversal of a judgment of the Parish Court, which rejects 
their claim for a reduction of the sum for which a bond was 


required of them on their application to be discharged from 


imprisonment, under an order of arrest which issued on an 
affidavit. made by one of the creditors, suggesting fraud, 
according to the provisions in the ninth section of the aet of 


1817. 2 Moreau’s Digest, 426. 


The parish judge required bail to the full amount of all the 
debts, according to the schedule, after deducting the value of 
the property surrendered. . 

The counsel for the insolvents, in the argument of the 
case, advanced the following positions and grounds: 

1. The sum due to the creditor who provoked the arrest, 
ought alone to have been considered in fixing the amount of 
the security to, be given. 

2. The affidavit of the creditor obtaining the order of arrest, 
cannot be of any avail to any of the others. 

8. This creditor cannot be considered as acting for the 
benefit of the mass of creditors. 


4 
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Easreny Dist. 4, The proceedings before the ‘notary have been homolo. 
December, 1855. gated as to the creditors who did not suggest fraud. 
natmiaxnerrox On the affidavit of a creditor, an order is to issue for the 
umeniten’s. arrest of the insolvent, and the sequestration of any property 
Where an or- he may have failed to surrender. This act is for the benefit. 


der of arrest is- of all the creditors, and not for that of the applicant alone; 


davit of a single otherwise the sequestration should not be made of property, 
creditor, impris- - ° . 
oning the insol- exceeding in value the amount of the debt. The sequestta. 


poomnincant ed ‘hé tion. when-once made, is irrevocable, unless on payment ofthe 


hi » thi ; . 2 . 
note eee yt. debts of all the creditors ; for all of them are interested therein, 


eae of afb the The person of the insolvent may, indeed, be discharged 
i oe from imprisonment on giving security ; but as his arrest was . 


_ fon when once ordered for the benefit of all the creditors; and the penalty of 

<— ogee hoe the bond should be large enough to secure the performance 
ent oO e€ e.e . . . . . 

- Kebts of all the of the condition, which is to indemnify the party interested, 


—... of in case of its breach. The parish judge was, therefore, 


A e a correct in taking into consideration all the debts of the insol- 
ed from impris- vents ;. and the affidavit on which the order of arrest was 
cradle ol ae granted, inured to the benefit of all the creditors. 

oo, - = As after a cessio bonorum, the property of the debtor is pro- 
large enough to tected from the attacks of any individual creditor on his-own 
cele anlto nm. account, it follows that all the measures he may regularly 
ne Aa che resort to, in order to secure any part of the property, must be 
of its breach. available and benefit the mass of the creditors. 


So under the 11th section of the insolvent law of 1817, 

__ already referred to, the conviction of fraud upon the accusa- 

wae Sond. sa. tion of one.creditor, has the effect to deny and preclude the 
that the insolvent ingolyent debtor from the benefit of the insolvent laws of this 


shall remain 


within the pus state; and as the condition of the bond is, that the insolvent 
pee “until the shall remain within the jurisdiction of the court, until the 


See inte definitive judgment of homologation of the proceedings had, 


gation of all the ynder the surrender of his property, the judge, in fixing the 
proceedings; any © ; ; " 
partial homolo- amount of his security, properly disregarded any partial 


Sremeedsd. be homologation. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed, with costs in both 
courts. 
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MILLAUDON US. WESTERN MARINE AND FIRE INSURANCE CO. ° 


, 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF NEW-ORLEANS. 


Where a policy of insurance against fire, covers fifteen thousand dollars of 
the property insured; and a second policy is taken out of another office 
on the same property, as a valued one, which is endorsed onthe first 
molies; it cannot have the effect of putting the first office in duriori casu, 
or to-convert its policy from an open to a valued one. 

Ifa subsequent policy contain no provision in respect to prior insurances, 

. the amount of insurable interest in it will be the same as for the first 
policy ; for the assured may insure again and again the same property, 
but can recover but one indemnity, and this he may recover of the 
first or subsequent underwriters. Those who pay the loss, may 
demand a proportionable contribution from the other underwriters, who 

' are, in this respect, sureties for each other. 

Insurance on merchandise, furniture or buildings, against fire, the rules as 
to valuation are the same as in relation to aship orcargo. Ifthe policy 
is open in its form, the value of the interest must be proved. 


The amount of interest insured in a subsequent policy, will depend on the ' 


amount insured in previous policies, A cargo valued at twelve thousand 
dollars, and in a second policy was insured at twenty-seven thousand 
five hundred dollars; there remained an unsurable interest of fifteen 
thousand five hundred dollars, embraced by the,second insurance. 


This isa case of insurance against fire, on a policy executed 
hy the defendants the 4th of February, 1834, to W. T. 
Thompson, and by him transferred to the plaintiff. The 
‘latter seeks the recovery of fifteen thousand dollars, the 
amount insured therein, on a block consisting of five houses 
or tenements, destroyed by fire, as in case of a total loss. 

The plaintiff alleges that said property was insured against 
loss or damage by fire, say on five tenements, on each build- 
ing three thousand dollars, for the sum of fifteen thousand 
dollars for one year. That your petitioner caused a further 
insurance of fifteen thousand dollars to be made on said pro- 


‘ 
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January, 1836, 
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Easteax Dist. 


January, 1836. 


es cael 


waevsax MaA- 
RINE AND FIRE 
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perty, by the New-Orleans Insurance Company, valuing the . 


same at thirty thousand dollars, of which due notice wag 


given to the defendants. That within the period mentioned . a 


in the policy, the said buildings were totally destroyed by fire, 


and were worth the full sum of thirty thousand dollars for J 


which they were insured, and he has sustained damages and 
loss by their destruction, to that amount. He further alleges 
he made the necessary preliminary proof and demanded 
payment, which was refused, &c. “He, therefore, prays 
judgment for the sum of fifteen thousand dollars, with i tateties 
and costs. 

The defendants denied they were indebted to the amount 
of the sum claimed ; but that the plaintiff can only claim the 
amount of the actual loss or damage he had sustained by the 
fire and destruction of the property insured, which is nine 
thousand two hundred and fifty dollars, and that they have 
been always willing to pay that amount, which has been 


tendered since the institution of suit. They pray for ni 


and costs, 

Upon these pleadings and issues, the parties went to trial. 
The evidence fully showed the destruction and loss of the 
property insured, by fire, and its value to exceed the sum 
insured on it. The. policies under which the property was 


‘insured in both offices, were also in evidence. The conditions — 
and obligations imposed by them on the parties, are fully 


stated and set forth, in the opinion of the court. 

The cause was submitted to a jury, who returned a weeds 
for the plaintiff, allowing him the amount clniat and 
interest, from judicial demand. 


The judge presiding, charged the jury that “‘ the nes sued 


on was an open one, by which the defendants insured three 
thousand dollars on each of the five tenements. Had these 
tenements ‘been destroyed before a further insurance was 
effected with the Orleans Insurance Company, it cannot be 


doubted that the defendants would have had a right to require 
of the plaintiff, proof that the property was worth the amount ' 


insured. 
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“ [tisquestionable whether the subsequent insurance effected Exsreay Disr. © 
in the Orleans office, with the knowledge of the defendants, Jawary, 1836. 


did not alter the first policy into a valued policy. In the 
policy taken out of the Orleans office, the five tenements are 
valued at six thousand dollars each ; and it is a proper ques- 
tion for the jury to decide, whether or not the knowledge 
given to the defendants of the insurance subsequently effected, 
and the endorsement made by them on their own policy, 
_ amounted to an assent on their part, and an acknowledg- 
ment of the value of the property insured. If it did, the 
policy of the defendants thereby assumed the character of a 
valued policy; and on a valued policy, the party assured 
must recover, unless fraud is alleged and proved by the 
insurer. 

“The whole question, however, relative to the nature or 
description of the policy in this case, is a proper subject for 
the jury to examine, and if they should be of opinion that the 
original policy was not altered but continued the same, an 


open policy, they may inquire into the value of the property, - 


and according to the evidence, fix the loss sustained by the 

plaintiff, and the amount for which the defendants are liable.” 
The defendants excepted to the charge of the judge; and 

from the judgment confirming the verdict, they appealed. 


Slidell, for the plaintiff. 

' 1. The rules regulating the contract of indemnity in fire 
insurances, do not differ from those which have been 
established in relation to marine insurances. 5 Johnson's 
Reports, 373. Phillips on Insurance, 320. 1 HalPs Reports, 
111, 113. 

2. This policy, if taken in connection with that of the 
Orleans Insurance Company, which was communicated to 
the defendants, is clearly a valued policy insuring fifteen 
thousand dollars on five stores valued at thirty thousand 
dollars. If taken separately, without reference to that policy, 
the defendants are bound, by their own showing, to pay the 
full amount of loss. Where a policy is valued, the under- 
writers are bound by it, and cannot be permitted to enter into 
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Eastern Dist. 
January, 1836. 
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an examination of value, unless upon an allegation of fraud 


or misrepresentation. 5 Johnson’s Reports, 368. Phillipson | 


Insurance, 304-5. 4 Martin, N. S., 661. Ibid. 640. 
$. The testimony shows the property to have been worth 
the full amount insured on it. This was a question of fact 


submitted to the jury, and the court will not disturb their 


verdict, unless manifestly erroneous. 


_ Maypbin, for the defendants. 


1. The policy sued on is not a valued policy. Fire polidies 
are usually, though not invariably, open policies ; and the 


insurance effected, is simply one of indemnity for the loss — 


actually sustained. The first policy taken out of the Orleans 
Insurance office, is a valued one. Hughes on Insurance, 810. 
1 Halls Reports, 42. 4 Louisiana Reports, 289. 


2. If the policy sued on be not a valued policy, then the ~ 


plaintiff can only recover the actual loss he has sustained, 
and.no more. This is shown by the evidence to be but 
nine thousand two hundred and fifty dollars ; as offers were 
made by: builders, to re-build the property destroyed for 
eighteen thousand five hundred dollars; the defendants paying 
one-half. 

3. The plaintiff contends, that by presenting the policy 
effected in the Orleans office on the same buildings, subse- 
quently, in which they are valued at thirty thousand dollars, 
to the defendants and their endorsement thereon to that 
effect, was an assent, on their part, to that valuation, and 
made the policy sued on a valued policy. This inference 
cannot be made. The policy itself, and the 6th article of 
its conditions, require insurance made at any other office, to 
be made known to it, and that only a rateable proportion of 
the loss be paid. 2 Condy’s Marshall on Insurance, 788. 


4. There is no evidence that the defendants assented that * 


the policy taken out of the Orleans office was a valued one: 
the endorsement gave none; the secretary who made the 
endorsement, gave no such assent; and the charter forbids 
it. Being a corporation, it could only contract in the mode 
prescribed by its charter. 2 Cranch, 166. 
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- of loss.” 
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5. The jury allowed interest in this case, which was Easreay Disr. 
erroneous. Code of Practice, 554. 3 Louisiana Reports, 373, J#uary> 1836, 


. 2 6 MILLAUDON 
Bullard, J:, delivered the opinion of the court. ve. 
WESTERN MA- 


This is an action upon a policy of insurance against fire, nixe ayp rime 
subscribed by the defendants upon five tenements, three “*”™4** 
thousand dollars on each. The total loss by fire, is admitted 
within the time limited by the policy, and it is admitted that 
the value of the property greatly exceeds the amount under- 
written by the defendants. The case would, therefore, be 
perfectly free of difficulty, independently of a second policy 
obtained by the plaintiff from another company for a further 
sum of fifteen thousand dollars, of which due notice: was 
given to the defendants, and the second policy endorsed on 
the first. The defence in this case turns upon the question 
how far the obligations of the first insurers have been modi- 

fied or changed by the second policy, according to a just 
interpretation of the sixth condition of the insurance, which 
declares that “ persons insuring property at this office, must 
give notice of any other insurance made elsewhere on their 
behalf on the same, and cause such other insurance to be 
endorsed on their policies, in which case each office shall be 
liable to the payment only of a rateable proportion of any loss 
or damage which may be sustained, and unless such notice 
is given, the insured shall not be entitled to recover in case 


The second insurance, by the New-Orleans Insurance Where apoli- ~ 
cy of insurance 


Company, was on the same property or tenements, “ valued at against fire cov-: 


six thousand dollars each, making in all thirty thousand ‘TS Seen thou. 


dollars, of which fifteen thousand dollars are insured in the the'property in- 
ured, and a 


Western Marine and Fire Insurance Company : this policy second poliey is. 
covers the other fifteen thousand dollars.” paar ofhee < 
This last is clearly a valued policy, and according to the ue pode Pe 
general principle of the law of insurance, in case of total loss, one, whichisen- “iis 
such valuation would be binding on the insurers, unless fraud frst i ss * Be 
be shown. cannot have the = 
; ; _ ~ effect of putting 
It cannot be said that the valuation by the second policy, the first office 4 


mn ‘a 
became by notice to the first insurers binding on them, and to convert anil i 


’ 
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Easrsay Disr. Converted their policy from an open to a valued one. — If, go, 


mruavnos Valuation conclusive, as to the indemnity to be paid, each — 


ae F office would have to sustain one-half of the loss estimated at 


RINE AND > riae thirty thousand dollars. The second policy, clearly cannot . 
tee put the first insurers in duriori casu, and it follows, that even 


licyf 
a fpah cher ag in case of total loss, the first insurers would be liable only to. 


Ifasubsequent make good the loss, if that loss really amounted to the sum 
policy contain no bscribed by th 
provision in re- subdscri vy t em. 
jd april The second insurers admit, by their policy, that. there. 
mount of insura- remained an interest in the assured, not covered by the first 


ble interest in it 
po hea ‘he Bde policy, amounting to fifteen thousand dollars. This interest 


ptf the first is covered by them. It appears to be a settled principle, that 
assured may a if the subsequent policy contain no provision in respect to 
sure nh an 

again the same ptior insurances, the amount of insurable interest for such 


or policy will be the same as for the first, for the assured may 
rt and insure again and again’the same property, against the same 
cover of the first Tisks, if he will pay the premium ; ‘but he can recover but one 


OF onuibsequent indemnity, and this he may recover of the first or subsequent 


iy lll underwriters, and those who pay the loss, may demand a 
mand 2 propor- proportionable contribution from the other insurers. The 


ti bl t a ° ° . 
tn en an different underwriters are, by this means, sureties for each 


other, enderwri- other. 1 Phillips, 326. 
ters, who are, i A ° 
this redpeet, The same author says expressly, that in case of insurance 


sureties fo h . . sake F 
sther. 00 merchandise, furniture or buildings, against fire, the rules 


Insurance on 7 i i j 
merchandise, 28 to valuation, are the same as in relation to a ship or cargo; 
furniture or if the policy i is open in its form, the value of the interest must 


building. ats be proved. 1 Phillips, 320. 


tion are the same 


me snc ont to valuation, we cannot well see how they can take advantage 
c 
if the poliey i is of it for the purpose of exonerating themselves from a part of 


gpen in itsform™, the loss for which they are clearly liable under their own 


meney must be policy. It appears to us, that the sixth condition applies to 
PcThe amount of subsequent insurances, by which the same interest is covered 


interest, insured as by the first, or to cases of several successive open policies 


nd on the 
; mount insured in The same author, above cited, lays down the doctrine, under 


cies,, A cargo 





January, 1856. there is an end of the case, for the loss being total, andthe 





rules astovalua- Jf the defendants will not adopt the secund insurance asto © 


policy, wil ~ on the same property, and to guard against double insurances. - 


previous Poli the authority of decided cases, that the amount of interest to 
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which-a’subsequent policy applies, will depend on the amount Easrsan Dien. 
insured in the previous policies; a cargo valued in a prior January; 1896. 

[es 
policy at twelve thousand dollars, the amount insured, was SHACKLEFORD 
valued in a second policy at twenty-seven thousand five be 
hundred dollars. Though the whole cargo was’ insured in valued a i oa 
the first policy, yet there remained an insurable interest of thousand  dol- 
fifteen thousand five hundred dollars for the second: Since, cond policy was 
as the’property was valued in‘ the second policy, this excess ty seven yes 
remained over the amount previously insured.’ 1 Pi $27. sand 

We are, therefore, of opinion, that the defence ace up, ad samme 


cannot avail the defendants, and that they are liable to pay ne af Mee 

the full amount underwritten by them. thousand fire 
It is, therefore, ordered, adjudged and decreed, that the embraced by the 

judgment of the Parish Court be affirmed, with costs. ma 


‘SHACKLEFORD US. WILCOX ET AL. 
‘APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Asa general rule, the carrier is bound to prove the casualty or vis major 
which occasioned the loss or deterioration of the property which ‘he 
undertakes to convey and deliver in good condition, according to the 
bill of lading. ) 

When damaged goods are delivered and received by the consignee, without 
objection, particularly where the damage is, apparent upon simple 
inspection, a rigid enforcement of the rule requiring the carrier to prove 
the damage was occasioned by vis major, might operate with injustice. 
There is an apparent compliance on his part with the conditions of the 
bill of lading, and by receiving the goods the consignees become liable 
for the freight. 

The owner or master.of a vessel is not liable for damages done to deck 
freight, arising from the dangers and waves of the sea, and the necessary 
exposure of the property on deck, stowed there by the consent of the 

shipper. 
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Eastern Dist, In relation to underwriters without special agreement, and other owners of " 
January; 1836. the cargo under deck, and in cases of jettison, it is well settled pats: - 7 
Loker stowed on deck form no part of the cargo. _ 
As between the owner of the goods and the carrier, the latter is bound by a ; 
the same obligation to carry the deck freight as the rest of the cargo, 
save only the damages which result from its exposed situation. 
This is an action by the master of the brig Good Retum, 
to recover from the defendants and consignees, the sum of 
two hundred and forty-one dollars and sixty-two cents, the 
- amount of freight on a cargo of cotton, shipped at the port of 
St. Marks, on board of said brig, and consigned to Wilcox & 
Fearn, in New-Orleans. 

The bill of lading expressed that.one hundred and pei 
seven bales of cotton were shipped in good order, on board the- 
plaintiff’s vessel, the 15th December, 1832, at St. Marks, in 
Florida, consigned to the defendants, they paying freight. 
The bales were all marked ‘and numbered as stated in’ the 
margin of the bill of lading. It further specified that’ one 
hundred and nineteen bales were stowed under deck atone 
dollar and thirty-seven and a half cents per bale, and seventy- 
eight on deck at one dollar per bale, each being designated, 
The defendants received the cotton without objection. On 
a demand made for the freight they refused payment, on the 
ground that some of the cotton was wet and damaged while 
on board the vessel. 

In their answer, the defendants admit the receipt of the 
cotton and refusal to pay the freight. They aver that the’ 
cotton was shipped in good order and that twenty-three bales 
were damaged through the negligence and fault of the . 
master of the vessel, and for which he is liable. They claim 
five hundred and ninety-five dollars in reconvention for the 

_ damages sustained. 

Duffy, .a witness and clerk to the agent of the plaintiff, 
says he called on the defendants for the freight after the 
cotton had been received by them. That they refused 
payment, stating a bale was missing and that several were 
much damaged; and that the defendant, Wilcox, admitted 
that the cotton damaged formed part of the deck load. 


vs. 
WILCOX RT AL. 
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This with the bill of lading comprised the plaintiff’s Exsrsan. Dist. 
testimony: ‘The bill showed by the marks, the bales that Jenin, 1836. 


were under deck and those on deck. 


Collins, a clerk and ‘witness for the defendant, says he wieox ur at. 


attended to the receiving a portion of the cotton: Saw 
several of the bales which were much damaged by salt 
water. Several of the hands were in the hold patching a 
bale*which appeared in bad order. After the whole of the 
cotton was landed, witness had charge of it and sent twenty-1 
three bales which were badly damaged by salt water, to be 
picked and re-packed, &c. He saw some of the damaged 
bales while they were on the stage of the vessel, and notified 
the officers on board of the damage. The crew stated the 
cotton damaged was the deck load. The cotton appeared to 
be saturated'with salt water. He does not know in what 
part of the vessel the twenty-three damaged bales were 
stowed. 

Other witnesses testified in substance as stated in’ the 
above. The defendants proved a loss on the damaged 
cotton, including expenses of picking and re-packing of three 
hundred and eighty-one dollars, which left one hundred and 
thirty-nine dollars, due the defendants, on their reconventional 
demand after deducting freight. 

Duffy, a witness for plaintiff, being recalled, says that Mr. 
Wilcox stated to him that the owners and master of the brig 
were liable for the damage done the deck freight, and that 
he did not claim for any other. 

This cause was first tried before the judge of the Criminal 
- Court (Grima) acting as judge ad interim of the First District 
Court, in June, 1833. ‘The court was of opinion, that: as 
the bill of lading expressed the cotton to be shipped ‘in good 
order, the plaintiff was responsible for the damage, as having 
been caused by his neglect, unless he made proof of the cause 
of the deterioration and that it happened without his fault. 
Judgment was rendered in favor of the defendants for their 
reconventional demand, after deducting the amount claimed 
for freight. 











Eastern Dist. 


SHACKLEFORD 
v8. 
WILCOX ET AL. 
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The counsel for the plaintiff moved for a new trialon the 
ground that the judgment was unsupported by the lawor 
evidence of the case. i 

The rule for a new trial stood over until March, 1835. At 
this term, his honor judge Watts allowed the new trial and 
heard the case on its merits, on the testimony taken on the 
first trial. Judgment was given for the plaintiff for the 
amount of freight claimed, after deducting thitty-five dollars 
for one bale of cotton missing, rejecting the reconventional 
demand. The defendants appealed. 

. This case was argued at the June term, 1835, of this. court, 
by Mr. Curry, for the plaintiff and by Mr. Conrad, forthe 
defendants. A re-argument was had at January term, 1836, 


Curry and Eustis, for the plaintiff. 


1. This is an action by the master of the brig Good Retum, 
to recover the freight on one hundred and nineteen bales of 
cotton, shipped under deck at one dollar thirty-seven and’a 


- half cents per bale, and seventy-nine on deck, at one dollar 


per bale, from the port of St. Marks, in Florida, to New- 
Orleans. The defendants are the consignees, received the 
cotton without objection, and resist payment on the ground 
that part of it was damaged. 

2. The testimony shows that one of the defendants 
admitted the damaged cotton made part of the deck freight. 
Having received the cotton, the bill of lading specified that 
which was on deck and that under deck. He could easily 
ascertain the part of the cargo that was damaged, whether 
above or under deck. 

$. Owners or masters of vessels are not liable for the . 
damage or loss of the deck freight, when it is stowed there 
with the consent of the shipper or owner. Dorsey et al, vs, 
Smith et al., 4 Louisiana Reports, 211. 

4, Deck freight makes no part of the cargo; and | a 
jettison of goods stowed on deck cannot be brought intoa 
general average. Abbott on Shipping, 354. 3 Johnson's 
Cases, 178. , : 
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5. An insurance does not reach goods on deck, unless Easreaw Disr. 
y mentioned. They are not considered: part of the Jawwary, 1836. 

cargo. The owners of the cargo under cover ought not suackuzromp 
therefore to contribute to the jettison of the goods on deck. wircox ur at. 


3. Johnson’s Cases, 178. | 
6. The defendants having received the cotton without first 


objecting to paying freight on account of the damaged cotton, 
were bound to show that the damage was occasioned by the 
fault and negligence of the plaintiff. This they have not done. 

7. The bill of lading specified each bale on deck, and-each 
bale under deck, so that the defendants had it in their power 
to ascertain’ precisely what part of the cargo was damaged, 
on simple inspection, and were bound to show that it was 
the under deck freight that was wet and damaged in order to 
make the plaintiff liable. 


Conrad, for the defendants. 

1..By the provisions of law regulating the duties and 
responsibility of common carriers, the plaintiff was bound to 
make good all damage except such as resulted from accidents, 


proven to have been inevitable by any degree of human ' 


foresight. Louisiana Code, articles 2725, 3522, No.7. Abbott 
on Shipping, page 277. Kent’s Commentaries, 597 to 609. 
Story on Bailments, 517, 518, 578. The burden of proving 
the inevitable accident which excuses his non-fulfilment of 


his contract lieson him. ‘“ La responsibilité du capitaine ne 


cesse que pur la preuve obstacles de force majeure” says 
Boulay-Paty, Droit Com. vol. 1, page 405: “ Il n’y a que le 
cas fortuit que puisse ’excuser ; c’est & lui & prouver le cas 
fortuit.” 1 Valin, vol. 1, page $94. ‘Il doit rendre la mat- 
chandise telle qu’il ’a regue & moins que le dommage he pro- 
céde d’un accident qu’on n’a pu ni prevoir ni empécher. 
1 Emérigon, 377. These principles have been adopted to 
their fullest extent by this court. 11 Martin, 579. 1 Louisiana 
ee 349. 
_  % The circumstance of the cotton being shipped on deck, 
did not exonerate him from this responsibility. He is still 
bound to prove the cause of the damage, and that it was 


fe a ee 
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Eusrenx Drsr, inevitable, with this difference only, that as the cotton was > 
January 1836. by permission of the shipper, shipped on deck, he is ‘not 


suackueronn Yesponsible for damage which necessarily resulted from that 

wicoe xr ar, Mode of shipping; and the only question was one of fact, 
i whether the shipper had consented to the goods being’ 
shipped or not. 

$. At any rate, by the bill of lading in this case (whichis 

the contract between the parties) the master undertakes to 

deliver it in good order. No distinction is made as to the 

measure of his responsibility, between the cotton shipped on, 

and that shipped under deck. 


Bullard, J., delivered the opinion of the court. 
This is an a¢tion by the master of the brig Good Retum, 


to recover the freight of a number of bales of cotton, from 


‘St. Marks to New-Orleans, and which were delivered to the 
defendants as consignees. The bill of lading shows that 
seventy-eight bales were put on deck, with the consent of the 


“ty 









weg 
Nk? 
MAK. 


, 


ats, 


As a general shipper, at a lower rate of freight than those which were — | 


rule the cuvace shipped in the hold. | 
- Some Po The answer admits that the cotton was transported on 

bats opel an, board the brig and consigned to them, but they aver that it 
ation of the pro- Was put on board in good condition, and that by the fault and 
perty, which he 


_ ner LA negligence of the plaintiff or others on board, it was delivered 


ata and de- ig them not in good condition, but on the contrary, ina 
ver in * 

condition, ac- damaged and unsaleable state, and they estimate the damage 
Sirerledine. at five hundred and ninety-five dollars, for which sum they 


\apheage pray judgment against the plaintiff in reconvention. 


veredandreceiv- Judgment being rendered in favor of the plaintiff for the. 


=o, the on" amount of the freight, the defendants appealed. 


=" _. The evidence shows, that the cotton on its arrival in New- 


the damage is Orleans was received without objection by the consignees, 
dimple inspee- but that twenty-three bales were much wet with salt water. 
tion, a rigid en- Tt was admitted by one of the defendants, that the damaged 


forcement of the 

rule on mag bales formed a part of the deck load. We are satisfied from 
carrier . . 

peove the da- all the circumstances of the case, particularly the nature and 


od » ole tanger limited extent of the damage, ‘that such was the fact; and 





2h 
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the only question is, whether such damage arose from acci~ gjsrenw Dist. 


dents against which the shipper was his own insurer, by January, 1836, © 


consenting that the cotton should be conveyed on deck. Scan 


Neither party has furnished us any direct and positive v8. 


evidence as to the cause of the damage. As a general rale, 
it is undoubtedly true that the carrier is bound to prove the justice, "There i 
casualty, or vis major, which occasioned the loss or deteriora- plete en ‘hls 
tion of the property which he undertook to convey, and to part, with | the 
deliver in good condition, according to the terrns of the bill of bin of iading; 
lading. But when the goods have been delivered and {, vy yee 
received without objection, particularly where the damage consignee ew 


liable for 


was apparent upon simple inspection, a rigid enforcement of the freight Ee 


the rule might operate a great injustice. There is an appa- master of a ves 


‘rent compliance on the part of the carrier, with the conditions peed tha hee 
of the bill of lading; and by receiving the goods, the con- to deck 
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arising from the ; 


signees became liable for the freight. Abbott on Shipping, 299. dangers and 


waves of the sea, 
The defendants in their reconventional demand, expressly * ar ae Nocant 


aver that the damage was occasioned by the fault or negli- cary exposure of 
property on 


_ gence of the captain or hiscrew. In the absence of any deck. anued 


a 


there by the con- © 


positive evidence on that point, we are left altogether to the sent of the aie 
guidance of presumptions arising from the nature and extent pe a 
of the damage done, and the necessary exposure of the Torelation oe 


property on deck, with the consent of the shipper. We have pal per 


already said that we assume as a fact, that the damaged cot- other owners of 
ton formed a part of the deck load. The voyage was in the in nol 


winter, from the port of St. Marks to New-Orleans, by the cases of j gpa ve : 


way of the Balize, and the damage such as would naturally thé that goods stow- 
ed on deck form 
arise from exposure to spray in the open sea. In the absence no < of the 


of all proof to the contrary, the presumption arising from “ey ety. 


these facts, that the damage was occasioned by dangers of pes 0 the . 


and the 


- the sea, for which the master is not liable, must stand: In carrier, the lat- 


relation to underwriters without special agreement, and in the ee 
relation to other owners of the cargo under deck, in cases’ of pra Paes: 
jettison, it is well settled that goods stowed on deck form no the —e of the 
part of the cargo. As between the owner and the carrier, it oe — 
Be ps ° . : 2° ° hich 

is otherwise, and the carrier is bound by the same obligation, F<"... PR 


as for the rest of the cargo, save only the damage which may situation. 
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E,steny Drsr. result from its exposed. situation. In the present case;we 


brome 
me 


HIS Gilinbrons. 


think he has shown sufficient, under all the Crom, 
to exonerate himself from liability. Sty 


It is, therefore, ordered, adjudged and decreed, that “ — 
judgment of the District Court be affirmed, with costs. 


BOTT U8. HIS CREDITORS. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, 


According to the provisions of the insolvent law of 1808, relative to debtors 
in actual custody, the creditors have a right to confront their debtor in 
open court, or before the judge at chambers, and ifsuch opportunity has 
not been afforded them in consequence of the non-appearance of the 
debtor, the court cannot grant him a discharge. 

Where a stay of proceedings is ordered, and a day fixed for the meeting of 
the creditors, if the debtor fails to appear, or show cause by counsel, for 
his non-appearance, and obtain a continuance, all the proceedings are at 
an end under the first order of the court. 


On the 11th February, 1835, the petitioner applied for the 


‘benefit of the insolvent laws, relative to debtors in actual 


custody. 

The judge made an order that the creditors of the petitioner 
be notified to appear in open court, on the 18th of March, 
1835, to show cause, if any, why the insolvent should not 
have the benefit of the insolvent laws extended to him. 

The debtor did not appear on the day fixed. Some: 
creditors appeared, but the debtor not being present, eens! 
was done. 

On the 20th March, one of the judgment creditors of the 


‘ insolvent took a rule on him, to show cause why the stay 
















/ 
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of proceedings ordered in the premises, should not be set Exsream, Dov 
aside, on the ground that the insolvent debtor failed to appear January, 18Me 
SSE 


on the day ordered for a meeting of his creditors. + 


In answer to the rule, the insolvent replied that he was neue eg 


prevented from attending a meeting of his creditors by sick- 
ness. He states, that as no opposition has been made to his 
discharge, he is now present in open court to take the oath 
and make an assignment of his property, as required by law ; 
or if refused, that another day of meeting be appointed. _ 
The sickness of the insolvent on the day appointed, was 
admitted. But the district judge considered, that as the 
debtor did not appear, the whole proceeding was discontinued, 
and the insolvent debtor loses all the benefit of it. Had the 
debtor shown sickness by his counsel on the day appointed, 
it would have been good ground to have had the cause 
continued, and the day of meeting postponed; but as the 
matter now stands, no steps can be taken on the application. 
The rule was made absolute, and the insolvent debtor 


appealed. 


M‘Millan, for the appellant. 

1. The petitioner having surrendered his property, and no 
opposition having been made by the creditors, was entitled to 
a discharge, on making the oath and assignment required 
by law. 

2. The circumstance of the plaintiff’s illness, entitles him 
te the meeting of his creditors ordered for another day, if he 
was not entitled to a discharge. 

3. One creditor could not have the proceedings set aside, 
without making all the creditors parties. 

4, Proceedings could not be set aside, after the plaintiff had 
been so divested of his property as to prevent him from 
recovering possession of it again. : 


) 


Roselius and Mace, contra. 


Bullard, J, delivered the opinion of the comt. 
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Eastzxx Dist. This is an appeal from the judgment of the District C 
January, 1856. making absolute a rule taken by one of the creditors of the 


norr insolvent on him, to show cause why the stay of proc 
v8, 


42 








nis cnunrrons, Ordered in the premises should not be set aside, on the ground 


that the insolvent, Bott, did not appear at the time “rena 
. for a meeting of his creditors in open court. + 


In answer to the rule, the applicant alleges that on the ‘yA 


day fixed for the meeting of his creditors, he was unable to 
attend on account of sickness, and that fact is admitted, 
He states that as no legal opposition has been made to his’ 
discharge, he is. now in open court, ready to take the oath 
required, and make the assignment. But if not allowed to 
make such assignment, he prays the court to order another 


day for the meeting of his creditors, at such time as the court 


may think proper. 
The proceedings in this case took place under the inal 
1808, for the relief of insolvent debtors in actual ¢ 


According to the provisions of that act, the creditors areto, 


be cited to appear in open court, or in chambers, on a given’ 
day. The creditors have a right on that day to examine the 
applicant on oath, under the direction of the court, as to every 
thing which relates to his affairs ; and if the judge is satisfied 
of the regularity and fairness of his books and accounts, and 
two-thirds of the creditors in number and value, will consent 
to his discharge, he may be discharged by the court on 
According to 
the provisions of €xecuting an assignment for the use of his creditors, and 


the insolvent law taking an oath prescribed by the statute. If the creditorsdo © 


of 1808, relative 
to debtors in ac- not appear, and no cause be shown against the debtor's 
tual custody, the 
creditors have a discharge, the court may, in its discretion, either discharge 


right to confront 
fein debtor i, Him or remand him until another day. 


open court, or This statute manifestly contemplates that the creditors 
before the judge 
at chambers,and Shall have an opportunity of being confronted with their 


Aredia na debtors in open court, or before the judge in chambers, and 


afforded ee in if such opportunity has not been afforded in consequence of 
consequen 0 
the + atid the non-appearance of the debtor, it appears to us clear, that 


or, then can the court has no authority to grant the discharge. If in the 


flows. him @ present case the debtor had on the day appointed shown good 










. 
So ee ee: i i 



































OF THE STATE OF LOUISIANA: eo 


cause for not appearing, and asked the court for a continu- Essrsnw’ Dien 
. fice, we are not prepared to say that it ought to have been 7amary, 1896. 
“yefused. But that was not done ; we, therefore, concur with nove : 

the District Court in the opinion, that all proceedings'were |... ou 

atan end under the first order of the court. But the insol-- where a ‘ij 
Ed vent prayed the court to order another day of meeting, at of proceedings is 
a ‘ guch time as the court might think proper. This, also, was ar ane “tor ‘ 

refused. creditoss, if the 

We think the court did not err. | If the first proceeding ‘ebtor fails to 

_términated with the non-appearance of the debtor, without cause eden 

showing any reasons for not appearing, contradictorily with soles 

his creditors, then, although if still in actual custody he may ‘in *, continu. 

not have lost the right to be discharged under the statute on poodingh py 
complying with all its requisites, yet he would be bound to Labyuestar > 

again, de novo. The twentieth section of the act in 

question, declares that from the time the debtor has presented 

his petition, all suits against him are suspended. It might 

lead to great abuses if an insolvent could neglect to cause 

notices to be given as required, and neglect to appear at the 

time appointed, and yet obtain from time to time a new-order 

for citation to his creditors to appear at a future day. Such 

immunity against the pursuits of creditors, can only be enjoyed | a 
by a debtor who shows that he has complied with all the | 
requisites of law. , 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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LONGBOTTOM’s . 
aa LONGBOTTOM’S EXECUTORS vs. BABCOCK ET AL, 
BABCOCK ET AL. : ie 
APPEAL FROM THE COURT OF APROBATES FOR THE PARISH AND CITY oF. 


NEW-ORLEANS. 





The article 1004 of the Code of Practice, requires that opposition ana” * 
be made to an executor’s or curator’s account, within three days after & 
filing it; but it does not prohibit the making of opposition after the lapse ‘ 

of three days, and before the final judgment of homologation of the ~~ 

account. 





Executors are legally incapable of purchasing the property of successions, 
administered by them, at a sale provoked by themselves, and cannot gain 
at the expense of the estate they administer. 

Executors are responsible for all the debts in the inventory not accounted 
for. They are bound to collect and account for all sums due to the 2 
_ estate, or show due diligence to collect and failure. 
_ After a suspensive appeal has been allowed, the court below is divested of | 
4 all jarisdiction in the case. 


The depositor, to be entitled to his right of privilege, must make proof of 
the identity of the thing deposited: for it is of the essence of deposit, . 
that the depositary should be bound to keep the thing deposited and 
restore it in kind to the depositor. 

A sum of money found in the store of a deceased agent, making part of a 
sum put into his hands to be disbursed on account of his principal, does 
not entitle the owner to a privilege on the succession of the deceased, as 
in case of a special deposit, when there is no evidence to show that this 
sum is the same money received by the deceased agent. 


On the 3ist of December, 1834, 8S. W. Nye, one of the 
executors of Joseph Longbottom, deceased, filed an account 
of the administration of himself and co-executor of the estate 
of said deceased, and prayed that notice be given to all 
concerned to make opposition according to law. 

On the 10th of January, 1835, sundry oppositions were 
filed to said account. On the 15th of the same month, on 
motion of the counsel for the executors, the said account, 
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' go faras it was not appeand was homologated and approved 


by’the court. 


“The following extracts from the judgment of the Court of aeeaneey 


Probates shows the facts and grounds of the sever oppo- 
sitions, material to the case : 

‘The account of the executors is opposed, 1. Because 
they have only credited the succession with four hundred 
dollars for the proceeds of the lease of the house occupied by 
the deceased, when the evidence shows that at the sale, 8. 
W. Nye, one of the executors had the lease adjudicated to 


him for four hundred dollars,.and afterwards sold it to’ 


another person for nine hundred dollars. The court considers 
the testamentary executor had no right to make such a 
speculation, and that the succession is entitled to the profit, 
to wit, the sum of five hundred dollars. 

9, Because the executors have not credited the succession 
with the amount of claims against various persons, as shown 
by the inventory and the books of the deceased amounting to 
about four thousand dollars, The executors were by law, to 
account for every claim which the succession had against 
other persons. ' It is very probable that many could not be 
collected, but the duty of the executors is to make out in a 


satisfactory manner the impossibility of collecting them ; and- 


by their failing to do so, they must remain liable until they 
account forall those which the inventory pointed out to them, 
as being due to the succession, to wit, four thousand’ eight 
hundred and eight dollars: having accounted for only two 
thousand seven hundred and fifty-three dollars, the balance 
for which they are still liable, is two thousand and- fifty-five 
dollars. 

3. Cotton Henry colt eeil that the sum of one thousand 
one hundted dollars, which was found. in the store of the 
deceased, was money deposited by him with the deceased, on 
the eve of absenting himself from the state, and that he is 


- entitled to claim it by privilege on the funds of the succession. 


The court after carefully examining the evidence, considers, 
1. “That the identity of the money is not shown or proved. 
2. “That the deceased does not appear to have acted as a 
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but as a general agent; 
That he is properly credited for the said sum of ong 
xoxenotrom’s thousand one hundred dollars as an erred creditor, —_ 
—" “all such, cannot be entitled to a privilege.” i 
mancocK BT Al. After recapitulating the various grounds of opposition sal ee 
objections to the account, the judge proceeds to adjudge and 
decree that for the amount of claims mentioned in the 
inventory and not accounted for, amounting to two thousand — 
and fifty-five dollars, the said executors be declared indebted 
to the’ succession for that sum, reserving, however, to said 
executors the right of showing within ten days from the date 
of this judgment, by satisfactory evidence, such as the returm 
of original notes, due bills and other titles of claims, &¢, 
This judgment was signed on the 18th of August, 1835, 

On the 29th of August an appeal was prayed by the 
executors, and allowed, to the Supreme Court, against the © 
judgment on the several oppositions to the account. a 
administration. 

Two days before the appeal was taken, to wit, on the 27th 
of August, the executors availed themselves of the ten days. 
allowed them in the judgment to furnish proof and account 
for the sums charged to them as unaccounted for, and filed 
an amended account, and prayed that the original judgment 
be amended by diminishing the sums for which they were 
made liable in accordance with the documents and evidence. 
accompanying the new account. 

The new account with a mass of documents vouchers and 
evidence comes up with the record, but there is no decisioyl 
or judgment of the court thereon. Masi. 











Buchanan and Culbertson, for the executors and iste 
made the following points : 










1. The oppositions to the executors’ account, were not 
filed within the legal delay of three days after filing the 
account in court; they therefore came too late and should 
have been dismissed. Code of Practice, articles 1004, 1008. 

2. The executors were made liable for the price of a lease’ 
sold at the sale of the succession, for more than double the |» 
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~ amount of the sale; this part of the judgment is erroneous Estee Dusr, 
and should be corrected. January, 18896. 
-§. The executors are erroneously and illegally charged :oxenorrom’s 
with the whole amount of the accounts standing onthe books ***°070™® 
of Longbottom, and notes in the inventory, although many »4800cK Er at, 
of these accounts and notes are shown by testimony to be not 
only uncollected and. unpaid, but wholly unsusceptible of 
collection or recovery. 














M‘Millan, for the opposition of C. Henry, in reply. ° 
1. The sum of one thousand one hundred dollars due this 
opponent, as found in the store of the deceased, should beset 
down as a privilege claim, and paid by preference as a special 
deposit, and also so as to make the executors unconditionally 
liable. “Louisiana Code, article $189. 3 Louisiana Reports, 532. 

2. The judgment should also be amended so.as to compel 

the executors to account for the lease of the store as appraised 

- jn ‘the inventory; and to reject such claims against said 
succession as are not proved by legal evidence. 















Maybin, for Babcock and others, who are opponents and 
appellees. : 


Bullard, J., delivered the opinion of the court. 


The testamentary executors of Joseph Longbottom, 
deceased, being ordered by the Court of Probates to-file an’ 
account of their administration, an account and tableau were 
after some delay filed, to which numerous oppositions were 4 
made on various grounds, by creditors of the estate, The i; 
court, after hearing evidence and argument, gave judgment 
sustaining some of the oppositions and overruling others. 
The executors appealed. _ 
‘Their counsel relies for a reversal of the Judgment on the 
following points : - 
‘Ist. That the oppositions to the account of the executorship 
were filed after the legal delay. 
2d. ‘That the executors are made liable for a lease at a 
higher rate than the same was sold for. 
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Eastern Dist. | 3d. That the executors are charged with all the ace 
January, 1856. standing on the books of Longbottom, and notes cone 
toxenorrom’s the inventory, although many of these accounts and noteg 


— shown to be not only not received by them but to ‘be 
nancock tr at. utterly bad and worthless, 


op ncarticle 1004 Tn support of his first point, the counsel relies upon oxtialag 


Practice, - re- 1004 and 1008 of the Code of Practice, and upon several 


Seeeeeisere be decisions of this court relating to the filing of opposition to the - 


made to an exe- 
cutor’s or cara, Proceedings had before notaries in cases of surrender of: 


tore ecu’: property. The first article above mentioned requires that 


ithin three day 
sher filing it it; Opposition should be made within three days after the filing. 


prohibit the not of theaccount. But that article does not prohibit the making 


‘ing of opposi- of opposition after the lapse of three days and before the final 


tion after the 


lapse of three homologation of the account. In this respect there isan’ 
days, and before essential difference between this provision of the ae ne 


ES ” 


the final judg- 


t of homol 
aoe igh = ap that of the act of 1817, in relation to the filing an opposition — 


count. to. the proceedings before notaries. In the case of Griffith vs. 
Minor, we held, as a general rule, that “ when an act is to be 


done within a given time, as the filing an answer and the 


like, it may be done afterwards if nothing occurs to prevent 
it. Thus, if a judgment by default has not been taken, an 
answer may be put in to the merits, although more than ten 
days have elapsed from the service of citation.” 7 Louisiana 
Reporis, 344. 

In relation to the second point, it appears that one of the 
executors at the sale of the property of the estate, purchased 
the unexpired time of a lease at the sum of four hundred 
dollars and sold it soon afterwards at nine hundred. The 
Court of Probates condemned the executors to account for 
the lease at nine hundred dollars. We think he did noterr, 


Executors are Executors are in our opinion legally incapable of purchasing 


bi of Psi a the property of successions administered by them at a sale 
ing the er rovoked by themselves, and cannot gain at the expense of 
P y g Y 

of succession 

administered by the estate. 

Seathes “sy ‘The Court of Probates charged the executors with the 

+m gata amount of claims mentioned in the inventory and not 
the expense of accounted for, and the appellants complain that injustice has 


the estate they 
Administer. - been done them, because these are bad debts and cannot be 


’ 
Ue 
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recovered. “In the judgment rendered belowy the right is Easrenn ‘Dawr; - 
-< gegerved to the executors of showing within ten days the Jamary 1890, 
~ non-payment .of those claims by any satisfactory evidence. pret 


This part of the judgment is highly favorable to» the — 
executors. They had notice by sundry oppositions thet the pancocn stat: 
creditors would endeavor to hold them liuble for those debis reapunaiie te die ae 
not collected by them, or if collected, not accounted for, ‘On ad hee 2 
the trial of the opposition, no evidence of diligence was not jpomere 


offered. by them, and in strictness they might have been The ae _— 


rendered finally liable; but the judge, thinking a great sit scconst ; + 


injustice might be done them, reserved to them the right the estate, oF 
within ten days of showing by legal evidence the insolvency, *°” gence pytl o 
of the.debtors or ineffectual diligence to’make collections. #4 failure. 
The executors surely have no right to complain of this part 
ofthe judgment. If by appealing withim-the ten days they 
have delayed or defeated the right: reserved to them, itis 
their own fault. We cannot look at the evidence offered _ a sus 
under this reservation after the judgment was pronounced, Seen: aia 
because it has not been acted of by the court below, and after {2 the court be 
& suspensive appeal had been allowed, the court below: was ton fa the ag 
divested of all jurisdiction in the case. We can only examine 
the judgment such as it was originally rendered. ©The 
appellees and opposing creditors complain of that exercise of 
discretion on the part of the court below, and contend strenu- 
ously that-the court had no right. to suspend the effect of its 
own judgment by reserving such a right to the defendants. 
The proceeding is certainly not common and perhaps not 
strictly correct, but the judge had a right in his discretion to 
set aside the judgment and award @ new trial if he thought 
injustice had been done. In exercising his discretion, he has 
thought proper to reserve to the executors a right toexonerate 
themselves from a part of the judgment within ten days, 
_ instead of opening the whole ¢ase under its peeuliar circum- 
stances. His discretion appears to have been soundly 
exercised. 
One of the opposing creditors and appellees, Cotton Henry, 
prays that the judgment below may be so amended as to 
allow his elainy for one thousand one-hundred dollars to be 
7 
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/ 


Fasterx Disr. paid by privilege, as for a special deposite, on sum a 


January, 1836. found in the store‘of the deceased. 


yonenorrom’s Lhe evidence in the record shows that én docttinetiall 
a the attorney in fact of Cotton Henry, during his absence from 
BABCOCK EF, At. the State, and that before his departure he had given hie 
; agent a check on one of the banks for one thousand three 

The depositor, htindred dollars, to be disbursed on his account, and that the _ 


~ to be entitled 


his right of 5 pri. Sum of one thousand one hundred dollars was: found in the 


vilege sien store of the deceased at the time of his death. But there { 


_ ‘aentty of-js no evidence to show that this sum is the same 


sited : for i is received by the testator. Article $189, relied on by the 


of the essence of. 
deposite, that 


tne 1a oitary his right of privilege, proof of the identity of the thing 


opponent, requires, in order that the depositor may exercise — 


to keep the thing deposited. It is of the essence of deposite that the depository | 4 
gcbositedandre- should be bound to keep the thing deposited and restore itin 
to the depositor. Jind to the depositor. In this case the money appears to ha ve ay 


Oe fee pay gone into'the hands of Longbottom as the agent of. 


store of a deceas- Henry. He was bound to account for it, but not to restore it 


ed agent,making | 


of a sumput it. in kind. © He did disburse a part of it for the use of his — 


Peo his handsto . 
be disbursed on Principal. We therefore think the court acted correctly in 


hotly, of his rejecting the opponent’s claim as a privileged one. 


not entitle the ‘The same opponent makes in this court a further point,to 


owner to a privi- 


lege on the suc- Wit, that the item for rent of the store ought to be rejected, as — $ 


cession of te it is not shown to have been owing by the deceased. This 


deceased, as in 


ease of a special does not appear to have formed any ground of opposite a 


deposite when 

there is no evi. the court below, and cannot be noticed here. , 
dence to show j 
that this sum is 


~~ wae It is, therefore, ordered, adjudged and decreed, ‘that the 


deceased agent. judgment of the Court of Probates be affirmed, with costs, 


re 
iE 
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ZINO US. VERDELLE. 


- ,pPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
; NEW-ORLEANS. ital 


An attorney in fact, who suesin his principal’s name, to recover a debt due 
and owing to him, is a competent witness to prove the plaintiff’s demand. 


. Where the principal sues for the price of goods sold and delivered by his 


“agent or attorney in fact, and thereby ratifies the sale, it is quite 
immaterial whether the agent had any authority to sell originally or not. 
This is an action to recover from the defendant the sum of 

six hundred and one dollars and seventy-two cents, for mer- 


chandise sold by the plaintiff to the defendant. ‘The petition 


states “that Jacques Zino is a resident of New-Orleans, and 
necessarily absent from the state, but represented therein by 
Pierre Escalon, his attorney in fact,” and that the defendant 
“ig indebted to him for goods, wares and merchandise, sold 
and delivered to him by the petitioner, through his agent, as 
above stated,” &c. 

The defendant denies that he is indebted to the plaintiff 


‘ inanysum. 2d, He denies the power of attorney to Escalon. 
‘$d, He denies that Escalon sold and delivered the goods on 


account of Zino, and pleads the prescription of one year. 

On the trial the plaintiff having introduced the power of 
attorney referred to in the petition, offered Escalon as a 
witness to prove hisdemand. The defendant objected to his 


admission, on the ground that the power of attorney does not 


contain the authority to the agent to sell. The court sustained 
the objection, and the plaintiff excepted. 

The court then instructed the jury, that as the plaintiff had 
failed to prove his demand, their verdict must be for the 
defendant. From this verdict aind juraeses thereon, the 
plaintiff gee 


D.and J. Seghers, for the plaintiff we appellant. 
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Essteax Distr. 1. The agent was a competent and sufficient witness tg 
January, 1838. prove the sale and delivery of the goods; for the power to 
RET administer goods and merchandise, implies the power of 
vine,  %lling them. The procuration was, therefore, sufficient, to 
all intents and purposes. ae! 
2. The plaintiff by his petition, approves and ratifies the — 
act of the agent. This alone is sufficient. 7 Martin, N. 8.592, 


Canon, contra. 


Bullard, J., delivered the opinion of the court, 

This suit was instituted by Jacques Zino, now absentfrom | 
the state, but, as is stated in the petition, represented by Pierre 
Escalon, his attorney in fact, to recover of the defendant the a 


price of certain goods, wares and merchandise, which he . 


alleges he had sold to the latter through his aforesaid cae 
together with the hire of certain slaves. The defendant, in 
his answer, denies that he is indebted to Zino; ‘he denies 
powers of Escalon to sell as agent, and that the latter sold — 
him, any thing as Zino’s agent. He further, pleads 
prescription. 

- In the progress of the trial, the plaintiff produced a power 
of attorney, passed before a notary, by which Escalon was 
constituted the agent of Zino, during his, absence, with 
authority to manage, conduct and administer his property 
and affairs of every kind in the State of Louisiana; to claim — 
and receive all kinds of property and sums of money ; to give 
acquittances and receipts ; to settle all accounts, and to sue, 
compromise, &c. Pierre Escalon, theagent, was then offered 
as a witness to prove the plaintiffs demand. His admission. 

fa tnttorney in was opposed on the ground that the power of attorney does not 
act, who sues in 

his prineipal’s contain the authority tosell. That objection being sustained 
sat duc and PY the court, the plaintiff’s counsel took a bill of exceptions. 


owing to him. is ‘The competency of the agent to testify for his principal, istoo - : 


a competent wit- - hes 2 
ness to prove the well settled to require any reference to authorities, and indeed 


—— de the principle is not contested by the counsel for the defend- 


ant. And the objection to Escalon is, not that he was the — 2 


attorney in fact of the plaintiff, but that he had no power to 
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sell) as is alleged in the petition. We think the court erred Eastany Dist: 
in sustaining the objection to the witness. No exception January, 1836. 
was made to the manner in which the suit is brought, and we oni10¥ anp 
are bound to consider it as if the petition had’been signed’ by “S8™* 
Zino himself. He sues for the price of certain merchandise =#10sDs. 
sold by his agent, and thereby necessarily adopts and ratifies principal fb 
the sale, and it becomes quite immaterial whether the agent for the ashe 
had any authority, originally, to sell or not. _ delivered by his 
As the case must be remanded, it is not necessary to j8°nioretorney 


‘consider the plea of prescription. _« thereby ratifies 


At is, therefore, ordered, adjudged and decreed, that the agent —— 


judgment of the Parish Court be reversed, and the verdict really wrnot, 
set aside ; and it is further ordered, that the case be remanded 
for a new trial, with directions to the judge not to reject Pierre 
Eecalon, as a witness, on the ground stated in the bill: of 
exceptions, and that the appellee pay the costs of the appeal. 


ORILLION AND LACROIX 05. DESLONDE. 


- APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE JUDGE 


OF THE SECOND PRESIDING. \ 

The laws of Congress granting settlement or pre-emption rights, give no 
absolute title in themselves, but only grant a preference in purchasing 
from the United States government, on certain conditions prescribed, 
and the individual claiming a right under them, obtains a title from the 

, government only by a compliance with all the conditions imposed. 

The act of Congress, passed April 12, 1814, granting pre-emption rights to 
settlers, requires a part of the price of the land to be paid at the time of 
entering, and where this is omitted, and another purchases the govern- 
ment right and pays the price, even after entry but before payment of 

~ any part of the price, he will hold it. 
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Easyeux Disr. Thisiis in the nature of a petitory action. The plaintiffs 
January, 1836. claim a quarter section of lard lying in the parish of. Iber. 
“onmuzox axn Ville, under the act of Congress passed in 1814, allowing — 
macnorx settlement rights to individuals to this quantity, under certain a 
'  mestoxn, conditions and restrictions. The plaintiffs made theirentry 
» and filed their claims with the register the 5th of April, 1828, 
and paid the government price to the receiver, the 18th e 
February, 1824, for the land in question. They allege that 
the defendant has taken possession of the land, and refuses 
to give it up; wherefore, they pray that it may be adjudged = 
to them, and that they have judgment for deliveryof the 
gn possession, and for one thousand dollars in damages fortimber 
cutand carried away from it, and for the detention thereof, & 
The defendant pleaded the general denial, and averred 

he had a good and legal title to it, having purchased it 

. fram one Joseph Hugurt, in December, 1829, by public act 

‘ . and for the price of seven thousand five hundred dollars, 

* He cites Hugurt in warranty, to defend, &c. 

: Hugurt denies that the plaintiffs have any title to the — 
premises in question, and sets up title in himself, by purchase ' 
from one F. Maurice, 16th September, 1812, to this tract of 
land, which he avers was originally derived from the Spanish 
government, the title of which has been recognized by the 
United States. That onthe 18th of April, 1822, he acquired _ 
by purchase from the United States, two hundred and sixty» 
four acres, adjacent to and back of the said tract of five. 
arpents front purchased from Maurice, the same being a pre- 
emption right, under the laws of the United States, he being : 
the owner of the front tract. That he sold to the defendant 
three arpents front of the said tract, with the double concession, 
which comprehends a part of the original tract of two hundred 
and sixty-four acres, and that under the title so acquired, the.’ 

' defendant has a just and legal title to the land in dispute, &c. 

- The register of the land office, in his certificate of the =: 
entry made by the plaintiffs on the 5th of April, 1823, of the 
quarter section of land claimed by them, states“thatonthe 

13th of March, 1820, N. Meriam, Esq. attorney for the heirs © 

of Joseph Lacroix, filed in his office their claim forone hundred 
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and sixty acres of land, as a settlement right under the act of Nedeuaiiia 
Congress, dated the 12th of April, 1814,” &. ‘This is the /emargy 4886. 
land.claimed in the present suit.  seniiiakaaes 
Upon these issues and facts, the parties went to trial. — 
‘The district judge decided that the defendant’s title was  vxstoxpx. 
superior, because Hugurt,-on the 18th day of April, 1822, 
paid the United States government the price of a pre-emption 
t toa tract of two hundred and ‘sixty-four acres of land 
adjacent to and back of his front tract, which was afterwards, a 
on the 14th of December, 1822, surveyed by one of the ‘4 
pace surveyors, and the location approved. That the 
_settlement right under which the Plaintiffs’ claim, of itself 
gives no title, but only a right to acquire one by preference. 
That in this case they only entered the land in contest in 
April, 1823, and the receiver’s receipt of payment is not 
dated until the 18th of February, 1824, two yearssubsequent . 
tothat of the defendant. Judgment was rendered:in fans 
of the defendant, quieting him in his title. 
Be The plaintiffs appealed. 





Labauve, for the plaintiff and appellant. . 


1.. Thelandincontest was entered expressly for the plaintiffs 
by their attorney in fact, Meriam, the 13th of March, 1820, 
as a settlement right, under the act of Congress passed 12th 
April, 1814, and the government price afterwards duly paid. 
The original entry was full notice to all the world of the 
plaintiffs’ claim, and sufficient to give them, a valid title to- 
the land. 

_ 2. The plaintiffs base their claim on a payment made in 
April, 1822, at a time when the land was already entered for 
them under existing laws, and paid for within the legal 
delay. 

$. The law of the $d March, 1811, was sepealed when the 
claim of the plaintiffs was entered in March, 1820, but was 
revived the 11th May, 1820, subsequently to the plaintiff 
entry. They had, thereby, acquired a right as premem on 

paying for it within the legal delay. 





- right 
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4. No subsequent law to the entry made by the p ainti 
attorney, could affect, or impair in any manner whatever, the 
rights and privilege acquired under the law of the 14th. 
1814, of becoming absolute owners by paying the price v 
the time required by law. 


Eastean Dist. 

ae 1836. 

ORILLION “ORILLION AXD 
LACROIX 


v8. 
DESLONDE. 


A. N. and R. Ogden, for the defendants. 


I. By the act of Congress, passed the 15th February, 18, 
the front proprietors of land obtained a preference and 


emption for the back land, and this right was limited to three. ¢ 
See Land Laws, 577-8 779 ; and 5 Martin, N.S. 417, | 
2. The plaintiffs never complied with the requisitions of | 
By delaying it, they were ” 
debarred from competition after the defendant purchased the ” 
land. 6 Martin, N. S. 337. See Land Laws, page 653, for 
act of April 12th, 1814. Ibid. 631-2, for act 5th shi 


years. 


the law, to complete their title. 


1818.  Fbid. '788, for act of 2d March, 1821. 


Mathews, J., delivered the opinion of the court. 


This case presents a question of title between the parties 


to a certain tract of land, claimed by each of them; as 


purchasers from the United States, under pre-emption laws s 


passed by Congress. The plaintiffs claim as purchasets 
The laws of under acts granting a right of pre-emption to settlers, and the 


on” walenaes defendant by purchase made in pursuance of laws allowing 


re-emption : , ; ; : 
A mage on = the right of -pre-emption to proprietors of land fronting: on 


absolute title in water courses, to an equal quantity in the rear of the land 


but 
pc yey om thus owned by them. J udgment was rendered for the 


ference in pur- defendant in the court below from which the plaintifis 


chasing from the 


United States appealed. 
t 
etain. condi. » The decision of the case depends on a just conntinnelial of 


tions preserive<® the legal effects which those different pre-emption laws must 


dual claiming a have on the claims of parties under them. They give no 


under 


them, obtains a @bsolute title in themselves, but only grant a preference in 


title from the * 
geeremsnt oaly purchasing from the United States, on certain conditions and 
by a compliance imitations prescribed, and the individual claiming the right 
with all the con- 

ditions imposed. to purchase obtains title from the government only by a 
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compliance with the date imposéd by law and within the Easreitie Dist. 
time limited. The plaintiffs entered their claim to a pre- January, 1836. 
emption under settlement right during the existence of an cmLammon 
act of congress, which authored such entries; whether the pak 
' entry was properly made and allowed does not appear. This © »vrvr RY AL. 
perhaps might be presumed if all the conditions of the Peer : 
purchase had been complied with before the persons under.-ista, ‘granting. - 
whom the defendant claims made their purchase by com- Fights esesullty 
plying with the requisites of the law under which they agence oo 
claimed to purchase. the’ tao 0 Ie 
*. The act granting pre-emptionson settlement claims, required acca Oa 
~ acertain part of the sum to be paid at the time of entering sarod this a 
~~ such claims, as one of the conditions under which a title could-another _pur- 
be obtained from the United States. This was not done by ‘bass, the ig 


the plaintiffs until some time after the vendors to the defendant anes we 
had purchased the right of government by a full compliance entry, but before 
with all things required by the act under which they bought. Poymer.” ree 
: Under these circumstances, we are of. opinion that the h¢ vill hol 

4 defendant holds under a title first regularly obtained from the 
‘ United States, and consequently is better than that:set up on 
the part of the plaintiffs See Land Laws, pages 631, 779, 


653, 786, 788. 6 Martin, MN. S., 336. 5 Ibid., 416. 3 Louisiana 
a Reports, 59. . , 
, It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


CHIASSON’S HEIRS vs. DUPUY ET AL. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF IBERVILLE. 


. Opposition to an administrator’s account may be presented and filed after 
the lapse of three judicial days from its rendition, and at any time before 
| steps are taken to have it homologated by the court. 


The only question presented in this case relates to the time ‘ 


within which oppositions may be filed to administrator’s 
: 8 
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Easrenn Disr. accoants. The facts upon which the case rests are set. 


January, 1856. 


CHTASSON’S 
HEIRS 
8. 


DUPUY ET AL, 


in the opinion of the court. The heirs of Chiasson ap 
from the judgment of the Probate Court dismissing 4 
opposition. 


- Labauve, for the plaintiffs and appellants. . 

1. The administrator, Dupuy, failed to render his account 
as ordered by the court, and when he did file it, which was 
nearly three years afterwards, it could be viewed in no other — 


light than as an ex parte proceeding on his part, which the a 
heirs were not bound to oppose within three, judicial days 


after the account was filed. 


_ 2. We contend that as long as the account of the adminis. 
tration was not homologated, we as heirs, had a right to 
present and file our opposition to any itemsin, or to the wholeof 


the account, at any time, even after the lapse of three a 
days. . 

3. Should this court decide that the opposition of the 
plaintiffs came in time, or that the defendant and appellant - 
waived his exception to the filing it by going into an exami- 
nation of the account on its merits, the case will then be fully 
before the court for a final judgment. If the opposition is” 
considered as coming too late, the case should be remanded to . 
receive the evidence offered in the court below on the 
examination and trial on the merits of the account, and 
which was rejected. 


Bullard, J., delivered the opinion of the court. 


In this case, it appears that the appellee, Marcel Dupuy, | 
who had administered on the estate of V. Chiasson, deceased, : 


was at the suit of the heirs at law ordered to render an 
account of his administration. This order was given on the 
15th of February, 1832. An account was filed in pursuance 
of this order on the 3d of January, 1835. “On the 14th of 
May following,.the heirs filed an opposition in which they 
object specifically to numerous items in the account. » In the 
mean time, it does not appear that any steps had been taken 
to obtain from the court an homologation of the account as 
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rendered. When the cause came on for trial, in the month Fasvens Dis: 
of. August following, the court considering that more than /*#ary, 1836. 
three: judicial days had ‘elapsed between the filing of the onx’s syxnies 


e - account and of the opposition, and that the latter came too sate « 
! late, declined to take it into consideration, and proceeded to 

homologate the account with certain corrections of errors, and 

the heirs appealed. ¢ 

—J We. have recently had occasion to consider the question Ornate Bee 
wm, here presented, in the case of Longbottom’s executors vs. tor’ ar Roe: 
oe: - Babcock et al., ante 44, and we then came to the conclu-. te the lapse ot 
€i sion, that the opposition, although not filed within the ne intial 


. three days, did not come too late, if nothing had been done in rendition, and at ' 


bef 
- the niean time, to preclude the opponents. This case cannot apoenschen 


q be distinguished from that. wm ee 
a Under these circumstances, this court cannot go into the court. © 


merits. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be reversed, and the cause 
be remanded for a new trial, with directions to the judge not 
to disregard the opposition filed to the account rendered on 
the ground that it came too late, and that the appellee pay . 
the cdsts of the appeal. 


Fee Nene 


UNIV. or MICH. 


. ORY’S SYNDICS vS. DAVID. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT.- 

A malady will be considered incurable so as to authorise the redhibitory 
action and rescission of the sale on the part of the purchaser, when it * 
baffles the efforts of regular medical aid and death ensues within three 
days after the sale. 


The claim of a purchaser for medical attendance and expenses of burial 


Ms 


incurred in regard to a slave, the sale of which is rescinded on account of 
a redhibitory malady, will be allowed and paid by the seller. 
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Edsrenx Distr. 


January, 1836. 


ORY’s S¥NDICS 


vs. 
DAVID. 


CASES IN THE SUPREME COURT 


This is an action by the syndics appointed by the-ere 
of J. B. Ory, a ceding debior, to recover from the defenda 
the price of three slaves adjudicated to him at the sale of the. 
property of the insolvent. The sale took place in the after. 
noon of the 22d January, 1834, at which-a woman named 
Madeleine, gor nine hundred and sixty dollars, Eulalie ang 
her child Marie Louise, for one thousand and ten dollars, were 
adjudicated to the defendant ; and: on the next day were 
delivered into his possession. : 

The defendant admitted the sale and adjudication of the. 
slaves in question, but averred that-the slave Madeleine was 
laboring under a malady, of which she died within less than 
three days after the sale. That the slave Eulalie was sold 
as a good washer and ironer, and trusty house servant, but — 
possessed none of those qualities, which were the chief 
inducements to bid for her. That she was afflicted with 
diseases which rendered her useless for the purposes intended 
by her purchaser, and so inconvenient and imperfect, that had 
he known it, he would not have bid for her.. He avershe 
repeatedly offered to. return her and her child to the petiti- 
oners, who refused to receive them. He, therefore, prays 
that the sale and adjudication to him of all these slaves, be 
annulled and declared void; but if sustained, as regards 
Eulalie and her child, that he be allowed a reduction in the 
price; and further, that he be allowed the sum of one - 
hundred and fifty dollars, for medical attendance, clothing 
and support of her and her child; and the further sum of , 
fifty-three dollars for medical attendance and funeral charges, 
incurred in consequence of the sickness and death of the 
slave Madeleine, &c. 

The evidence showed that Madeleine fell sick of cholera 


on the 24th January, the day after she was delivered to the 


defendant by the seller, and regular medical aid immediately 
afforded. She died on the day following. 
~The defence was abandoned as to Eulalie and her child. 
The district judge decided, that with regard ts Madeleines . 
the defendant maintaining that the disease having appeared 
within three days immediately following the. sale, it is 
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presumed to have existed at the time of the sale, Louisiana Wasreax es 
Code, 2508 ; and this presumption not being rebutted by any scant st 1836. 
evidence offered by plaintiff, the rescission must of course 


take place. 


Whether redhibition applies to syndics’ sales, is 


a point not raised on the trial, but of which there may be 
doubts, and which I leave to be settled in the apgpllate court, 


where the intention is expressed to take this case. 


If the 


parties see fit to raise it there, assuming that it does, the court 
cannot make any distinction by reason of the appearance 
among us, since the passage of the Code, of the new and rapid 
disease of Asiatic cholera. 

The defendant’s counsel insists that defendant is not liable 


for costs, for reasons already expressed in this case: I am of 


opinion he is; although defendant abandons any defence as 


to Eulalie. and child, yet nothing appearing in the shape of 


any agreement, or offer to comply with his contract, as to her, 


the court must proceed to decree, and does order, adjudge © 


and decree, that the plaintiff recover the sum of one thousand 


and ten dollars, the price of the slave Eulalie and her child, 


Marie Louise, with interest from 2d April, 1835, at five per 


of suit. 


cent. &c., with special mortgage on the slaves, &c., and costs 
And it is further ordered, that the sale of the slave 


Madeleine be rescinded. The plaintiff appealed. 


* Derbigny and Deblieus, for the plaintiffs. 


1. The appellants, in this case, maintain 


that the 


judgment of the District Court is erroneous, inasmuch as it 
denies the rescission of the sale of the slave Madeleine, on the 
supposition that she was attacked with cholera at the time 


of the sale ; 


this, even admitting it to have existed, was not ' 


an incurable, and therefore, not a redhibitory malady. ° 
2. Admitting the malady to have existed, as assumed by 
the court below, at the time of sale, it must have been at its 


incipient stage, 


so slight as yet to have escaped the 


knowledge of the venders, and, as in evidence, easily curable. 
3. The time of three days spoken of in the law, is given 
only as the time within which, if a discovery is made off any 


defect in a slave, it is presumed to have existed. previous to 


ONXIS SYNDICS | 
-  - 


DAVID. 


¥ 
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i but- the sale cane be rescinded if the defect o 
complaint can be easily removed or remedied. 


J. Slidell, -for the defendant. 


The slave Madeleine died the second day after deliver: : 
which was gn the third day after the sale to the defendant, 
This circumstance raises the presumption that the disease 


existed at the time of the sale, and is sufficient to support the ~ 


redhibitory action to rescind the sale.. Louisiana Code, 2508, 

2. In this case no tender of an act of sale was made by - 
the plaintiffs to the defendant. The latter was consequently 
not put in mora, and is not responsible for costs. 6 Louisiana 


_ Reports, 154. 


3. The testimony establishes payment by the defendant of 
charges for medical attendance and funeral expenses, incurred 
by the sickness and death of one of the slaves, which should 
have been allowed to him in the judgment of the District 
Court. 


Martin, J., delivered the opinion of the court. 


This is an action for the price of three slaves, adjudicated ' 
to the defendant at the sale.of the property of the insolvent. 
The plaintiffs are appellants in this court, from the judgment of 
the first District Court, which sustained the claim of the 
defendant when sued, to be liberated from the payment of 
the price of one of the slaves in question, who died of the . 
cholera on the third day after the sale and ase of 
said slave to the defendant. 

The defendant and appellee, in his answer to the appeal, 
prayed to have the original judgment so amended, as to allow 
him the sum of fifty-three dollars, which he paid for medical 
services and expenses during the sickness of the slave and 
her burial. ° | Z ! 

The slaves mentioned in the petition, it appears, were” 
adjudicated to the defendant in the afternoon of the 22d 
January, 1834, and delivered into his possession the next 
day thereafter. On the day following, to wit, the 24th of 
January, the slave in question, whose price is withheld by the 
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defendant, fell sick and died of cholera the 25th of ide saMe Eivreny Disr:. 
month, notwithstanding every attention and medical attend- January, 1856. 


wot 


ance was afforded. aioli ORY’S SENDICS 
It has been contended in argument, in this case, that v8. 


cholera, the malady of which this slave died, is not an incura- ° fis = a 
ble disease in its first stages. The court is of a different 1. ‘considered: 


Gre . : incurable, so as 
. opinion ; it considers a malady incurable, so far as.tb authorise. pager a Regt m 


the redhibitory action, when it baffles the efforts of regular vodhibitery ac- 
nd rescis- 
medical aid, and death ensues, notwithstanding this aid is pn prgt tye a 


promptly administered. In this respect, the judgment i in the So pein of 4 
- fipst instance is correct, and the redhibitory action is sustained. when Fit’ baile io 


the efforts of re- 
But the District Court, in our opinion, erred in disallowing gular medical 


the defendant’s claim ‘for medical aitendance and. the ag — 


expenses of burial. The sum thus claimed, should have’been Gree ove after © 


the = 
deducted from that for which judgment was s rendered} in favor “The claim of v4 


_ of the plaintiffs. + pone for . 


It is, therefore, ordered, adjndged and decreed, that the nce went Be - 
judgment of the District Court be annulled, avoided and fnourred ‘in re= 
reversed : and it is further ordered, adjudged and decreed, { oe So 
that the plaintiffs recover from the defendant the sum of nine is reseinded on 
hundred and fifty-seven dollars, as the balance of the price of hibitory malady, 
the slave Eulalie and her child, Marie Louise, with interest = paid by the 
at the rate of five per cent. per annum, from the 2d day of ‘er 
April, 1835; and that the said slaves be seized and sold for 
the payment of said sum, and the costs in the District: Court. 
And it is further ordered, that the sale of the slave Madeleine or. 
be rescinded and annulled, and that the plaintifis and i a 


appellants pay the costs of the appenki 
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Easrenn Dist. 
January, 1836. 
———————— 
“PATIN 
v8. 


HER CREDITORS. PATIN U8. HER CREDITORS. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE JUDGE 


OF THE SECOND PRESIDING. 





The legal or tacit mortgage of the wife for the restoration of her paraphernal a 
effects, attaches to the community property from the time they came into 

’ the possession of the husband. Her judgment of separation, although 
obtained subsequent to a mortgage given on the property by her husband, 

‘ will hold it to the exclusion of the husband’s mortgage creditor. a 


The rules of practice relating to the filing of answers to appeals in the 
country cases in the Eastern District, tried in New-Orleans, will be we 

’ relaxed when justice requires it. They are called for trial as they stand ; 
on the docket, and if the answer is in when the case is called up, it will 


be heard. ” 


Mortgages executed in New-Orleans, and not recorded in the parish g 
where the mortgagor resides, until after he makes a surrender of his 
property to his creditors, cannot affect creditors and third persons, who 


are such at the time of the surrender. 


Interest stipulated in contracts, ought to'be allowed in putting these claims 


‘ on the tableau of distribution of an estate; because they make a part of 
the debt due to the claimant. 


The retention by a syndic, of any part of the property surrendered without 
selling enough to pay the debts of the insolvent, is improper, which 
should charge him with its value, and for which he is accountable to the 
creditors. 


This is a case of insolvency. On the 13thof May, 1830, 
the plaintiff presented her petition and schedule, and prayed 
for a respite. A meeting of creditors was held on the 12th of 
July following, who after deliberating on her affairs, refused 
the respite and proceeded with the case as a forced surrender, 
and appointed B, Poydras de la Lande syndic. Among the 
articles of property included in the schedule of the insolvent, 
was a negress named Ismene and her two children, Lastie 
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and Josephine, estimated at one thousand dollars, and a gold Easrzay Disr, 
watch at seventy-five dollars. In making sale of the 7##ary, 1836. ‘ 


property surrendered, the syndic retained these items, after 


selling the other property surrendered, claiming them as his ap i NS 


own. In May, 1832, he filed a tableau of distribution, and 
in May, 1835, an amended one from which it appeared there 
was not sufficient funds to pay the debts due by the insolvent. 


He moreover placed himself on: the tableau as a privileged’ 


creditor, for two thousand eight hundred and seventy dollars, 
with interest, being the amount of a judgment obtained by 
him against the insolvent, which he had duly recorded-in the 
parish where she resided, on the 29th of May, 1828. 
Dubertrand, one of the creditors, opposed the tableau of 
distribution, and prayed to be placed thereon as a privileged 
creditor for two notes amounting to one thousand and eighty 
dollars, secured by two mortgages on several of the slaves 
surrendered, and among others, the slaves Ismene and Lastie, 


executed in May and November, 1828, before a notary in . 


New-Orleans, but not recorded in the parish of Point Coupée, 
the residence of the mortgagor, until the 16th of June, 1830, 
after her surrender. He was ‘placed on the tableau as a 
chirographery creditor for the amount of these two claims. 
He also makes opposition to many other items in the tableau, 
, and claims to be allowed several other claims for costs as 


_ privileged ones, together with all interest due or accruing on. 


_ contracts stipulating for interest. He prays that the syndic 
be made liable for the amount of the property withheld by 
him, and that the tableaus be amended, so as to give him a 
privileged claim. 

Messrs. Toledano & Gaillard also oppdeci- ‘the tableaus, on 
. the ground that certain property surrendered was not gold 
and accounted for by the syndic, specifying the slaves claimed 
by him ; and likewise contesting the validity of his claims as 
acreditor, at the same time asserting themselves as privileged 
judgment creditors of the insolvent. 

Poydras de la Lande, claimed the slaves in question in 
virtue of a mortgage made to him by Pierre Abadie the 
husband of the insolvent, in June, 1822, to secure the 
9 
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Ridrishie Dine. jase of the sum of one thousand nine hundred «a 
1836. seventeen dollars, and on which he obtained judgment, in. 


PATIN May, 1829. Execution issued on this judgment, in January, 
v8. 


* 4, 6 mam emnprrons 1831, after the surrender, and the plaintiff pointed out the 


slaves, Ismene and her children, then in his possession ag 
syndic, as being subject to his execution, had them sold and 
bought in on his account by an agent. This is the title 
under which he claims them. a 
Madame Patin obtained a judgment of. separation o 
property from her husband, Pierre Abadie, in July, 1823, for — 
fifteen thousand one hundred and sixty-eight dollars. It 4 
appeared in evidence that she brought ten thousand one 
hundred and sixty-eight dollars of this amount into, marriage 
in 1810. In executing her judgment, the slaves, Ismene and r 
her two children, were sold and bought in by her, in October, 
1823. She continued in possession ‘of them until she ¢ 
surrendered them to her creditors, in May, 1830. af 
‘The district judge decided that the claim of the syndic to 
the slaves in question be rejected ; the claim was set up 
under his mortgage, executed by Abadie, the husband, before 
the judgment of separation by his wife; and although there 
may be some equity in it, the court cannot allow it in this 
case. The claim was not preferred by the syndic at the 
meeting of creditors, nor was it carried on the tableau orin 
any manner mentioned or referred to in the pleadings. ’ 
The syndic must therefore be charged with the value of 
Ismene and her children and the gold watch which he has. — 
failed to account for, at their estimated value of one thous ¢ ‘ 
and seventy-five dollars. ae 
The syndic was properly placed on the tableau asa | 
privileged creditor for the amount of his judgment against ~ 
the insolvent, for two thousand eight hundred and seventy 
dollars, which had been duly recorded before the insolvency. : 
Dubertrand was properly placed on the tableau as a chirogra- 
phery creditor only, his mortgages not having been recorded 
in the parish where the mortgagor resided, until after the 
insolvency. 
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‘... Dubertrand, in answer to the appeal, prayed that the 


allowing his claim as a privileged one, &c. This answer 


was filed on the 5th of January, 1836, and the cause had 
. already been set for trial on the 7th of the same month, The 


‘court, howéver, took up the cases from the country, including 
the appeals from the fourth judicial district, in the order they 
stood on the docket. 


-L. Janin, for the appellant contended, that the prayer for 
~ an amendment of the judgment by P. Dubertrand, comes too 


late. It was filed on the 5th of January, and the case was 


then already set for trial on the 7th. Code of Practice, _ 


article, 890. 

2. B. Poydras de la Lande ought not to be made responsible 
to the creditors for the value of the slave Ismene and her 
child Lastie. In June, 1822, Pierre Abadie, the husband of 
the insolvent, and owner of these slaves, gave him a special 
mortgage on them for one thousand nine hundred dollars, 
with interest. In 1823, Madame Patin obtained a judgment 
of separation of property against her husband, P. Abadie, 
in execution of which all his property, including those slaves, 
was seized and adjudicated to her for seven thousand dollars. 
The sale mentions no mortgage. If she did not buy subject 
to the payment of the mortgage of B. Poydras de la Lande, 


there was no sale and these slaves continued to be the property - 


ofherhusband. 4 Martin, N. S., 154. 3 Ibid., 604. 

3. If she did buy them‘subject to this payment, then B. 
Poydras de la Lande had-a right to take the proceeds in 
payment of his claim. . In 1827, B. Poydras de la Lande 
obtained a judgment on the above mentioned mortgage claim 
of one thousand nine hundred dollars, and on other claims 
against Pierre Abadie ; an execution issued under it, which 
was levied on the slaves in question, and they were adju- 
dicated to B. Poydras de la Lande for nine hundred and ten 
dollars. They still are in his possession. By this state of 





| »Several other amendments were made .in the tableaus of Easrsax Dur. 


“distribution. The syndic appealed. Janudry, 1836) 


PATIN 


- judgment of the District Court be amended in his favor, by ypu poh ag 
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Easrenn Dist. things the court is enabled to render the same judgmentas — 
January, 1856. if the slaves had been sold by. B. Poydras de la Landey ag 
“vane syndic, and the contestation was about the application of the aa 
we. price. § 
HER CREDITORS. 
4. The sale of 1823. cannot give any right to these slaves 
or their proceedsto Madame Patin. If, therefore, she had | 
_any rights to them, this must be under her mortgage for 
-property brought into marriage. The creditors ought to 
have proved that she had such rights. The judgment of 
" separation of property is posterior to B. Poydras de la Lande’s 
mortgage, and affords no evidence of the time when Madame » 
Patin’s tacit mortgage commenced. If her claim arose from 
paraphernal property, she ought to have proved the date of 
‘the reception of it by the husband. ; if from dotal property, 
she ought to have produced the marriage contract and proof — 
that it was recorded. 1 Martin's Digest,'700 Besides,such 
a judgment rendered between husband and wife, upon the, 
former’s answers to interrogatories, is not sufficient evidence 
against the creditors of the husband, particularly creditors 
whose claims are older in date than the judgment. De 
Blanc vs. Webb, 5 Louisiana Reports, 82. eee 
5. The judgment is also erroneous in so far as-it allows to 
the syndic interest on his own claim only up to the time of 
the ‘reception of funds from the estate. This reduction of — 
interest was not claimed in the opposition ; had it been, the 
‘best answer would have been the tableau of distribution of 
1832, from which it appears, that the syndic, instead of 
~ applying all the funds then in his hands to his own claim, as 
in his capacity of mortgage creditor he was entitled to do, he 
distributed them rateably among all the creditors. 
6. Further, if the interest on the syndic’s own claims is to 
cease running, when he receives the funds of the estate, this 
can be ordered only on the supposition that he can apply 
those funds to hisownpayment. But that he is not permitted 
todo; he must keep them in bank, subject to the order of 
the court, and they are of no more use to him than to any 
other creditor. There is, therefore, no reason why his claims 
should be less favored than those of any other creditor. The 
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decision of the District Court would be codienh only in a case 
- jn-which it was proved that the funds had been _—- in 
the above described manner. 


HE 
Cooley, f for Dubertrand, the opposing creditor, i in answer to . 


the appeal, made the following points : 


1. That the court below erred in not placing him on the 


tableau of distribution, as claimed in his opposition, as a 
mortgage creditor of the insolvent. 

. 2. The court erred in not allowing interest on the amount 
due to this respondent, when the same was expressly stipu- 
’ Jated to be paid in the acts of mortgage passed by the 
insolvent in favor of this respondent, and which are in 
_ evidence in this cause. 

3. Thecourt erred in making the syndic only liable for the 
’ ‘price of Ismene and children, and also in only charging him 
with her price at the several periods, and according to the 
terms at which the other property of the insolvent was sold ; 
and erred in charging the said syndic with the price of the 
gold watch in the same manner, when the whole was 
estimated by the witness at its cash value at the time. 

4, The court erred in not making the syndic personally 
responsible to all the creditors on account of his conduct in 
stopping the sale of the property ceded, and having never 
caused the balance to be sold ; and also for not accounting 
for a large balance due on a judgment in favor of the insol- 
vent, which remained unsatisfied at the cession. 

He, therefore, prays that the judgment of the court may be 
so far amended as to place this respondent on the tableau 
as a mortgage creditor in the firstrank ; that ten per cent. 
interest on the amount due him by. the insolvent may be 
allowed him from the time stipulated in.the acts of mortgage 
mentioned, up to the filing of the said tableau of distribution ; 
that the said B. Poydras de la Lande may be decreed to add 
to the mass the value of the slave Ismene and her children 
and the gold watch, as so much cash received by him at the 
time of the sale of the other property of the insolvent; that 

said syndic be decreed also to add to the mass, the balance 


Easreny Dist, 
Janugry, 1856. 
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PATIN 
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R CREDITORS. 





Eastern. Dist. 
January, 1836. 
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PATIN 
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HER CREDITORS. 
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due on the judgment in favor of the insolvent ; and that } 
be decreed to be liable to pay all the creditors of the said: 
insolvent, in consequence of his neglects and acts, and that 
the said jndgment otherwise be confirmed. 


Mathews, J., delivered the opinion of the court. 
In this case, the insglvent having’ obtained an order fot a. ; 


meeting of her creditors, on a petition in which she requested. a 
a respite. The meeting took place on the 10th of July, and. e 
the proces verbal of the proceedings was concluded by the 


officer before whom it was holden, on the 12th of the same 
month, wherein it appears that the respite was refused; and 
this refusal terminated in a forced surrender of the insolvent’s 


property, which was delivered into the possession of. the: a 
appellant, as syndic of the estate. He proceeded to haveit 


sold, but stopped the sale before it was all disposed of, : 
supposing that sufficient had been sold to pay the debts, &., ~ 
retaining in his possession a female slave, named Ismene, and 


SS her children, and a gold watch, and finally claimed this pro- 


perty as his own, under certain pretexts of title, now urged 


‘before this court. He filed two tableaus of distribution of the — 


funds arising from the sale of property which he causedtobe © 


made ; these funds proved to be insufficient to pay. the debts 
of the insolvent, and several of the creditors made opposition 
to the manner of distribution assumed in the tableaus. From 
the decision rendered on these oppositions, the syndic appealed; 
and his claims on the ceded property, and those of the creditor, 
P. Dubertrand, create the principal difficulty in the decision 
of the cause. 

The appellant claims the slave Ismene, and her children, 
as his own property, in consequence of having purchased 
them under execution issued on a judgment which he had 
obtained against the husband of the insolvent. The 
execution did not issue on this judgment, and consequently 
no sale took place, until long after the appellant had taken 
into his possession the slave and her children (now in question) 
as syndic, and held them as part of the insolvent’s estate 
Whether this circumstance ought to be considered as conclu- 








OF THE STATE OF LOUISIANA. 






sive yagainst his claim, need not be decided, as we areof ExsrsuweDuer: 
that her right and title to the property in-favor of the Jasuany, #896. 

mane vl the creditors, is supported by the evidence ‘of thecase. warm __ 

"She obtained a separation of goods from her husband, andyin ... ¢oyrons. 

executing the judgment against him, Ismene and her children legal s 


e 4 were sold and bought in by her. This’ separation, it is true, teelt eng 
5 A the wife the 
took place subsequent to the judgment under which the woration of 


, a property was finally sold by Poydras as belonging to her her paraphernal 



























“ee 


husband, but for any thing which appears to the contrary, it t th pa 
was before that time bound by the tacit or legal mortgage of §., oll Big <4 
the wife. Her title is, therefore, the best, independent of Oe agteae hy 
the possession which accompanied it, down to a period when the __ husband. 
the ‘appellant ought not be tolerated in opposing the rights of pal agape 3 
thecreditors, his constituents, to the payment of whose debts pen Berg raped 
he was bound to appropriate it, according to their legal rank a mortgage given 


| and privileges. : by ; ‘the Gobel, “a 
ee The answer on the appeal, is made on the ‘part. of will hold it ta 


Dubertrand alone, who prays that the judgment of the court a husband’s 


N below may be so amended, as to give him the privilege of a -* meRe 


' ereditor with mortgage on the price of the slave Ismene and Bt ees 4 


her children, and also interest on his claim, at the rate of ten to the filing of 
answers | to. 


per cent. per annum, from the time it became due. This peals in 


answer is objected to, as having been putin too late. It was, (uw, cas ie 


trict, tried in | 
perhaps, not filed in strict conformity with rules prescribed Orleans, will” 


by the Code of Practice, but we are of opinion, that the he relaxed his 


uniform manner in which those cases, called country cases, apy Be =r 


called for trial an” : 
has been conducted, authorises some relaxation of the severity § they stand onthe fa 


of those rules. They are always called up for trial as they docket, and if 


stand on the docket, and generally conducted-with great & seen 


liberality and accommodation by the advocates: almost ¢#lled up, itwill 


every thing being managed by consent, and we are unwilling "Mortgages ex 
,to see the justice of any case perverted by unthought of Orleans, and not 


technicalities. , parish where the 


The answer in the present instance must be received, mo 
sides, until alter 
although from the facts of the cause, it can avail the appellee ‘he makes a sur- 


but little. We assume it as true, that Madame Patin when perty tos rea ee 


itors, cannot af- 
she made the mortgages to Dubertrand, was domiciled in the Socnevodantnone 


parish of Point Coupée; and the facts show that they were third persons, 
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Kasrses Dist. not recorded in that parish until after the insolvent was com. 
January, 1836. pelled to surrender her property. The process verbal’of ‘the 
~~ gsymoun Meetinig of creditors which produced this surrender, wag @ 
‘coorsr, Hbished on the 12th July, 1830, and there is no evidence of: ” ‘g 
who are such at the mortgage having been put on record before the 16th ‘of 
the time of the that month. The court below was, therefore,’ correct in’ 


surrender. 


arrest as ll refusing the privilege claimed on these mortgages. Interest  & 
tracts, ought to being stipulated by the contract, ought to be allowed, and go 


on; jet we presume it is by the amended tableau, being as clearly a 


=, - = part of the debt due by the appellee, as the principal cocunet 2 


tribution of an by the contracts. 
at tie nvan The retention of any part of the property surrendered, 


f 
_ Of phe debt due without selling enough to pay the debts of the insolvent, was 
" The ge certainly not a proper proceeding on the part of the syndic, 
a sak of to butas he is made accountable for the value of the part retained 
eee” cinoes by the amended tableau, and as no opposition seems to have 
selling enough to been made by the creditors generally to this decision, it must 


the debts of 
the i insolvent, is remain undisturbed. 


peas , Which 

0 ‘o o ‘ 

ae. an ke oi a is, therefore, ordered, adjudged and decreed, that the 
which he is ac- judgment of the District Court be affirmed, with costs, to be 


countable to the paid by the appellant. 


creditors, 


SEYMOUR U8. COOLEY. 


~\ APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE JUDGE OF 
THE SECOND PRESIDING. bg 


The oath of the son, as the agent of the plaintiff, is sufficient to obtain an 
order of court appointing a curator, ad hoc, to the defendant, in a case 
where suit is pending. 

A curator, ad hoc, is to be appointed to an absentee ina suit whieh 
instituted and pending. The citation, in such a case, must be served or 
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the curator ad hoc, against whom, contradictorily, the proceedings must Basrenw Ts 


“be carried on te final judgment. 

The 57th article of the Louisiana Code, expressly requires that a suit be 
first instituted and pending, before the appointment of a curator ad hoe 
is to be made. 

The agent who represents his principal in a suit, must have authority todo 
so, so as to allow all legal proceedings to be carried on m ooatendietelly 
with him, in order to bind the principal. 

The general provisions in the Code of Practice, for the. appointment of 
curators by the Probate Courts, do not repeal the particular one requiring 
all courts to protect the interests of absentees in suits pending before 
them, by the appointment of a curator ad hoe. 

Defects in judicial proceedings, such as want of appearance, judgment by 
default, or misconduct and neglect of the curator ad hoc, &c. can only be 
remedied by an appeal, and not by action of nullity. 


_ This is an action of nullity, to annul and set aside a former 
judgment of the same court. In 1823, the present plaintiff 
recovered a tract of land from the present defendant in the 

rish of Point Coupée. In September, 1833, the now 
defendant, Cooley, filed his petition in the District Court 
for the parish of Point Coupée, claiming three thousand 
dollars, as the value of the improvements he had put on the 
land from which he had been evicted by the present plaintiff, 
Seymour; alleging in his petition, that Seymour was an 
absentee, residing in England, having no known agent in 
the state, and praying that a curator ad hoc, be appointed to 
represent and defend him in the suit. 

The affidavit under which the judge appointed the curator 
ad hoc, was made by the son of the plaintiff in the suit, as his 


agent, and dated the 12th of September, 1833, four days 


before filing the petition. The order appointing him, was 
‘made on the back of the petition, and before filing it. 

Cooley obtained judgment, contradictorily with the curator, 
ad hoc, against Seymour, for the sum of two thousand five 
hundred dollars, which was signed the 21st May, 1834. 

In October, 1834, the present suit was instituted by G. 
Vance, as agent for Seymour, against the defendant Cooley, 

10 . 


January, 1836. 
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Eastsay Dist. (0 annul his judgment, and for an injunction in the mean og 
January, 1836. time, to restrain him ftom executing it, 4 
SEYMOUR _ The petitioner, in this case, alleges he was not legally: 
= a cited, did not enter appearance, join issue, or had a regular _ A 4g 
judgment by default taken against him ; that Gilbert Vance, 
a merchant of New-Orleans, was hie known agent, and @ 
paid the taxes on his lands in Point Coupée, for the years 
1831-2-3, which agency was well known to the sheriff of 
Point Coupée and other notable persons in said parish, and’ 
that said agent should have been cited. 

He further alleges that he resides in England, and that 
time was not allowed from the filing of the petition and 
answer, and putting the cause at issue, to notify him through 
his agent, or curator ad hoc. The petition was filed the 16th 
September, 1833, the answer on the 19th November following, - 
and the trial and judgment rendered on the minutes on the 
25th of the same month. He prays for the annulment of — 
the judgment, &c. 

The defendant excepted to the plaintiffs right of action, 
and that there was no cause of nullity or grounds for an 
injunction, shown on the face of the papers. In his answer 
he pleaded the general denial, and that the plaintiff was an 
absentee, without a legal agent in the state to represent him; 
that the curator ad hoc, was properly appointed to represent 
him, who was duly cited and contested the case until 
judgment rendered. 

Upon these issues, the parties went to trial. 

Gilbert Vance, a witness for the plaintiff, says, he was since 
the month of June, 1830, .and still is, the agent of: Mr. 
Seymour, and has paid the taxes on his lands in Point Coupee 
for the years 1830-1-2 and’3.. That he was not cited in 
the suit of Cooley against Seymour, and knew nothing of it, 
either from the curator ad hoc, or any other person, until 
judgment was rendered. The treasurer’s receipts for the 
taxes paid by Vance, were also produced. 

The sheriff of the parish stated, that if he had been asked,in =~ 
the case of Cooley vs. Seymour, or “if he had been called upon 
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“ww that case to say who was the agent of Seymour, he would have 
said he believed Vance to be the agent.” 
-Other residents of the parieh testified to hates belief, that 
~ Vance was the agent of Seymour, when the suit of Cooley 
against Seymour was instituted, 


75 


Easrseyn Dist. 
January, 1836. 
SEYMOUR _ 
v8, 
COOLEY. 


The district judge who tried the cause, remarked that the 


testimony of the witnesses adduced by the plaintiff in support 
of his allegations, was vague and unsatisfactory, and failed 
to make out any one of them. He attempts to show the 
appointment of the curator ad hoc, was irregular and illegal, 
on the ground that he had a known agent in the state. 
The article, 57 of the Louisiana Code, and 116 of the Code 
of Practice, provide for the appointment of a curator ad hoc, 
by the judge before whom the suit is brought, when the 
proof is insufficient to show the defendant had any known 
agent in the state. 

Judgment was rendered in favor of the defendant. The 
plaintiff appealed. 


Mitchell, for the plaintiff, contended that the appointment , 


of a curator ad hoc, was not properly made in this case, in 
the manner pointed out by law. 

2. It should have been shown to the judge, that uel 
was an absentee and had no known agent in the state, before 
he appointed a curator ad hoc; and also, that’no curator for 
the administration of his property was oe, Louisiana 
Code, article 57. 

' §. This should have been shown om the return of the 
sheriff, from which it would appear Seymour was an absentee. 
6 Martin, N. S. 15. 

4. The appointment of the curator ad hoc, was illegally 
made on the oath of T. J. Cooley, the son of the plaintiff, 
who alone declared that Seymour was an absentee, in which 
case a curator was to be appointed. : 

5. The order of the judge making the appointment, is 
illegal, being without date, written on the back of the petition 
before it was filed. If made before suit was institutéd, it 
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E,stmnx Dist. was too soon; because a curator ad hoc, to an absentee who 
January, 1856. has no known agent, must be made by the judge before whom 


SEYMOUR 
v8, 
COOLEX. 


suitis pending. Suit must first be instituted and pending, 
Louisiana Code, 57. Code of Practice, 195. ‘ 

6. We contend that Seymour had a known agent here 
when the curator ad hoc, was appointed, to wit, Vance; and 


.that the law authorises such appointment only where there: 


is no known agent in the state. The evidence is full to this 
point, that there was an agent. Louisiana Code, 57. 


Cooley, for defendant. 


1. The appointment of the curator ad hoc, to defend the 
suit against Seymour, was properly made. The law expressly 
requires this appointment when the suit is commenced, as it 
is then pending. A curator ad hoc must be named to defend, 
when the defendant is absent and has no known agent in the 
state, or person appointed to administer his property. Lowisiana 
Code, 57. 

2. The very object of the above named provision in-the 
Code, was to enable the creditor to obtain a valid judgment 
against an absentee, by having a defensor appointed. An 
agent whose powers are limited or specific, and who had no. 
authority to defend the absentee in court, could not be legally 
cited, was no legal obstacle to the appointment of a curator 
ad hoc; on the contrary, rendered such appointment necessary. 

3. An attorney in fact, with limited or special powers, . 
which do not include that of defending his principal in court, 
is not such an agent as that referred to. A person, except 
licensed attorneys, cannot defend another in court, without 
an express and specific power to that effect. Partidas 3, title 
5, laws 10, 14, 15 et seg. 8 Louisiana Reports, 112. 

4. The agent must not only be authorised to defend his 


principal ih court, but must be known generally and publicly 


assuch. The mere existence of an agent, who was unknowr 
to the court, would not incapacitate it from naming a defensor, | 
a curator ad hoc. 

5. In this case, there is no legal proof of the existence of 
an agent, on the part of the plaintiff; or of his having the 
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powers requisite to defend his principal in court, or that-such pageeaw Dos 
agent was publicly known, £21 ye 
 §. The only proof, if any, is by the testimony of Vance, ' 


the pretended agent. A power of attorney may be given 
either by public or private act, or in writing, even by letter ; 


put if given verbally, testimonial proof of it can only be - 


admitted conformably to the title of conventional obligations ; 
but there we find no proof of a mandaie or manner of proving 


a power of attorney. 


7, Mr. Vance has no where stated what his powers were, 
put that he was agent. The plaintiff was bound to show 


‘the agent was fully authorised to act in this case. He has 


not done so; this action cannot, therefore, be sustained, as 
the'first one was legal. 


Martin, J., delivered the opinion of the court. — 


_ This is an action of nullity, instituted by the plaintiff to 
annul and set aside a judgment rendered against him, on the 
alleged ground that he had never been legally cited ; and that 
no appearance or judgment by default, had been previously 
had or taken in the case. There was a judgment pronounced 
gainst him, from which he has appealed to this court. 

The suit in which the judgment sought to be annulled was 
given, was instituted under the 57th article of the Louisiana 
Code, on the suggestion that the defendant was an absentee, 
and had no known agent in the state, and that no curater 
had been appointed to his estate, to represent him as an 
abgent defendant. A curator ad hoc was accordingly 
appointed by the court in which the suit was pending, 
contradictorily with whom, the suit was proceeded in until 
final judgment. 

The counsel for the appellant, in this case, has contended 
in argument, that the judgment ought to have been annulled, 
because the suggestion on which the court acted, in appointing 
the curator ad hoc, was not otherwise vérified ‘than by the 
oath of the son of the plaintiff. 

2. Because at the time of the appointment of the curator 
ad hoc, there was no suit pending. 


SS: 
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Eusmux Dur. 3. ene the defendant apd 8 a known agent in the Slate 
January, 1836. at the time. 


eee 


atid 4, Because the appointment of curators is exclusively ” 
iis. vested, by the Code of Practice, in the Courts of Probate, 








The oath ofthe ° I. Suggestions on which precautionary measures are — 2 
son, as the cont obtained at the inception of a suit, such as the arrest of the 


of the plaintiff, i 


“ safitient to debtor, the attachment or sequestration of his propertyand 


ae the like, are verified, ordinarily, by the oath of the plaintiff, 


ing a curstor od Where the oath for the appointment of a curator ad hoc, and 

e- ‘ 

aba inacase Such like conservatory acts, is made by the son of the + 

where suit is 
pending. 

rirtpee om ad who is directly a party in interest. 

e a t 

wolated to- in IL. The Code directs the appointment of the curator ad 


absentee, in a 
Save ich isin. 20¢ if a suit be instituted against an absentee who has no 


el and known agent in the state, to be made by the court before 
i 
ation in sucha Which the suit is pending. 


case, “must Pe As the curator ad hoc, is the person against whom the 


mene nm proceedings are to be conducted, contradictorily between him 
again 

contradictorily, and the plaintiff, it follows as a consequence therefrom, that 
so gaan. ;®; upon him is the citation to be served; and the construction 


on to final judg- which would require the previous citation of the party, would 
ment. 
be the cursed one, which corrodes and destroys the text. 
In the case of an attachment in which proceedings 
The 57th arti- COMMence against the property of the debtor, he not being 


cle of the Louis- present, the citation is first served by advertisement affixed 

jana Code, ex- 

pressly requires OD the court house door; and the law provides for an 

ne oa x appointment of an attorney to whom the process is also to be 

rae mews we delivered. 
appoint- . . . . * 

ment of a curator If there be any ambiguity in the English part of this 


vat og is to be article of the Louisiana Code, providing for the appointment 


The agi of a curator ad hoc, the doubts it may create are at once 
represents | 


‘ principal in ' 2 dispelled by a recourse to the French text, which expressly 


a Ee nagtgg speaks ofa suit first instituted and pending, before the 


so, soas toallow appointment is to be made. 
all legal pro- Ppo 


ceedings to be III. The judge presiding at the trial of the cause, oxi ” 
ay with Dis opinion that the testimony by which the agency of Vance 


him, in order to was attempted to be established, was vague and unsatis- 
bind the princi- . te) 
pal. 


plaintiff, it cannot be more objectionable than if made by him : : 


factory. Be that as it may, the nature or character of the — 4 
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agency was not shown to have been such as to authorise him Easreny Dist. 
to represent the principal in the suit, and. to allow legal January, W836. 
proceedings to be carried on under it, contradictorily with — j:y¥éun 
him, so as to bind the principal thereby. Weagree withthe = = 
. P igs = COOLEY. 
counsel for the appellee, that the agent of which the Louisiana 7, 
Code speaks, must be an agent of the latter description. . stem in the 
IV. The general provisions of the Code of Practice for the for the appoint- 
appointment of a curator by the Court of Probates, does not ithe, Probes “1 


repeal the particular one which requires all courts to protect, pe 9 — “a 
the interests of absentees, who may be sued before them, by cular one, ree 
" the appointment of a curator ad hoc. o preeeaeiee 
~- We conclude that the judge who tried the case in the first pe - = 
instance, did not err in refusing to annul the judgment pending before 
attacked in the action of nullity, on the ground of the want of pointment ofa 
itati curator i 
legal citation. ek eee tee 
If a defect in the proceedings, occasioned by the want of dicial aera 
i . . 1 sur 
an appearance or a judgment by default, entitle the appellant aed per: 
to relief at our hands, he should have sought it by an appeal. by a Bm gage 


istrict 7 i j misconduct and 

The district judge could not reversé his own judgment, on ee ae 
such grounds. curator ad hoe, 
So of the misconduct of thé curator ad hoc, in his neglect %* can only be 


to ask time to consult the appellant whom he was appointed ppeal, and not 
: é by action of nul- 

to represent and defend; this would not entitle the party lity. . 

complaining to a reversal of the judgment, and’ have the 

cause remanded. ‘The remedy, in such a case, éould only 


be sought on an appeal. 


_ It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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WILCOX & FEARN 0S. STEAM-BOAT PHILADELPHIA, 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, 


A packet or sealed letter with bank notes enclosed, delivered bya passenger The 
to the clerk of a steam-boat, for safe keeping, is simply a contract of 
deposit between them, in which the depositary is only responsible for 


ordinary care. 


4 


pare 


A steam-boat is not liable for a part of a passenger’s baggage, wilt 
separated from the rest; or for the contents of a sealed letter or packet a. 
when stolen, which has been delivered to a passenger on board, at any 


place the boat may stop. 


The owner of a sealed letter or packet is under no obligation to pay for its | 
transportation, when given to a passenger, and the steam-boat is not 
liable for its safe keeping. 


This is an action, in which the plaintiffs seek to make the 
owners and master of the steam-boat Philadelphia liable fora 
package or sealed letter, containing the sum of three thousand 
eight hundred dollars in bank notes, remitted to the plaintiffs. 
by their agent, and stolen from the custody of the person 
who had it in charge on board, while the boat was on her 
passage to New-Orleans. : 

The defendants deny that any package or sum of money, 
as alleged, was received on board their steam-boat; or if it 
was taken on board, it was not to be carried. for hire, and 
they are not responsible for its safety; and further, that if 
said package was received on board and stolen, it was not 
occasioned by their negligence, and they are not liable. 

The evidence showed that Huntington, the agent of the 
plaintiffs at Vicksburg, delivered to one Prather, who delivered * 
to Bacon, a passenger on board the steam-boat Philadelphia, 
a package containing eighteen bank notes of one hundred ~ 
dollars each, and two bank notes of one thousand dollars. 
each, and a draft to be delivered to the plaintiffs at New-.__ 
Orleans. Bacon put this package in the iron chest of the 
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steam-boat, in charge of the clerk of the boat, declaring it to Easrenx Dist. 
contain money and valuable papers. The key of the iron January, 1836. 
chest was stolen from the clerk, and the money all taken. “vuseRanD 4 
It appears that Bacon lost one thousand one hundred dollars = "%"* io 
of his own money, and the boat nine hundred dollars in the STEAM-ROAPF 
game way, and all by the same robbery. eee 
The district judge, upon this evidence, was of opinion, that 
the money or package was simply deposited in the iron chest, ‘ 
by the passenger who acted as the plaintiffs’ agent in this : 
matter, and which was received as an act of courtesy by the 
clerk of the boat; that the money was not to be carried for 
hire; and in the nature of things, steam-boat owners should 
not be made liable for baggage, because it is in the personal 
custody of the passenger. 
Judgment was rendered in favor of the defendants, and the 
‘plaintiffs appealed. 
















Conrad, for the plaintiffs. 


1. The defendants being common carriers, undertake for 
the safe delivery of every thing put on board their boat ; and 
nothing can excuse them, but vis major, &c. By the proyi- - 
sions of the code they are responsible for loss, unless they 
show it is occasioned by accidental and uncontrolable events. 
Common carriers are also assimilated to inn-keepers. 2 Kent's 
Commentaries, 597. Story’s Commentaries, Nos. 488, 510, 

511. 1 Locré, 516. Louisiana Code, 2725, 3522, Nos. 7 
and 19. 11 Martin, 579. 1 Louisiana Reports, 254, 349. 

2. It has been urged, that as no agreement was made for 
compensation to be paid for the risk, no responsibility attaches, 
This is not the case. The authorities all agree that the rule 
is founded in public policy, and not on the principle of com- 
pensation, which renders. the carrier or steam-boat liable for 
articles put on board. Digest, lib. 4, title 9, line ‘3, see. 1. 
Ibid., title 9, line 6. 1 BelPs Commentaries, 468. 2 Kent's 
Commentaries, 597, 598. 

3. The common carrier, for meritorious services rendered, 
always has his action on a quantum meruit, and no particular 

ii 
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Easrsnx Dist. agreement is necessary. . Story’s Commentaries, No. 505. 
January, 1856. 1 BelPs Commentaries, 475, 476. 2 Wendall’s Reports, 327. 
Withak ‘xico 4. In the case before the court, the money was in the ' 
rusnx possession of a passenger, formed a part of his baggage, and 
stkam-soat consequently those who had charge of the boat, were respon. 
uae sible for its safe keeping. An inn-keeper might as well say. 

he is not responsible for the luggage of his guest, because he 
does not receive a distinct compensation for his care. 1 BelPs — 
Commentaries, 475. 2 Kent’s Commentaries, 601. ee 

5. The fact of this packet being placed in charge of the — 
clerk, as an officer of the boat, whose appropriate duty it is 
on board of steam-boats, to take an account and deliverall 
merchandise on board, and to transact all business with the 
passengers, so far from diminishing the responsibility of the » 
owners, tends greatly to increase it. 2 Kent’s Commentaries, 

593, 594. 2 Bosanquet and Buller, 416. 

6. It is next contended, that the captain had received 
instructions not to receive money for transportation. But 
third persons cannot be affected by the private instructions 
given by the owners to the captain. 2 Wendall, 327. © 
1 Louisiana Reports, 536. 

7. The defendants rely on the notice put up in the boat, 
that all passengers’ baggage was at their own risk. The © 
effect of these notices has been much discussed, and some of — 
the most eminent judges of this country and England, 
regret they were ever recognised as of any.validity. Story’s 
Commentaries, No. 554. 1 Bell’s Commentaries, 474. 

8. But it is admitted, that for these notices to have effect, 
in varying the contract between the parties, the knowledge 
and assent of the party sought to be effected by them, must 
be shown. ' 1 Bell’s Commentaries, 474. Story’s Commentaries, 

No. 558, 560. 2 Kent’s Commentaries, 606. 

9. In this case, no such knowledge is shown to have been 
given. None can be presumed from the circumstance of 
printed rules being stuck up in the steam-boat. In fact, the 
whole doctrine of notices seems inapplicable to steam-boats, 
where passengers seldom have an opportunity of seeing 
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‘them, until their baggage is deposited on board, and the Easrenx Dis. A 
contract for ‘freight and passage complete. —— Tanuary, 1836. : 
Preston, for the defendants. “a AND 


1, The owners of the steam-boat Philadelphia, are not oraan-Bout: 
liable in this case, for there is no evidence of any negligence "78s - 
or want of that due care to their passengers, which is usually 
: practised by prudent men. It is only for the negligence.or 
mismanagement of the master, that renders the owners liable. 
‘This doctrine is settled by this court, and was the ancient 
law on this subject. 1 Louisiana Reports, 349, 354. '7 Martin’s 
Reports, 282, 283.. | 
2. The Supreme Court of New-York, in a very late case, 
decided that the master of a ship was not responsible, like a 
common carrier, for all losses which might happen, excepting 
only, “ those by the act of God or the enemies of the country.” 
6 Cowen, 268. 

3. It is urged the defendants are liable, on the ground that 
the money sued for, made part of the baggage or luggage of 
a passenger. Here we contest the fact. It made no part of 
the passenger’s baggage, but was simply money deposited by 
the passenger with the clerk of the boat, for safe keeping. 
The owners of steam-boats are not liable for the passage 
money of a passenger, and to insure large sums not belonging 
tohim, but transmitted to others. ~The rigor of the common 
law, as to common carriers, did not extend to contracts to 
carry passengers, nor to their luggage on board. See Kent’s 
Commentaries, verbo Bailment. Story’s Commentaries, Ibid. 
4, To avoid being responsible for baggage, the owners of 
steam-boats, as in the present case, invariably give notice 
“that the baggage of the passengers will be at their own 
risk.” This notice is binding, as a part of the steam-boat 
regulations. A contrary rule and regulation may possibly 
be applied to stage coaches, as with them the baggage is in 
the special charge and care of the carrier. Not so on board 
steam-boats. There the passenger brings and takes away 
his baggage, and has the whole control and superintendence ~ 
of it on board, during the whole voyage. 
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Easrsay Dist; There must be judgment in this case for the defendants,” | 
January, 1836. ; ' ms 


wicox asp “Martin, J., delivered the opinion of the court. 


a This is an action against the master and owners of the 


steam-Boat steam-boat Philadelphia, to recover from them the sum of 
PHILADELPAT: three thousand eight hundred dollars, for this amount of . 
bank notes, which were sent in a sealed packet by a . 
passenger on board, and stolen or lost, while the boat was on: 
her passage down the Mississippi river. The plaintiffs are - 
appellants in this court, from a judgment rendered. in the 
District Court, rejecting their claim. The facts of the case, 
as shown by the evidence, are briefly these: the steam-boat 
Philadelphia, while on her way down the river, stopped at 
Vicksburg, where one of the passengers received from the» 
agents of the plaintiffs, a sealed packet, in which was alleged 
to be enclosed sundry bank notes, amounting to the sum 
claimed, and which was to be delivered to the plaintiffs on 
his arrival in New-Orleans. This letter or packet was 
delivered by the passenger to the clerk of the steam-boat, for ~ 
i sical safe keeping, who locked it up in an iron chest. The key 
packet or i. i é ‘ ‘ 
sealed letter with was accidentally mislaid, or stolen from his pocket while he 
tad. deliver. WAS asleep, and the letter or package stolen. 
ed Oy ae sterk 1 he question presented in this case, appears to us to be 
of a steam-boat, simply one of deposit for safe keeping, between the passenger 
gc ba ge and clerk. This is a kind of contract, which it clearly 
tract of ‘deposit appears, the clerk had no authority to make, on behalf of 


which the depo- the owners or master; a contract in which the depositary 
sitary is only re- A ; : ‘ , 
sponsible for or- does not insure the safety, or become liable for the thing 


inary feamcboat deposited. He promises nothing but ordinary care and_ 


is not yg for diligence. s 
a part of a pas- ; ‘ ‘ 
senger’s baggage This was not the contract of a common carrier for hire, to 


=_— gery deliver goods at a given place; for the letter or packet was 


for the con- , i i 
ec came ae be returned to the passenger or depositor, at any time he . 


letter or packet called for it, during or at the termination of the voyage. ‘ 


len, ’ ‘ 
whet, has bee, Neither can the defendants be considered as liable for © 


ean ‘o “ a part of the passenge’s baggage, when separated from the 

yas . e . . 

looed, at any yest. It is impossible to admit, that the owners or master of 
lace the boat po 

santo a steam-boat are liable for the contents of a letter or sealed 
may stop 
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package, which may be delivered to a cabin or steerage Easrsuy Dist. 
passenger, at any place the boat may stop on its way, to. take J“mary, 1856. 
in wood, freight or meréhandise, or land or receive passengers. = coormzr 
‘ The owner of such a letter, iricurs no obligation to pay any = yxsvyars, 
thing for the transportation of it ; neither does he enable the The owner of 
master of the boat to exercise any control or care over it. He packet is under 
cannot, therefore, and neither can the boat or owners, be my is a 


responsible for its safe keeping. ortation, when 
” _— <reon to a pas- 

senger, and the 
It is, therefore, ordered, adjudged and decreed, that the ee 


judgment of the District Court be affirmed, with costs. ’ keeping. 












COOLEY vs. BEAUVAIS. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT. — 










A curator ad hoc, appointed by the court to an absentee, may employ ~ 
counsel to defend the interests of such absentee, who is entitled to a just ‘ 
compensation for his services, to be paid by the absentee, whose interests % 
he defended. a ‘ pm 
But a curator ad hoc has no right to obtain from the court, taking cognizance “a 
of the original action, a summary and exparte order on the absentee, to 







whom he was appointed, to pay a particular sum as compensation for 
his services, to be taxed as part of the costs. The court caynot grant 
such order, without hearing the party condemned. Mees 
This is an action by the plaintiff, as an attorney at law, 
‘against the defendant, who was appointed by the court 
curator ad hoc, to defend an absentee residing in France, on 
being sued in the parish of Pointe Coupée, in an action of 
partition. The curator ad hoc employed the plaintiff as - 
counsel, to defend the case in court, to which he had been 
appointed. At the final termination of the case, on motion, 
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Eastern Dist. the court ordered the sum of five hundred dollars to be 
January, 1836. to A, Beauvais, curator ad hoc, and to be taxed i in the colle oq 
and paid by the absentee. 9 

The present plaintiff claims the benefit of this allowance 


COOLEXY — 


BEAUVAIS. 


- CASES IN THE SUPREME COURT 


to the curator, as having done all the business in defending 
the original suit. He had judgment against the defendant 
-Beauvais, as curator, for the sum of four hundred dollars ; 


but with a condition; that the latter might release himself, on 
assigning the judgment allowing him his compensation, tobe > 


paid out of the funds of the absentee. The defendant 
appealed. 

On the trial, the defendant’s counsel excepted to the 
opinion of the court, refusing to examine the case on the 


defendant’s plea, that the Probate Court, in the action of. 


partition, had no power to appoint a curator ad hoc. 


Cooley; in propria persona. ; 
1. The court below did not err in refusing to take into 
consideration the plea of the defendant, that the plaintiff here 


should have pleaded to the jurisdiction of the Probate Court, 


in the action of partition, in which his services were rendered, 
All pleas made by counsel are presumed to be done by the 
consent and under the direction of the client, and where any 


exception is waved, no matter if it is tenable or not, it is « 


presumed to be done by consent of the party. 
2. But even if the court did err in not considering the plea 
mentioned, the plea itself is not’ tenable. Courts of Probate. 


have jurisdiction in cases of partition generally, and in some. 


cases, an exclusive jurisdiction for that purpose. See Code 
of Practice, article 924. And even if the Probate Court had 
not jurisdiction, the case was decided by the District Court. 

3. The testimony shows that the services were rendered, 
and that they were worth the sum of five hundred dollars; 
therefore the judgment should be amended in that respect. * 

4, The testimony will further show, that an execution 
issued in favor of Beauvais against Mrs. Mourain, whom he 
was appointed to represent, and against whom he had 
judgment for expenses ; and also, that the same was arrested 
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| by his own order. If he has not collected the amount, so as Easrrex Dist. 
‘to pay it over to the counsel, it is clearly his own fault, for January, Ves. 
which others should not suffer. “ COOLEY 
answea 
Mitchell, for the defendant and appellant. Si 
1. The District Court should have examined the defendant’s 
plea, alleging that the Probate Court ‘was without authority 
to appoint him as curator ad hoc, as it had no jurisdiction of 
the original case, being an action of partition. 2 Martin, 
N.S.,1. 5 Martin, N. S., 551. Code of Practice, 924-5. 
2. The fact that the original suit was transferred’ to the 
District Court, after the curator ad hoc was appointed, does. 
got mend the matter. The District Court has original and 
exclusive jurisdiction of such cases, and was not legally 
seized of it by the transfer from the Probate Court, under 
a law providing for cases peculiarly situated. 5 Martin, 
N. S., 9. 
8. The appointment of Beauvais, curator ad hoc, by the 
Probate. Court, was clearly void. He had, therefore, no 
power to enforce the payment of the money allowed as his 
fee, and was not liable to pay it to the plaintiff. 


Bullard, J., delivered the opinion of the court. 


_ The Plaintiff alleges in his petition, that Madame Mourain, 
an absentee, being sued in an action of partition, Arnaud 
Beauvais was appointed by the court, her curator ad hoc; 
that the latter employed him (the plaintiff) as attorney and 
_ counsellor at law, to represent him in said suit, and to defend 
the same; that he did accordingly attend to the case, until 
final judgment was rendered. He further represents, that at 
the time of the final judgment in the case, the sum of five 
hundred dollars was allowed to the curator ad hoc, and taxed 
as a part of the costs to be paid by Madame Mourain. He 
cavers, that’ his services were worth the full sum of five 
hundred dollars, and that the curator ad hoc is liable to pay 
him, and he-prays judgment against the defendant for that 
amount. 
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Eastern Dist. The defendant admits that he employed the plaintiff as 
January, 1836. attorney, and that he was appointed curator ad hoc of the 


cooper 
v8. 


BEAUVAIS. 


was allowed him, as alleged, but he denies that he ever. 
' received any part of it, and he submits to the wisdom of the 
court, whether he has a right, or is bound to enforce the 
payment of that sum against Madame Mourain. He further 


absentee. He admits that the sum of five hundred dollars : 


alleges, that the plaintiff did not make the proper defence; — 


that he ought to have pleaded to the jurisdiction of the — 
Probate Court, in which the action of partition was brought, 
and which court he avers had no jurisdiction in the premises, 
and no authority to appoint him curator ad hoc. 


The District Court condemned the defendant to pay four 


hundred dollars, but to be released on his transferring to the 
A curator ad Plaintiff, within thirty days, all his right and interest in 


hoc, appointed the judgment against Madame Mourain. The defendant 
by the court to Mee 
an absentee, may appealed. 
employ counsel It is not pretended that Beauvais was originally liable, 
terests of such personally to pay the plaintiff for his professional services, 


absentee ; who is : 
entitled toa just If he afterwards became so, it must be by reason of some 


Ee cacviees, t0 promise on his part, or of some act done by him, by which he 
—— by the was rendered responsible. No promise to pay is shown, and 
interest he de- it only remains to'inquire, whether the refusal of Beauvais - 


pan ‘or ©? transfer to the plaintiff his interest in the judgment against 
ad hoc has no Madame Mourain, or to prosecute an execution, and make 
ight to obtain 4} i i 

oe dn eiunt BH — out of her property, rendered him liable to the 
taking _ cogni- plaintiff. 

f the ori- : 

ginal ‘etion, a That the defendant had a right as curator ad hoc, under 
summary an ¢r the appointment of the court, to employ counsel, we do not 
the absentee, to doubt, and that the attorney is entitled to a just compensation 


whom he was ap- i é a) ‘i 
pointed, to pay a for his services, to be paid by the absentee whose interest he 


pngrcor a He defended, is perhaps equally clear ; but it does not appear to 
ag his service us logical, to conclude from these premises, that the curator 
‘oO é . . . 

of the costs. ad hoc has a right to obtain from the court taking cognizance 


rt 
Te Seve. such Of the original action, a summary and ezparte order on the 
order, without : ‘ ‘ 

Scns ie Wee absent party, to pay a particular sum as compensation for 
ty condemned. his services, to be taxed as a part of the costs, nor that the 
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court has ‘a right to make such order, without hearing the Easrenw Disr. 
party condemned. The absentee is before the court by a January, 1886. 
curator, for the purpose of defending an action of partition, —_-coozar 
and for no other purpose: Jn procuring such a condemnation, alee 
the curator ad hoc assumes to represent both parties, and in 
substance assents to a judgment in his own favor, against 
the party whose interest he is appointed to defend. The sg 
court assumes to adjudicate upon a cause of action, wholly 
foreign to the case before it. 
In the case of Pontalba vs. Pontalba, this court ruled, that oi 
a curator ad hoc, appointed to the absent defendant, was not — 
entitled to be paid a fee, as taxed costs out of the property of 
the plaintiff, who had succeeded in his suit. The same 
doctrine was recognised in the case of Hewet et al. vs. Wilson 
» eal, See 4 Louisiana Reports, 466. 7 Ibid., 70. 4 
The case now before the court, is different from either of 
those above referred to. In the present case it was the 
defendant who was condemned to pay the fee of the curator 
ad hoc; as a part of the costs. . 
It does not appear to us, that Beauvais was under any 
' legal obligation to transfer to the plaintiff any interest he 
might have in the judgment, nor can we perceive how he 
has become personally liable to the plaintiff, in consequence 
of his declining to prosecute an execution to enforce it, nor 
does it well appear, how he could control an execution 
against his own constituent. “bie 
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It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be avoided and reversed, and 
that there be judgment in favor of the defendant, as in case 
of a non-suit, with costs in both courts. 
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Eastern Dist. 
January, 1836. 
ff 
REBOUL’sS HEIRS 
v8. 
BEHREN ET AL. 


REBOUL’S HEIRS 0S. BEHREN ET AL. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL peices « THE vupor ‘ 
OF THE SECOND PRESIDING. : x 


' 


The sale of property on a twelve months’ bond, does not satisfy, te: i, 
judgment on whigh the execution issued, or novate the debt, And 
when the property which was originally seized and sold on twelve 
months’ credit, sells for less than the amount of the bond given at the first 
sale, any other property of the obligors in the bond, may be seized and 
sold to satisfy it. 

Property held in common, cannot be sold under an execution against 8 part 
of the owners. Only the interest of the defendants in execution can be 
seized and sold; and an injunction, as to the rights of the other owners 
will be maintained. ry 
This suit commenced by injunction : it was instituted by 

three of the heirs of Louis A. Reboul, to injoin. the 

defendants’ execution, and the sheriff from selling three. 
eighths part of a tract of land which they inherited from their 
ancestor. « 

Reboul, in his life-time, purchased a tract of land from @ 
H. Behren, for two thousand dollars, payable by two instal. 
ments in the month of February, 1824-5, with ten per cent, “ 
interest thereon, and mortgage retained on the land wail # 
complete payment. In 1828, after the death of Reboul, 
Behren obtained a judgment against his widow and heirs for 
about one thousand three hundred dollars, the balance. due 
on said tract of land, on which execution issued, the land 
seized and sold, and bought in on a twelve months’ bond, 
for one thousand three hundred and seventy-six dollars, the 
full amount of the judgment, interest and costs, by one of 
the heirs, who. gave his mother as security in the bond. 
When the bond became due, execution issued and the land in 
question again sold, but failed to bring the amount of the bond. 
A pluries fieri facias, afterwards issued against the principal 
and surety in the bond, and was levied on a tract of land held 
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‘in éommon between these obligors in the twelve months’ Easrens Dist. : 
bond, ‘and the other heirs of Reboul, to wit, the plaintiffs, Jaarys 1896. 





The latter claim three undivided eighths of this land, and xzsout’s uxims 


execution, and the sheriff from selling it. 

On the trial, the district judge who tried the cause, decided 
under the authority of the case of Williams vs. Brent, 7 
Martin, N. S., 205, that the sale on twelve months’ credit did 
not discharge the original judgment, and that, consequently, 
the heirs of Reboul were all bound by it, their property liable 


‘to the execution which issued on the twelve months’ bond. 


Judgment was rendered dissolving the injunction. The 
plaintiffs appealed. 


Labauve, for the plaintiffs and appellants. 
1. We contend that the creditor must make use of due 


diligence to make the money on the bond, and if he is unable 
' * to do.so, he must show it by the return of the sheriff ; and in 
‘ that case he must take out a new execution on his original 


judgment. 


2. In the present case, it appears the creditor is pursuing 
property of the other heirs, on an execution on a twelve 
months’ bond, against only one of them. 


Mathews, J., delivered the opinion of the court, 
In this case it appears that the defendant had obtained: a 


judgment against the heirs of Reboul, for the price of a tract 


of land sold. to their ancestor, part of which remained unpaid 
athis death. Execution issued on that judgment, and the 
said tract of land was seized and finally sold on a twelve 
months’ bond, for an amount sufficient to satisfy the judgment 
and costs. One of the heirs was the purchaser, and gave 
his mother (who held property in community with them) as 
surety on the bond. They failed to pay the amount secured 
by the instrument, when it became due, and an execution 


- issued against them, as provided for by law. The same - 


property was levied on, but did not sell for enough to satisfy 
the debt. Another execution then was sued out against 


v8. 


obtained an injunction inhibiting the plaintiff in the pyuncx 


ET AL. 
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Eastenw Dist. the obligors in the bond, and property was seized be 
January 1836. jointly to them and the other heirs of Reboul, and still heldin 


Resour’s ues Community. These heirs brought the present suit, in which 


Lng they pray an injunction to prevent the sale of their interest — 


BEHREN ET AL. 
The sale of 12 the property seized ; this was granted, but the injunction. 


rty on a wasafterwardsdissolved, and from the judgmentof dissolution, 7A 


aes months’ Rede 


feed “does, ot they appealed. 
satisfy the judg- 
ment on whic 


the execution is- gale of the property on the twelve months’ bond did not — 


1) ovate 
the debt. And satisfy his judgment or novate the debt, and the course 


ef which pureri- pursued by him to obtain satisfaction by seizing the property 


Sinally aci7e4 of the principal and surety in the bond, is correct ; and their 
twelve months’ interest in the community property, may be rightfully seized 


wg ‘da oe and sold. But in pursuing them, he is not authorised to 


— of the cause to be sold the interest of the other heirs; and had'the 
nd given at 


the first ned ¥ sale proceeded without their interference; their rights to the © 


of te On Obli- property would not have been divested, by the mode of 


gors in the bond proceeding adopted in the present instance, the execution 


_ be seized 

oe er ay against the parties to the bond on whom it operated as 

yi 
Property held e 

in Nay ins end obtain his debt from these parties, may resort for redress to’all 

no e€ sold une 

der an execution the heirs of Reboul on his original judgment in the manner 


against a part of rescribed by law, the sale on credit being neither satisfaction 


sags Jnr ene oa nor novation. See the case of Williams vs. Brent, '7 Martin, 
st en ats 


in execution can NM. S. 217-18. But in our opinion, he has no right to touch 


be seized and 


sold; and an in- the ‘property of the other heirs in the present mode? of 


junction as to 
_ rights of the proceeding. |The judgmentof the court below is, therefore, 


other owners erroneous in dissolving the injunction absolutely. The 


oi main~ sheriff ought to have been suffered to proceed to sell the 


interest in the property seized, of the principal ahd surety to 
the bond, reserving that of the plaintiffs in the present suit for 
future investigation. 

It is, ‘therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be reversed and annulled, 
and it is further ordered, adjudged and decreed, that the 


injunction be reinstated and maintained, so tar as the plain- 


tiffs and appellants are interested in the property seized, until 
the rights and claims of the obligors in the twelve months’ 


It is true, as claimed on the part of the appellee, thatthe * 


id 


judgment. The plaintiff in execution, should he fail to 
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pond be sold, as directed by the writ of execution; reserving Easrean  Dise. 






ip - tothe defendant and appellee, his. right to pursue. on the January, 1836. 7 
h ' original judgment, should he fail to obtain satisfattion in the Gincaxran - | 
st present mode of pursuit, and that the appellee pay the costs =. | 
mi of this appeal. t | CREDITORS. 

bo . i 
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GARCIA & BUYO vs. THEIR CREDITORS: 


MENT IE Saag OR. le ria 






RULE ON THE PARISH JUDGE FOR THE PARISH AND CITY OF NEW-ORLEANS, 
AND FOR A MANDAMUS, COMMANDING HIM TO ALLOW AN APPEAL, 









A mandamus will not be awarded to compel the judge a quo to grant an 
appeal, from an order or interlocutory judgment, overruling exceptions: 
to the right of a creditor to file an opposition to proceedings in insolvency. 






An appeal does not lie to an order allowing an opposition to be filed, when 
the final action of the court may render the appeal unnecessary. 


This is an application for a mandamus to compel the judge 
_of the Parish Court, for the parish and city of New-Orileans, 
to allow an appeal from an order of court admitting an | 

“opposition to the proceedings in insolvency to be filed, 
charging one of the insolvent debtors with fraud. 

D. Seghers, of counsel for the insolvents, resisted the filing 
of the opposition, and excepted to it on the ground that. it - 
was not sworn to by the opposing creditor, and did not contain 
that written deposition which is contemplated by the provi- 
sions of the insolvent law of 1817. The exceptions. were 
overruled by the judge presiding and the opposition permitted 
to be filed. 

The counsel for the insolvents prayed an appeal, which was» 
refused. An affidavit being filed in this court by D. Seghers, 
stating that the judgment might work an irreparable injury to 
the insolvents, a rule was taken on the Hon. C. Maurian, 


\ 
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Eastern Dist. parish judge, to show cause why a mandamus should \not 
_ January 1836." issue commanding him to allow the appeal in this case as. 
eancya ET AL. prayed for. * " ; 
vain. The judge showed for cause, first, that ee to si ~~ 
caxprrons. an appeal lies only:in two cases, to wit:.1. On final judg. | 

ments. 2. Oninterlocutory judgments, when they work an 

irreparable injury to the party complaining. 

1. The judgment complained of is not a final judgment, . 

2. Itisan interlocutory judgment, or rather an order which 

does ‘not. and cannot work an irreparable injury to the 


insolvents. 





























D. Seghers, for the mandamus, argued in support of the rule, 


Martin, J., delivered the opinion of the court, 


This is an application for a mandamus to the parish judge 
for the parish and city of New-Orleans, to show cause w 
it should not issue, commanding him to allow an appeal in 
_ this case. The judge in his answer, states that the judgment 
or order from which the appeal is prayed, is not such a one — 
as the law authorises; that it is only at most an interlocutory 
judgment, which does not and cannot work an irreparable 
injury to the party complaining. 
wil hong ange _In examining the facts of the case, it appears that one of — 


To yt engl the creditors filed an opposition to the homologation of the- 


os = proceedings in the case of insolvency, and preferred an - 
> tag t interlo- allegation of fraud against one of the insolvent debtors.’ 
a ot Exceptions were pleaded to the opposition and the right to — 
So of a> ite file it denied, on the ground that it was not sworn to, 
‘tor, to file an according to the act of 1817, prescribing the mode of making 


a ll in Oppositions. The exceptions were overruled and the right to” 


insolvency. Ps. the opposition sustained. From this decision the party 
oe re te sought an appeal to this court. 


ap 
does not ile to 
an order allow- ='This is a matter which involves the legality of an order or 
ing an opposition 
to befiled, when interlocutory judgment, which is only preliminary in the trial 


final acti 
So Sent sation of the cause, and in which it is evident that the future action 


render the ap- ; . . . . : : 
a al of the Parish Court may render an appeal unnecessary. But ! 


ry. if it should not be the case, and injury ensue, the insolvents 




















. «were improperly overruled. 


{ 
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will. not be debarred the privilege of obtaining redress, by the Fasranw Misr. 
.  : final decision on the opposition, and to show that the exceptions 


! The rule is, therefore, discharged. 


FENN U8. RILS. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE JUDGE 
OF THE SECOND PRESIDING, 


When the owner of property seized in execution, becomes the purchager at 


. “twelve months’ credit on his bond, he acquires no new title or right. As 


to him it is not legally a sale, but merely a means by which the creditor 
acquires additional security. 


Assale where the debtor buys in his property on a twelve months’ bond, — 


does not cut off previous incumbrances as relates to the debtor himself, 
’ nor is his previous title or possession changed by the adjudication. 


$0, where A sold B one third of a lot of ground by private act, which was 


seized by a creditor of A, before the act was made authentic and recorded, 


; , and by him (¢. e. A.) bought in on his twelve months’ bond: Held, thata 


sale of this property to C, under execution issuing on the twelve months’ 
bond of A, wasinvalid: Held, also, that the sale from A to B took effect 
as to third persons, from the time it was recorded, saving the rights such 
persons had, in the mean time, acquired in or té the property. 
If A sells property of which he is not the owner, and he afterwards acquires 
-. title, that title vests at once in his vendee. 


This is an action of partition, in which the plaintiff claims 
the one undivided third part of a lot of ground in the posses- 
sion of the defendant, who -claims the entire lot under a 
sheriff’s sale. The facts and pleadings of the case, and 
evidence of the respective claims of the parties are fully stated 
in the opinion of the court. 


January, 1836. 


FENN” 


' 08. 
* RILs, 
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( Janyary, 1838. that the first seizure of the lot in question being made bya: 
creditor of the plaintiff’s vendor, before the act of sale from - 


FENN 
v8. 


_ seizing creditor, and that it made the property liable to the — 


CASES IN THE SUPREME COURT 
The District Judge who tried the cause, was of opinion, 


the debtor to the plaintiff was made authentic and 

recorded, created a privilege under the article 722 of the Code 
of Practice, which enacts, that “the seizure of immoveable 
property under execution creates a privilege in favor of the 


execution issuing ‘on the twelve months’ bond.” 
Judgment was rendered in favor of the defendant with costs, 
The plaintiff appealed. 


Stacy, for the plaintiff, filed the following points : 

1. The facts of this case seem to warrant a different 
judgment than was given by the judge aquo. The law 
arising on these, shows that the plaintiff ought to recover, 
The facts are, that Weatherly, being the owner of a lot of 
ground in Plaquemine, on the 22d of December, 1832, sold 


for cash, by private act, one undivided third part of it to Fenn, 
the plaintiff, and on the 6th of August, 1833, the parties to 
the private act acknowledged it before the parish judge and 
two witnesses, and had it duly recorded. This is the — 


plaintiffs title. 

2. On the 23d of June, 1833, the whole of this lot was 
seized by a creditor as the property of Weatherly, on several 
judgments against him, but not recorded. On the 8th of 
August the lot was offered for sale by the sheriff, and bought 


in by Weatherly, on his twelve months’ bond. No mortgage _ 


was reserved on the property sold, in the sheriff’s deed of 
sale. On the 22d of October, 1834, the twelve months’ bond 
not being paid, the property was again seized and sold to 


satisfy it, when the defendant, Rils, became the purchaser of 


the entire lot for one thousand two hundred dollars. This 
is the title under which he claims. 

_ $. These facts show that the plaintiff’s title, was perfected 
by authentic act the 6th of August, 1833, before the first 
sale, which gave effect, as between the parties to the private 
act from its date, as an authentic act. Louisiana Code, 2239. 
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4, Weatherly, by his purchase at the sheriff’s sale, on the Essen dion 


1836, ° 


§thof August, 1833, only acquired the rights in and to this January, 


property, which he had not previously sold and still renpningaig, 
to wit, two undivided thirds. 

5. The defendant, Rils, who purchased at the ‘last sale, 
was neither a third party or creditor of Weatherly, at the 
time of the sale to the plaintiff of one third of the lot in 
question. 1 Martin, N. S., 384. 

6. The private act between the plaintiff and Weatherly, 
was recorded and made public nearly a year before the date 
of the sale to, Rils, and has effect as against him from its 
date. 2 Louisiana Reports,70. 3 Ibid., 425. 

7. The article (722) of the Code of Practice under which 
the district judge decided this case, does not apply. It is 
admitted that the seizure of an immoveable gives a privilege 
to the seizing creditor over other creditors ; this, however, 
ceases when his claim is satisfied. But where the property, 
as in this case, was sold and purchased in by the debtor, he 
could acquire no greater rights under the sale than he had 
before, to wit, two thirds, (the other third being sold by him 
to the plaintiff previously.) The debt of the seizing creditor 
was satisfied and his rights merged in the twelve months’ 
bond. The defendant, therefore, acquired no right’ of 
title to the plaintiff's undivided third part in the disputed 
premises. 


on the same side in court. 


Hiriart and Burk, for the defendant, filed the following 
points : | 

1. The defendant’s title is absolute to the whole of the lot 
in contest, by the sheriff’s sale on the 2d of October, 1834, 
which delivered and transferred the rights acquired by the 
purchaser under the twelve months’ bond on the 6th of 
August, 1833, and those of the seizing creditor in the 
proceedings had previously and before the act of sale to 
plaintiff was made authentic and recorded. 
13 


Labawve, for the plaintiff and appellant, argued the case ’ 


FENN 
v8. 
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Eastern Dist. 2. The date of the seizure was previous to the completion 
January, 1856. of the plaintiff’s title by authentic act. This is sufficient, iat 
iain it had been only one day previous, to disable the debtor from 

tod selling and making a complete title, the title under private 

’ signature signifying nothing in this case. , 


ee 


Bullard, J., delivered the opinion of the court. 4 

The plaintiff alleges that he is owner of one undivided third | 4 
of a certain lot of ground in the village of Plaquemine,‘of 
which the other two thirds belong to J. B. Rils, the’ “A 
defendant, and he sues for a partition. The defendant. 
denies the ownership of the plaintiff of any part of the lot in 
question, and sets up title to the whole as his exclusive 
property. The only question, therefore, presented by the 
pleadings, is whether the plaintiff has shown a better title to 
any part of the lot than the defendant. a 

The whole lot was formerly the property of J. P. Weatherly, « 
who by act under private signature, purporting to be dated 
the 22d of December, 1832, sold and conveyed one undivided 
third to Fenn, the plaintiff. This act was afterwards, on the 
6th of August, 1833, duly acknowledged before the parish 
judge and two witnesses, and recorded in the parish where 
the property is situated. 

In the interval between the date of the private act and the 
time at which it was recorded, to wit, on the 23d June, 1833, 
the lot was seized by creditors of Weatherly on execution, 
and finally sold on the eighth day of August, 1833, and’was 
purchased by Weatherly himself, on a twelve months’ bond. 

When the twelve months’ bond fell due, execution was 
issued upon it and the same property was again seized and sold 
by the sheriff, and Rils, the defendant, became the purchaser, 

In the sheriff’s deed to Rils, which bears date 22d of October, 
1834, the ‘property is described, and the sheriff conveys it to - 
the defendant, and all the right, title and interest uf Weatherly 
to and in the premises. 

Such are the material facts of the case, as shown by the 
record, and the question this court is called upon to solve ‘is, : ’ 
how much did Rils acquire by the sheriff’s sale? That he 
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| acquited all the right and title of Weatherly at the time of Kasreny Dist. 


ihe sale, may be safely assumed as undeniable, and then the Jaary, 1896- 
question presents itself in a new form, to wit, whether the ——_vxxx 
whole lot or only two thirds of it belonged to him at that aon 
time. “If, in the interval between the first sheriff’s salé, when 

Weatherly became the purchaser, and the second when ‘the 

property was adjudicated to Rils, Weatherly had by authentic 

act duly recorded, sold and conveyed one third, it appears to we 
us clear, that only his remaining interest could have passed ney of property 
by a sheriff’s sale subsequently made. It is, perhaps, equally apiped. Im sete 


‘ _.” tion, becomes 
clear, that if Rils had purchased at the first sheriff’s sale the purchaser at 

: = . ? twelve months’ 
ander the seizure made previously to the recording of credit -on his 


Weathefly’s sale to Fenn of one third, he would have a - = 


‘acquired the whole lot, because that sale being under private title or right. 


, ‘< ., As to him it is 
signature could have no effect against third persons until notlegallyasale, 


recorded, and the whole property continued liable to seizure rely. # 


i '" i i the creditor ac- 
by the creditors of Weatherly. The inquiry, therefore, quiresadditional 


seenis to resolve itself into this : What effect is to be given to security. 


the adjudication of the property under the first sheriff’s sale Fin _ — 
to Weatherly himself, as relates to the title of Fenn who in his propesty 


had previously acquired one third by purchase from Wea- °° ui — 


therly? or in other words, what rights did Weatherly ‘oes, not cut off 

° - = revious incum- 
acquire by that purchase? We had occasion to examine brances as re- 
that question in the case of Offutt et al. vs. Hendsley et al., (w°ji0 me deht 


? or himself, hor 
ante 1, in the Western District, and after much reflection we Pee i 
came to the conclusion, that when the owner of property sion changed by. 


; a 
seized on execution becomes the purchaser at twelve months’ mo ne 


credit, he acquires no ney title or right. That in truth, as to sold B one third 


eae 2 : f alot of d 
him it is not legally speaking a sale, but merely a means by sigan nd gp 


which the creditor acquires additional security for his debt. oa = 


Such a sale cannot be considered as cutting off previous of A, before the 
4 t ? act was made 
incumbrances as relates to the debtor himself, nor is the authenticandre- 
character of his previous title or possession changed by such him (7 — Ky 
adjudication. We therefore think the intermediate sheriff’s bought in on his 

é ‘ a twelve months’ 
conveyance to Weatherly may be laid entirely out of view, bond: Held, that 
considering him as continuing in possession under his ae ae 
previous title, the sale made by him to Fenn, which was pase albge = 
always: binding on him, took effect as to third persons from twelve months? 
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Eastern Dist. the time it was recorded, saving the rights which such 
January, 1856. persons had in the mean time acquired in or to the property, 
sxx But, even supposing that Weatherly had acquired a néw 

a. title by the sheriff’s conveyance, that new title as between 


RILS. 
eit ab Acie him and Fenn would ‘have accrued to the benefit of the 


invalid: “Held, latter ; for it is considered as settled that if A sells Property 
also, that the sale 
from A to B Of which he is not the owner and he afterwards acquires title, 


aes pues that title vests at once in his vendee. 


from the time it The defendant, Rils, had acquired no right at the time 


was recorded, 
saving the rights the deed to Fenn was recorded ; he does not appear to have 
nei ka themean Had at that time any interest whatever. He first became 


age e+ yay interested at the time he purchased at sheriff’s sale, and 
perty. therefore he can avail himself of the want of recording the 
TA sells pro- deed to Fenn, only so far as he represents the creditors at 
e is’ not the whose suit the property was seized in, the first instance, 


ee Bg , = Their claims collectively amounted to less than two hundred 

+ oak ware dollars. The seizing creditors had a right to make that 

in his vendee. amount out of the property, notwithstanding the private sale 
to Fenn. 

This court being, for these reasons, of opinion that the 
plaintiff has shown title to one third of the property in 
question, subject to one third of the twelve months’ bond.and - 
one third of the incumbrances of a date previous to August 
8th, 1833, so far as they have not been paid by the sale of the 
other two thirds, and that the defendant acquired by the 


sheriff’s deed only two undivided thirds of the property. 





It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be reversed, and it is further 
ordered that the case be remanded with directions to the 
judge to proceed to a partition according to law, and that the 
defendant and appellee pay the costs of the appeal. 















a ee eee ee 








OF THE STATE OF LOUISIANA. 


101 


Eastedn Dist. 


~ January, 1836. 


LEWIS vS. LEWIS’S HEIRS. 


APPEAL FROM THE COURT OF PROBATES FOR THE, PARISH AND CITY OF. 
NEW-ORLEANS. 


An attorney in fact of the heirs of a deceased brother, who is empowered 
te compound maiters concerning the succession, has authority to compro- 
mise with a co-heir for his share, by assuming the payment on the part 
of the other heirs, of a note held by the co-heir against the succession, 
after it is barred by prescription. 


This is an action on a promissory note, executed by Robert 
Lewis, the 4th of November, 1822, for the sum of three 
thousand five hundred and fifty-five dollars, in favor of his 
brother N. Lewis, the present plaintiff. The maker of the 


‘note died in New-Orleans, in 1832. Nicholas Lewis was 


one of the heirs, and sold his interest in the succession to C. 
A. Jacobs and W. M. Lambeth, who with the other heirs 
took possession of the property and effects of the succession. 
The plaintiff now claims the amount of the note sued on, 
from the other heirs and the transferors of his brother’s estate, 
in their several virile portions, alleging that when he sold 
his share in the succession, he expressly reserved the Tight 
to enforce the payment of this note. 

Lambeth and Jacobs pleadeda general denial, also anion 
that the plaintiff held the note in good faith, and gave a 
valuable consideration therefor, putting him on strict proof 
of all the matters denied and charged in the defence. They 
also opposed the plea of the prescription of five years. 

The heirs of Lewis, deceased, averred their willingness to 
submit the case on-such testimony as may be produced by 
the plaintiff, in support of his claim, and further aver, that 
said claim ‘is barred by prescription. 

J. Slidell, Esq., witness for plaintiff, stated, that some 
doubts were entertained of the validity of a bequest made by 
the deceased, in favor of N. Lewis, the present plaintiff, in 
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Eastern Distr. consequence of which he expressed a willingness to yield all 


January, 1836. 


LEWIS 
v8, 


LEWIS’s HEIRS. 


claims under the will, on his brother’s estate, provided: hig 
other demands on it, arising out of this note, and another 
held by him were recognised ; the: note on its face being 
barred by prescription, such recognition was considered 
necessary to secure the payment of itto him. Howell Lewis, 
one of the heirs and acting as attorney in fact for the_rest and 
for himself, assented to this, recognised the note as valid, and 
as.an existing claim against the succession, and-promised that 


. it should be paid. The witness identified the note. 


Jacobs and Lambeth wrote to the plaintiff, under date of 
May 12th, 1834, as follows: “ The act which you passed in 


- our favor for your share in your late brother’s estate, is not 


intended to preclude any claim you may. have against it, by 
reason of a note of his which you say you are the holder of. 
At the same time, we make no acknowledgement of the said 
claim, and reserve to ourselves all legal objections so far as 
we are concerned.” 

The powers of attorney under which Howell Lewis acted, 


‘on behalf of the other heirs, contained a clause authorising 


him “to take all lawful means to recover and receive from 
any person whatsoever in the state of Louisiana, all sums of 
money, debts, legacies, inheritances, &c. which may- be due 
and owing to us,” &c. “and in our names to recover by suit 
or otherwise, and to compound and agree for the same, &c.” 
These powers were offered in evidence in Support of the 
action. Upon these pleadings, and this testimony on the 
part of the plaintiff, the cause was submitted to the judge of 
probates. 

The defendants showed that another note of three thousand 
five hundred and thirteen dollars was given by the deceased 
to N. Lewis, in 1829, on a settlement which they infer was 


in lieu of the one sued on. 
Judgment was rendered in favor of the plaintiff, for the | 


‘amount of hisclaim. The defendafits, Lambeth and Jacobs, 


appealed. 


Slidell, for the plaintiff. 
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1. The proof of failure of consideration Jay with the Eastern Drsr. 
_ defendant; he could not throw the burden of proof on Janxary, 1836, 
q plaintiff by calling upon him to establish the consideration. yj 3wis 
8 Martin’s Reports, 161. 4 Louisiana Reports, 220. pe ee 
2, The abandonment of the pretensions of Nicholas Lewis, 
in favor of the heirs ab intestato, was in itself a sufficient 
consideration, and was so considered by all the parties 
interested. 
38. Their promise and acknowledgement established by thé 
testimony referred to, disposes of the defendant’s plea of 
prescription ; it was made before the sale to Lambeth and 
' Jacobs, and binds them for their proportion. The other heirs 
have not appealed. 


L. C. and G. Duncan, for the appellants. 


1. The testimony of the defendants, identifies the note 
executed in 1829, and which has been paid -by the executor 
of R. Lewis, with the one sued on. Besides, in their answer, 
the defendants required the plaintiff to prove the consideration 
of this note, and his failure to administer this proof entitles 
‘the defendant to judgment. Bailey on Bills, 318 and 350. 
Chitty do, 445. 

2. The testimony of Mr. Slidell does not sufficiently 
establish the assumpsit by all the heirs.who sold to Lambeth 
‘and Jacobs, of the note in question. Its identity and validity 
is not sufficiently established by the testimony of a single 
witness, without other corroborating circumstances. Louisiana 
Code, 2257, 2965. 

3. The plea of prescription is clearly with the defendants. 
The note is dated in 1822, and the final settlement between 
the plaintiff and his deceased brother, is shown by the testi- 
mony to have taken place in May, 1829, and this suit was 
not commenced until November, 1834. 





Mathews, J., delivered the opinion of the court. 


This suit.is based on a note of hand, given by the ancestor 
of the defendants, to the plaintiff. This note was barred by 
prescription at the time when a compromise or transaction . 
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‘ Easrerx Dist. took place between N. Lewis, who was legatee in the will of 
January, 1836. his brother, Robert, for a large amount, and the rest of the 
~~ pixon _ heits of the said Robert, in which he agreed to abandon his 
ramon, claim as legatee, on condition that he should receive payment 
of the note now sued on amongst other claims which he had 
against his brother’s succession. He obtained judgment: in 

the court below, from which the defendants appealed. 

That the heirs had a right to assume the payment of this 
note (being at the time of the assumpsit barred by prescrip. 
tion) there can be no doubt ; and according to the evidence, 
there is as little doubt, that through the agency of their 

An attorney in relation, Howell Lewis, they did assume to pay it. 
of * y hoor only question is, whether their attorney in fact had 
brother, who is authority ‘to act for them in relation to the compromise, as he 


empowered to 


compound mat- assumed to do, touching this note. He was authorised by the 
cernin s - 
the qnocusslon, power of attorney to compound matters concerning the succes- 


has authority .: : ae : Phi 
eS compromise 810n of his brother, and under this impression we are of opinion 


Fie a co-heir that he had a right to transact for his constituents and make 
8 share, ° ° . . . 

assuming the the assumpsit which he did, especially when we take into 
payment on ihe view that the rights and claims of the plaintiff, as legatee of 


eirs, of a note }j : 
Sale by the co his brother Robert, were doubtful 


heir against the 


succession, after . : ; 
a my oe gral It is, therefore, ordered, adjudged and decreed, ‘that the 


prescription, judgment of the Court of Probates be affirmed, with costs. 


DIXON US. EMERSON. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE JUDGE or 
THE SECOND FRESIDING. 


The action to annul a mortgage made by a debtor, on the ground of fraud 
as relates to creditors, must be commenced within one year from the date 
of the judgment which the creditor seeking it, has obtained against the 
debtor. 
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Evidence will not be received to show that a previous mortgage on certain Easrsux Dist. 
property has been paid off, when there is no allegation in the petition of January, 1836. 


payment; nor to establish fraud against other creditors in executing the 
mortgage by the debtor, when the action to annul it is prescribed by the 
lapse. of one year. 

In an action to annul a conventional mortgage, as made in fraud of creditors, 
when the pleadings admit the existence of the act importing the mortgage, 
it is not necessary to offer it in evidence. The only question for the 
jury in such a case is, whether the mortgage. should be rescinded, or 
annulled as fraudulent. 


This case commenced by an injunction to stay an order of 
seizure and sale obtained by the defendant against the 
property of W. Aborn, in the parish of Iberville, on which the 
plaintiff in injunction claims to have a higher mortgage. 

The plaintiff obtained judgment against Aborn for one 
thousand five hundred and forty-seven dollars, which was- 
recorded in the parish judge’s office the 15th of October, 1834. 

In January, 1835, Thomas Emerson, by his agent, H. 
Emerson, obtained an order of seizure and sale against the 
property of Aborn, under a mortgage executed by the latter 


to T. Emerson, in 1832, for endorsements he had paid and . 


goods sold to a large amount. 

The plaintiff alleges this mortgage is fraudulent and 
collusive, and made at a time when the said Aborn was in 
insolvent circumstances, and incapable of making or mort- 
gaging his property to one creditor in preference to others. 
She prays for an injunction to stay the order of seizure, and 
that a curator ad hoc be appointed to defend the absentee in 
this case ; and further, that she be decreed to be paid out of 
the proceeds of the property seized, in preference to said 
Emerson, in virtue of her judicial mortgage, &c. 

Burk, appointed curator ad hoc to Emerson, excepted and 
moved to dismiss the suit on the ground that the action was 
prescribed by the lapse of one year, &c.; and that’ the 
plaintiff could not collaterally inquire into the validity of 
Emerson’s mortgage, &c. He also answered, pleaded a. 


general denial, and specially denied all the plaintiff’s 


’ allegations and rights set up in her petition. } 
14 
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Easrexn Distr. Upon these pleadings the parties went to trial. Inthe © 


January, 1856. eourse of the trial several bills of exceptions were taken tothe — 4 


nxoy decision of the judge presiding, and which are fully statedin 
xuensox, _ the opinion of the court. The cause was submitted toa jury, — 
. who returned a verdict for the defendant. From judgment 


rendered thereon, the plaintiff appealed. 


Labauve and Stacy, for the plaintiff and appellant. 


Burk, contra. 


Bullard, J., delivered the opinion of the court. , 
The plaintiff having a judicial mortgage on the propertyof - 
one Aborn, procured from the court of the first instance an 


order on the sheriff, to hold in his hands the proceeds of asale’ ) 


-about to be made by him in pursuance of an order of seizure 
and sale against the same property, at the suit of Emerson, 
under a conventional mortgage of prior date. She claimsto 
be paid out of the proceeds, in preference to the seizing 
creditor, on the allegations, Ist, That Aborn, the owner of 
the property, was in failing circumstances, at the time he 

ave the mortgage to the seizing creditor ; and 2d, That the © 

g gag' g 
mortgage was fraudulent, collusive and without consideration, 
and intended only to screen the papeany from the pursuits of 
his just creditors. 

A curator ad hoc appointed by the court to represent the 
absentee, Emerson, put in an answer denying the fraud 
and collusion, and alleging that the mortgage was fairly 

: given for valid considerations, He further pleaded prescrip- 
eee ‘© tion, and that proper parties had not been made, and denying 
made by a debt- the plaintiff’s right to inquire collaterally into the validity of 
or, onthe groun 
of fraud as re- the mortgage. The verdict and judgment were in favor of — 
lates tosreditors, the defendant and the plaintiff appealed. 
piece a Po am So far as the plaintiff seeks to annul the mortgage to the 
on ‘ 
the date of. the defendant on the ground of fraud, we are of opinion that the 
judgment, whitch plea. of prescription is sustained by the evidence on the | 
seeking it has record ; more than one year had elapsed after the rendition 
obtained against : ‘ le: 7 
the debtor. of the judgment in favor of the plaintiff before this proceeding 
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was instituted, during which time the mortgage existed and Exsreaw Dist! 
to have been duly recorded. La. Code, article 1989, January, 1836. 
It only remains to inquire whether the plaintiff has shown ~ gizon 
any privilege to be paid out of the proceeds in preference to 
the seizing creditor, according to article 401 of the Code of 
Practice. We think she has not. She has a judicial 


mortgage of a date subsequent to the conventional one under 


which the property was seized, and the conventional mortgage 


must first be satisfied. 

On the trial below, the plaintiff offered ‘a witness to prove Evidence will 
the admissions of Warren Aborn, the common debtor, that ee an 
the claim of Emerson had been long previously extinguished pseare Per 


and paid for more than one half, and also the declaration of property has 
en d t 


Aborn that the mortgage in favor of Emerson was entirely when there isno 
allegation in the 


“under his control. The evidence was rejected and a bill of petition of piy- 


ions taken. We are of opinion the court did not errin ment; nor to 
except P establish fread 


rejecting the evidence offered. The petition contains no against _ other 


allegation of payment, and so far as the admissions of Aborn adage eae 


would go to establish fraud, even if admissible, they could gage b Be 


~ not in this case avail the plaintiff, because her action was action to annul 


‘ . it is preseribed 
prescribed. by the lapse of 


There is a further bill of exceptions to the charge of the yea 
judge to the jury. It appears that during the trial neither 
party offered in evidence any act or copy of mortgages from 
Aborn to Emerson, nor any power of attorney from Emerson 
to.any person, but both parties expressly declared that they 


Mid not offer such acts in evidence; whereupon the court 
‘instructed the jury, that the plaintiff by-intervening in the 


suit of Emerson vs. Aborn, and opposing the claims of 
Emerson, had admitted the existence, formality and genuine- 
ness of the acts of mortgage, declared upon by Emerson 
against Aborn, and that it was not incumbent on Emerson 
to produce in evidence, and prove the genuineness, dates and 
legal effect of said acts, against the claims of the plaintiff, In an action to 
but“that the plaintiff was permitted to show only either the tional meraeek, 
insolvency of Aborn at the time the mortgage was given, or a antaae 


that it was in fraud of the rights of other creditors. when ‘the plead- 
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ings admit the 
existence of the 
importing 
the mortgage, it 
is not necessai 
to offer it in evi- 
dence. The on- 
ly question for 
e jury in such 
a case is, whe- 
_ther the mort- 
gage should be 
rescinded, or an- 
nulled as fraudd- 
lent. 


CASES IN THE SUPREME COURT 


The court, in this view of the case, did not, in-our opinion; 
err. The pleadings admit the existence of an act purporti; 
to be a special conventional mortgage, in favor of Emerso 
on which an order of seizure and sale had already issued by 


the same court. The only question submitted to thejury, 


was the validity of that act in relation to the plaintiff 
was surely not the duty of the defendant to give in evidence 
an act whose existence forms the basis of all the proceedi 

in the case, and the court very correctly told the jury thatthe 
only inquiry was, whether that act of mortgage ought tobe 
rescinded as fraudulent. di 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs, 


MORTIMER VS. TRAPPAN’S ESTATE. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF 
NEW-ORLEANS,. 


Compensation or payment must be pleaded, to authorise the defendant'to 
offer evidence showing the plaintiff had received various sums of money, 
to a greater amount than he claims in his demand. 

Under the plea of the general issue, evidence of payment will not be 
received. 

The plea of payment is a peremptory exception, going to extinguish the 
action, and which the Code of Practice requires to be pleaded. 


This is an action on an account, stated by the plaintiff, 
against the estate of the late J. J. Trappan, in which he 





Norr.—In the case of Fram vs. Allen, 5 Martin, 381, the plaintiff claimeda 
balance of account. Defendant pleaded the general issue, and offered evidence 
to show that the plaintiff omitted in the account, sundry credits in favor of the 
former, which evidence the court a gua rejected. Held, that it was admi 
because, instead of demanding the price of the —_ furnished, the plai 
opposes the defendant’s claim to his, to compare and establish a balance between 
the two; in such a case both accounts are put at issue, and any evidence tending 
to support or contradict the correctness of either, ought to be admitted. 
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claims a balance of five hundred and two dollars, as due to Easrsny) Disr, - 
him, after allowing credit for cash paid him at various times, Jamary, 4856. 
He alleges the executor refused to allow his account, where- wonrnins 


~ fore; he prays judgment, &c. 


The executor pleaded ‘the general issue. The plaintiff 
made proof of his demand. 

In the course of the trial, the defendant offered written 
evidence to show that the plaintiff had received at various 
times, sums of money to a greater amount than he has given 
credit for in his account annexed to his petition. The court 
refused the evidence, on the ground that it was inconsistent 
with the plea of the general issue ; that. payment or compen- 
sation are pleas inconsistent with the plea of the general 
issue, and that as the defendant did not avail himself of the 
right of withdrawing the plea of the general issue and to 
plead specially, either compensation or payment, the proof of 
either was inadmissible. A bill of exceptions was taken by 
the defendant’s counsel to the opinion of the. court. 

The court, after hearing the evidence and scrutinizing the 
account, rendered judgment in favor of the plaintiff for three 
hundred and ninety-five dollars and fifty cents. The 
defendant appealed. 


L. Janin, for the plaintiff. 


1. An examination of the bill of exceptions will show that ° 


this claim is unfounded. It states that the defendant wanted 


_ to prove that the plaintiff had received more than he had 


allowed in his account. The court refused to admit the 
testimony, “because the defendant had pleaded the general 
issue, and ought to have pleaded compensation and payment, 
and refused to plead them now, and withdraw the general 
denial.” 

2. The defendant, therefore, attempted to prove payment 
or-compensation. These are peremptory exceptions, which 


a 
ESTATE. 






the Code of Practice requires to be pleaded specially. Code ° 


of Practice, 345-6. 6 Louisiana Reports, 457. 
3. The case of Fram vs. Allen, 3 Martin’s Reports, 381, 
cited by the appellant, was decided before. the Code of 
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- Eastern Drsr. ‘Practice, when the privilege granted by article $46 of that 
* Aamtary, 1088. 1836. code, of pleading peremptory exception at any stage of the 


MORTIMER 
v8. 
TRAPPAN’S 
ESTATE, 


action, did not exist. Under this code there exists, the 
no longer any reason for permitting the defendant to: prove 
payment, without pleading it expressly. He might pleadit 
at the trial, and if he refuses to do so, it is difficult to find ainy ‘a 
reason for it, except a wish to surprise his adversary. [t 
appears from the bill of exceptions, that it was suggested 
the defendant to plead payment or compensation at thé 
moment of the trial, that this plea would have been — 
and that he refused to make it. . 
4, The plaintiff had certainly a right to be ve acquainted 
with the payments it was inténded to prove, in order'to 
procure evidence, either that they had not at all, or that they 
had been made to him on a different account, and to demand 
time, if necessary, to obtain this evidence. The latter 
privilege would be granted by the Supreme Court, article 
902, and could not be justly refused by the inferior court. 


Buchanan, for the defendant, contended, the judge’ a quo, 


erred in rejecting his evidence, as shown by the bill of 
exceptions, in deciding that it could only be received under a 
special plea of payment or compensation. This court has 
decided differently. See case of Fram vs. Allen, 3 Martin, 381. 

2. In that case, as in this, the plaintiff submitted to the 
consideration of the court, not his claim against the defendant ~ 
alone, but the credits or offsets to which the defendant was 
entitled. In the very words of the court, he established a 
balance, and it was competent to the defendant under the 
general issue, to show that such balance was erroneous. 

8. The decision in the case of Gleises vs. Faurie, is opposed 
to me, but an inspection of that case will show its difference 
from the present one. There a demand was made for rent, 
without any credits given. The answer was the general 
issue, and a small offset. On the trial, plaintiff attempted to 
show that the sum claimed had been paid, an attempt 
manifestly at variance with the pleadings. But here, a clerk 
sues for wages, and credits with so much received at sundry 
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1 |. times: the defendant denies the correctness of the account, Basten Dist? 
é and on trial, attempts to show that the credit given is too January, 1836. 
\ small ; that plaintiff has received more cash than is allowed ~ yonrmen 
«. 
t 





in his account. This testimony was properly admissible, || ™ .., 
because the general denial, was a denial of the credit as well —xsrars. 
as the debit side of the account. 
. 4, The authority of the case of Fram vs. Allen, isimpugned © 
. onthe ground of its having been made before the Code. of 
Practice. This work has, however, made no change in the 
point of pleading in question. The court say, in that opinion, 
that payment or compensation must be pleaded specially, but 
go on to inquire, whether this is a case where compensation 
need be pleaded at all, and decide in the negative. 
5. The liberty was offered me, says my adversary, to plead 
compensation on the trial. This was not a favor, but a right. 
Code of Practice, 367. But I could not consent to avail 
myself of it, for compensation would have admitted the 
principal demand. Plaintiff claims wages at the rate of sixty 
dollars per month. The defendant’s witness, Ralph Jacobs, -J 
proves positively that plaintiff was to have but forty dollars 
per month. 





Bullard, J., delivered the opinion of the court. 


The plaintiff sues for the amount of a promissory note‘and 
a balance due him for wages, as clerk, by the defendant’s 
testator, as shown by the note and account annexed to the 
petition. The defendant having answered by a general 
denial, offered in the progress of the trial to show by written Compensation 


or payment must 


evidence, that the plaintiff had received various sums.of money be pleaded, to 
authorise the de- 
to a greater amount than was admitted in his account. The fendant to offer 


i } evidence show- 
evidence was rejectedson the ground that. payment or $ ing the plaindff 


compensation ought to have been pleaded. A bill of had sunebeetiee 
exceptions was taken, from which it further appears that the ngs a 


defendant declined an offer to permit him to amend his So ce 
answer, and add a plea of payment or compensation. We in his demand. 


think the court did not err. In the case of Gleises vs. Faurie of the. —— 


- etal,, we held that payment must be pleaded. 6 Louisiana i 7 a 
Reporis, 455. The plaintiff who had admitted credits in his ont ucoseik 
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Eastern Dist. account to the amount of four hundred and twelve dollarsiand 


January, 1856. eighty cents, without specifying particular sums or timesof 


yorsrs, aenr, SUCh- payments, might not have it in his power to show 
i instanter that the payments offered to be shown were, jn 
sewett. ‘fact, already credited: parties are to be protected against 
The plea of surprise. The case of Fram vs. Allen, relied on by the 
perenne ex. @ppellant, was somewhat different from this, and decided . 
ception, go ing before me promulgation of the Code of Practice. 3 Martin, $81, 


to extingui 
the action, and 
a Ponies we. It is, therefore, ordered, adjudged and decreed, that the 


‘ Led ;” be judgment of the Court of Probates be affirmed, with costs, 


‘ VOISIN, AGENT, &C. v8. JEWELL. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF aetna 


In an action ona promissory note, payable at a particular place, it is alleged 
in the petition that the note was duly protested for non-payment, and 
the protest offered in evidence, shows that payment was demanded at the 
proper place, a recovery will be had without an allegation that payment 
was demanded at the place where the note was made payable. 

Objections to evidence should all be made at once, so as to give the opponent 
a fair opportunity to remove them or correct his mistakes. i 


This is an action by Voisin as agent of Didier Dreux, the 
endorsee and holder of a promissory note for two’ thousand 
five hundred and fifty dollars, exeeuted by the defendant, 
widow Jewell, and payable at the end of March, 1834, at the 
domicil of Dubertrand & Legendre, in New-Orleans. The 
petition alleges, that when the note became due it was'duly 
protested for non-payment, of which the maker was duly 
notified. 

The defendant admitted her signature, and averred she 
had settled and paid the amount of the note in question to - 
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plaintiff had notice ; and further, that he did not come — 
into the possession of the note. 

She prays that Dubertrand & Legendre be cine in 
warranty to defend, and that in case judgment is rendered 
against her, she may have the same judgment over against 
her warrantors, &c. Interrogatories as to the transfer of the 


note with a knowledge that it was paid were propounded to | 


the plaintiff. 

On the trial the plaintiff produced in evidence the protest 
of the note, in which it appeared it had been regularly 
transferred by endorsement to the plaintiff, before maturity, 


and that payment was demanded at the domicil of Dubertrand , 


& Legendre in New-Orleans, when the note became due, 


and where it was made payable, and it was protested for 


non-payment. 
The answers of the plaintiff to defendant’s interrogatories 
were also in evidence under objections raised by the defend- 
ant’s counsel, which are not material in a statement of 
the case. 
The plaintiff had judgment for the amount of the note sued 
on. The defendant appealed. 


Cooley and Hoa, for the plaintiff. 


A. N’.. Ogden, contra. 


Mathews, J., delivered the opinion of the court. 


This is a suit by the endorsee of a negotiable note 
against the maker, a resident of the parish of Pointe 
Coupée. It was made payable at a particular place i in New- 
Orleans, but was not paid at maturity. After various delays, 
judgment was rendered in favor of the plaintiff by the court 
below, from which the defendant appealed. 


We find in the answer several exceptions, pleaded by the . 


defendant to the imperfect manner in which the plaintiff’s 
15 


Dubertrand & Legendre, the original payees, who were to Easrenw: Disr. 
have given it up; that it was transferred by endorsement January, 1836. 
after it became due, of which payment and settlement the vorsim, acer, 
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Eastunx Disr. case is set forth in the petition. These were overruled, and 
January, 1856. she was finally compelled to answer on the merits.’ One of 
SSS i = rae ‘ ” Z 
vorsrx, acent, the objections to the petition is, that it contains no direct 
= allegation that payment of the note was demanded at the © 
sewEtt. place where it was made payable. In this respect the 
In an soon oy Petition is somewhat informal, but as it contains an allegation — 


not, payable at that the note was duly protested for non-payment, and the 
place, ay red protest offered in evidence shows that payment was demanded 
tion in the peti- at the proper place ; this exception ought not to be allowed — 
note was auly to prejudice the plaintiff’s claim. 


ins ate vent,” On the trial of the cause, objections were made to the 


and the protest introduction of certain answers of the real plaintiff (who 
offered in evi- 


dence showsthat resides in France) to interrogatories propounded by the 
runded. at the defendant. These were overruled by the court as being 


roper place, a 
a eeeemt wiil’b, made too late, this evidence having been previously opposed 


pS mcgger on on other grounds than those urged in the last instance. It 
payment was de- es sa an a great tendency to delay and obstruct 
fines whare the justice, if parties should be permitted to 
a made divide their objections to evidence into infinistesimal parts 

Objections to and use them successively at different times. All ought to 


<p gee agg be made at once, so as to give the opponent a fair opportunity 
e made at Be 

once, so as to toremove them or correct his mistakes. The record exhibits 
oe ale: much confusion in the manner in which this suit was con- ° 


ron gee Sena re- ducted in the court below, and great ingenuity in the defence, 

correct his mis- aided by powerful affidavits of the defendant. But we 

—. believe that the judge did not finally err in the opinions 
expressed on interlocutory matters. 

The judgment of the court below as rendered on the 


testimony received, is clearly correct. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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MAHER ET AL. v8. OVERTON. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


In an action by the acceptors of a bill against the drawer, who directed it to . 


be charged to account of the steamer Walter Scott: Held, that the 
agency of the drawer is apparent on the face of the bill, by directing it to 
be charged to account of the steam-boat, which negatives the idea that 
he was to be personally bound. 


This is an action by the acceptors against the drawer of 
_ the following bill : 
“ $600. New-Orleans, August 18th, 1834. 


“Four months after date, please pay to Messrs. J. C. 
Garthwaite & Co., or order, the sum of six hundred dollars, 
value received, and charge the same to account of steamer 
Walter Scott. 

“ Oblige yours, 
“J, P. Overton.” 
“To Messrs. M. & P. Maher, Merchants, New-Orleans.” 

(Written on the face) “ Accepted, M. & P. Maher.” 

(Endorsed on the back) “J. C. Garthwaite & Co.” 

“ Office of the Bank of the United States. 

“Received payment on the 24th December, 1834. 

P. Martin, Note Clerk.” 


The plaintiffs allege that when this bill was accepted and’ 


paid by them, they had no funds of the drawer or of the 
steamer Walter Scott in their hands. They,further allege, 
that the defendant is part owner of the steamer Walter Scott, 


and they pray that his interest therein be attached, and that, 


they have judgment for the amount of their claim and 
interest. 

The attorney appointed to defend the absent defendant i in 
this cage, pleaded a general denial. 
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January, 1836. 
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v8. _ 7 
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Easrsnn Distr. Upon these pleadings, the parties went to trial before the. 
January, 1836. court. The judge who tried the case, was of opinion the 
Ae BE At. plaintiffs had.shown no cause of action against the defendant, 
ovyznvox, Judgment was, therefore, rendered i in his favor, from which 
the plaintiffs took an appeal. 





Reynolds, for the plaintiffs. 

1. The defendant is liable, personally, because the draft or 
bill sued on, is signed by him in his individual capacity, and 
not as agent of the steamer Walter Scott, or of any other 
person. A power to draw as agent, must be express and go 
stated. Where an agent contracts in his own name, he adds 
his personal responsibility to that of his’ principal, even ifhe | 
is empowered to act or draw bills. Collier on Partnership, 652. 
4 Louisiana Reports, 64. Louisiana Code, 2966. Chitty on 
Bills, (small edition) 35-6. 

2. The direction on the face of the draft to the acceptors, 
to charge the same to account of steamer Walter Scott, isnot 
sufficient to shift the responsibility from the defendant, and 
require the plaintiffs to look to the steam-boat. Nor can 
it induce the court to raise the legal presumption that he 
acted as agent of the boat, so as to render its owners liable. 
The provision of the Code is express on this subject. Lowen 
Code, 2966. 

The obligation sued on, is in the nature of a bill of 
exchange; is signed by the drawer in his own name and 
capacity, alone. He thereby became personally and absolutely 

‘ bound. The commercial law requires an agent drawing 
bills, to write the name of his principal, or state expressly in 
writing, that he draws as agent, &c., and is not to be liable 
personally ; and if a person draws in his own name, without: 
stating that he acts as agent, he will be personally liable, 
unless in ‘case of an agent contracting for government. 
Chitty on Bills, edition 1826, page 27, and note 36, there cited. 

11 Mass. Reports, 54. 


P. F. Smith, for the defendant. 
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4. Itis evident on the face of the draft, that the defendant Esstzun Disr. 
drew it as agent of the steam-boat; he can ‘only be ae 
made liable by showing he was without or exceeded his ianen x at. 
authority in drawing it. Louisiana Code, 2982. . — ovenre 
2. The plaintiffs alone knew when the draft was presented, 
whether they had funds of the steamer Walter Scott in their 
hands or not. Their acceptance and payment of it raises the 
legal presumption that they had funds, which throws the 
burden of proof on them that they had no funds of the 
steam-boat. 
$. The defendant cannot be made liable now as drawer on 
a bill whicly has been paid, or which has been ‘specially for 
his honor. He can only be liable as for money advanced for 
his use, and the plaintiffs must show that it was. 
4, There is no proof of want of funds of Overton in the 
hands of the plaintiffs. It is a legal presumption that the 
drawer has funds in the hands of the drawee and acceptor. 
The principles involved in this case are precisely the same 
as those decided in the case of Clegg et al. vs. Alexander, 
6 Louisiana Reports, 336. 


Sterrett, for plaintiffs, argued in reply. 


_ Martin, J., delivered the opinion of the court. 


This is an an action by the acceptors against the drawer of 
a bill of exchange for the sum of six hundred dollars. 

The plaintiffs having accepted the bill,‘and paid it at 
maturity to the holders, without any funds of the drawer 
being in their hands, instituted suit against the latter to 
recover the money advanced on his bill. The defendant 
resisted the demand on the ground that he drew as agent of 
the owners of the steamer Walter Scott, and was not, there- 


fore, personally bound. Judgment was rendered in his favor, hy the Sean 
from which the plaintiffs appealed. of 2 bill against 
J, . : the drawer, who. 4 

Many authorities have been cited and read to the court to direeted it to be 

show, that as the defendant did not annex the word agent to pani pr Pea 


hi ‘ bara . : is mer W. Scott: 
ls name in signing the bill, that he thereby added his Weld, tan the 


personal responsibility (o that of his employers. agency of the 
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Eastern Dist. [t does not appear to this court, that. the judge who tried 
January, 1836. the case in the first instance, erred in the judgment he 
murax rendered. We are of opinion, that the agency of the drawer 

crnsox erat. i8 apparent on the face of the bill. This clearly results from 
drawer is appa- the tenor of it, in which the plaintiffs are directed to charg 
of the bill, ‘by the same to the account of the steamer Walter Scott, an 
eager it to which excludes or negatives the idea of a personal charge to 
account of the drawer. a, 
the steam-boat, : # 
which negatives 


the idea, ho It is, therefore, ordered, siieteed and decreed, that the. 


was to be 


sonally bound. judgment of the Parish Court be affirmed, with costs. 
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M‘MILLAN US. GIBSON ET AL. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


When all the documents mentioned in the certificate of the clerk to the 
record, are not produced in the Supreme Court, the appeal will be 
dismissed. 

This case comes up on a motion to dismiss the appeal, for 
want of several documents to complete the record. 

The clerk certifies at the foot of the record, that it 
“contains all the testimony (except the documents which 
will be produced in the originals before the Supreme Court) 
adduced in the cause, and a full and complete transorigoat 
the record of the case, wherein, &c.” 

When the cause came on for trial, the documents mentioned 

, in the certificate to be produced in the originals, were not 
filed. 


Roselius, for the plaintiff and appellee, moved to dismiss 
the appeal, because the record was not complete, and the 
matter involved in the controversy, is now res judicata. 





] 
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Sterrett, for the appellant, contra. # vibe 
Martin, J., delivered the opinion of the court. —— 


In this case, the record and evidence of the proceedings saxon st at. 
and trial in the inferior court, is so.imperfect and defective, 
as to preclude an examination on the merits. dectans cal 
_ The clerk’s certificate attests, that the record contains all jencdinthe eer. 

the evidence on which the case was tried, except some. clerk to the re 
documents, the originals of which were to be produced in it to Me the 
the Supreme Court. The appellant has not brought up, or at ae sa 
produced any in this court, consequently we are unable to be dismissed. 
act on the case. ‘ 


The appeal must, therefore, be dismissed, at the costs of 
the appellant. . 
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BAUMGARD US. MAYOR ET AL. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


Where property is seized for a Violation of a city ordinance, although the 
seizure is lawful in its commencement, yet if the city authorities fail_to 
pursue the requisites of the law, in advertising and disposing of it, the 
acts of the officer making the seizure will be considered as a trespass, 
ab initio, for which his constituents are responsible. 


In this case the plaintiff claims an omnibus and pairof __ 
horses, which he alleges have been illegally and forcibly f 
taken from his possession, by the agent of the corporation of 
New-Orleans, and by them illegally detained. He claims 
one thousand dollars in damages, for the property seized and 
the loss sustained thereby, or the return of the carriage and 


When all the 
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horses, and one hundred dollars in damages for their illegal 

seizure and detention. 
The corporation, by its attorney, pleaded a general 

and averred, that if the carriage and horses had been arrested 

as alleged, it was for lawful cause, and not illegal, as i 

by the plaintiff. : : 
Upon this issue the parties went to trial. mae 
The evidence showed, that the plaintiff's omnibus iy 

horses were arrested by the commissioner appointed by the 


corporation to inspect carriages, drays, &c., as running in’ - 


contravention of a city ordinance, approved December Ist, 
1828, the first and second articles of which require every 
person running a coach, &c., within the limits of the city, to 


take out a license; the third article prescribes a penalty of — 


ten dollars foreach contravention of the first article, by running 
without a license; the fourth article says: “The mayor 
shall cause to be stopped and carried before a competent 
tribunal every carriage found running without a license, or 
without numbers ; the magistrates are to detain said carriages 
and horses drawing the same, and send them to a place of 
deposit, designated by the mayor, there to remain fifteen days 
subject to the claim of their proprietors, causing in the mean 
time full notice to be given thereof in the newspapers. If 
not reclaimed at the end of fifteen days, the magistrates are 
duly authorised to cause the objects seized to be sold conform- 
ably to law, and the proceeds applied to the payment of 
all fines, penalties and costs incurred ; the surplus, if any, to 
be returned to the owners,” &c. 

The 6th article of this ordinance requires “all carriages 
designated in the first article, to be numbered with figures on 
a tin plate,” &c. See City Laws, page 71. 

It appeared the plaintiff had failed to take out a license and 
number his carriage as required. 

The driver of the carriage deposed that it was seized, 


together with the horses, on the 2d of February, 1835, while 
standing in Canal-street, by a commissioner of the city police 


and carried to the City Hall. He estimates the carriage to be 
worth six hundred dollars and the horses one hundred dollars. 
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carriage, as required by the city ordinance. The horses were 
tendered to the driver after taking the carriage to the mayor’s 
office, but he refused to receive them. The carriage was 
then sent toa place of deposit, and the horses to a live 

The seizuré took place on the 2d of February, and on the 
5th the plaintiff commenced this suit by filing his petition. 
There were no steps taken to advertise and sell the property 
seized. No proof of any demand having been made on any 
of the agents of the corporation for the carriage and horses 
before suit was instituted. An agent of the plaintiff after- 
wards demanded the horses from the livery stable keeper, but 
was informed he must pay the expenses first. 

The parish judge considered the seizure as having been 
lawfully made in the first instance, and no proof being made 
of any demand and offer to pay the penalty and costs incurred, 
judgment was rendered in favor of the defendants. The 


plaintiff appealed. 


' M‘Millen, for the plaintiff. 

We contend that there is error in the judgment of the 
Parish Court, because the ordinances of the City Council do 
not authorise the corporation. to take possession of plaintiff’s 
property except by the intervention of justice. See Digest of 
City Ordinances, page 71. - 

2. If the city ordinances contemplated such proceedings, 
they are illegal and unconstitutional. No person can be 


deprived of his property, except by due course of law. 


Amendments to Constitution of the United States, section 25. 

3. The corporation can in no instance, for a violation of its 
_ ordinances inflict a fine or penalty beyond one hundred 

dollars ; here they have taken property, inflicted fines, and 
caused damages to the amount of several thousand dollars. 
. 4, The person arresting, the horses and carriage, was 
neither a commissary, a member of the city guard or police 
officer. eon 

16 
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Lalande, the commissioner, deposed that he affested the Easrzax Drier, 
carriage and horses for want of a license, and number on the » 74”ary, 1886. 
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Eustis, for the corporation, contended, that the plaintif’s 7 


carriage was in flagrant violation of the city ordinances, be 
without a license and without a number. City Ordinance of 


1828, articles 1 and 6. Digest of Ordinances, pages 71 and 79, _ 
2. That therefore the arrest of the carriage and Doreen 


lawful under the ordinances. Jbid., article 4. 


3. That the defendants were not bound to institute anya 
proceedings in relation to the violation of the ordinance by - 
’ plaintiff. They could waive it or remit the fine. Digest ¢ 


City Ordinances, page 301. 

4. That the carriage and horses were taken to the 5 proper 
place. ‘That the police officers and city guards be autho. 
rised to arrest and keep in their custody alll carts, drays and 
other carriages not bearing an apparent number, as required by 
the ordinance relative thereto, and that said carts, drays* or 
other carriages shall be brought before the principal and there 


detained until their owners shall claim them.” Digest of Ordi- 


nances, page 301. See also, Ordinances cited, art. 4, page 73, 

5. The owner never having claimed them before the suit, 
there was no fault on the part of the defendants—their officer 
having taken the carriage before the principal, as is proved 
by the testimony of his own witnesses, and if the plaintiff 
chose to leave it there, itishis own act Volenti non fit injuria, 
_ 6. Every act proved to have been done by the agents of 


the defendants is in conformity with the ordinances of the 


city, the legality of which is indisputable under the law of 
the legislature of March 10th, 1834, section 3. See Laws of 
1834, page 137. 


Mathews, J., delivered the opinion of the court. 


This is an action in which the plaintiff seeks to recover 
from the corporation, a carriage called an omnibus, and a 
pair of horses, or their value, in consequence, as he alleges, 
of an illegal seizure and detention of this property, by an 
officer acting for the body politic. 

The answer to the complaint, contains a general denial 
and justification. Judgment was rendered for the defendants 
in the court below, and the plaintiff appealed. 
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The seizure was made under an ordinance of the city, Easreux Dist, 


relating to-all kinds of carriages used to carry passengers:or /4™a7y, 1896. | 


freight for hire, and was perhaps lawful in its commence- naUnAnA 
ment; but the steps taken in pursuance of the seizure, are y,yon gr at, 
alleged to have heen illegal and without authority, the effect 
of which has been arbitrarily to deprive the plaintiff of his 
property, without any legal or just cause. : 
The ordinance relied on, in justification of the proceeding 
adopted by the corporation, was passed on the 30th October, 
1824, and the property seized comes clearly within the 
view of the first article. The fourth article directs expli- 
citly the disposition which must be made of property seized 


“and stopped under its autlfority. It is made the duty of the 


officer seizing, to carry the things seized before a competent 
tribunal, to be sent to a place of deposit designated by the 
mayor; notice is required to be given of these proceedings, and 
if no claim be’ put in on the part of the proprietor within 
fifteen days, the magistrate is authorised to cause the objects 


' thus arrested to be-sold, and appropriate the proceeds to the 


payment of any fine which may be imposed, free of license 


‘ and taxes, and if there be any surplus it is to be placed in the 


treasury of the city, subject to the order of the proprietor. It 
does not appear that any of these measures were pursued in 
the present instance, and as the provisions of the ordinance 


are restrictive of the free use of property by owners, to justify Where proper 
such a short handed mode of redressing the violation of the ty jis coheed Sep 


law, all the means calculated to relieve a proprietor ought to * city orinane - 


be shown to have been fully complied with. It is, however, alt — ao 
urged in argument as an excuse for not having acted strictly ite commnauees 
in conformity with the requisites of the ordinance, that the Git,” Moe 
plaintiff was so prompt in endeavoring to recover his property peed ape 


by immediately commencing suit, that the defendants had law in adverti- 
sing and dispo- 


‘not time to pursue the regular course pointed out to them. ging ofit, the acts 


We are unable to assent to the force of this argument, 1 Prog ss 


because the law made it the duty of the officer who seized to zure will be con- 
sidered as a tres- 


carry the property directly before a competent tribunal ; and pass aé initio, for 


besides it would have been very easy for the dniiailentn in Py 


_ answer to the, plaintiff’s action to have insisted on proper sponsible. 


’ 
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Eadéterx Dist. redress for the violation of the ordinance, as a condition on 
January 1836. which the property would be restored to the owner: Having 


failed in the performance of all these things, the act of their 
officer may well be considered as a trespass ab initio, ~ which 


_ his constituents are responsible. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be avoided, reversed and 
annulled. And it is further ordered, adjudged and decreed, 
that the defendants and appellees do deliver to the plaintiff 
and appellant the carriage and horses which were seized and 
arrested by their officer; or in default thereof that they pay to 
him the sum of eight hundred dollars ; and it is moreover 
ordered, that this*cause be remanded to the court below to 
cause the damage which the plaintiff has suffered, (if any he 
has suffered by the misconduct of the defendants) to be 
assessed, they to pay the costs in both courts which have 
already accrued. 


- 


BLOODGOOD ET AL. VS. HAWTHORN. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The plea of the general issue, which puts at issue all the facts, on the proof 
of which rests the plaintiffs right to recover, is not waived by a subsequent 
plea, which sets up the defendant’s agency, as a defence against the 
action. The two pleas are not inconsistent. 


A person having a right to draw a bill of exchange, in consequence of 
engagements between him and the drawee, or in consequence of consign- 
ments made to the drawee, or from any other cause, ought to be consi- 
dered as drawing upon funds in the hands of the drawee, and not as 
coming within the exception, that the drawer without funds in the hands 
of the drawee, is not entitled to notice of non-acceptance and dishonor of 
his bill. Sl 

The drawer of a bill when sued by the holder, is entitled to notice of its 

non-acceptance and dishonor; or by averments in the pleadings and 
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notice at the trial, of the intention of his adversary to hold him liableyon Ejgreux. Dube. 
. the ground that he drew without authority, and without funds in the ia Aas 


hands of the drawee, notwithstanding the want of notice. 


' This is an action on a bill of exchange. The plaintifis 
are the endorsers and holders of a bill. for two thousand 
dollars, drawn by the defendant in Mobile, on one George 
Chanee, in New-York, in favor of J. Stocking, jr., and by 
him endorsed in blank, payable seven months after date of 
the 16th October, 1829. 

The plaintiffs allege, that demand both for acceptance and 
payment, was duly made on the drawee, who refused to 
accept and pay the same, of which due notice was given to 
the defendant ; that he is liable to pay the amount of the 
bill, with damages, interest and costs, for which they pray 
judgment. 

In a supplemental petition, the plaintiffs allege the loss of 
the protest accompanying the bill, and that the notary has 
removéd, so as to put it out of their power to procure evidence 
of the protest. They propound an interrogatory to the 
defendant, to say if he had not received the letter of the 
notary, advising of the protest for non-acceptance of his bill. 

The defendant pleaded a general denial, and averred that 
he drew the bill sued on, as agent of a salt company, which 
fact of his agency, he avers, was notorious, and well known 
to the plaintiffs before they took the bill. 

Upon these pleadings, the district judge was of opinion, the 
evidence adduced, established the plaintiffs’ claim to the 
amount demanded in the petition. Judgment was rendered 
accordingly. The defendant appealed. 


Peirce, for the plaintiff. 


Gray, for the appellant, contended, 

1. Notice of non-acceptance must be giver to the drawer 
of a bill, or he is discharged from all liability. Chitty on 
Bills, and cases there cited. 

2. Notice was alleged, and must be proved if denied, ‘or 

else the plaintiff’s case is not made out. In this case there is 
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Efsreun Disr. nO proof.of notice. 9 Martin, 468. 4 Ibid., N. S., 516, a 
January, 1836! 9 Martin, 585. 10 Ibid., 707. 7 Ibid., 562. 
_ 8. There is no law requiring a special plea of want of 


notice before plaintiff can be called upon to prove it. It ig 
averred in the petition as among the conditions which 


executed give the right of action, and it must.be proved unlegs 


admitted in the answer. 

4. The plea of the general denial puts all matters at issue 
avetred in the petition, unless in those cases where the matter, 
if pleaded, would constitute a dilatory exception. Ourig 
Philip. Citaccu, Nos. 2 and 3. 2 Martin, N. S.; 389. § 
Louisiana Reports, 405, or in others where positive legislation 
has interfered and required it as in the cases of promissory 
notes where the signature is tobe proved. 8 Martin, N. 8. 
300. 1 Louisiana Reports, 488, &c. 


5. All. the above are instances (together with those in 


cases of an amicable demand) which come under the denomi- 
nation of exceptions, either dilatory, declinatory or peremptory, 
When an answer is made to the merits, it is sufficient to deny 
generally. Code of Practice, 323, 331, 27. The answer of 
the want of notice would not make an exception dilatory, 
declinatory or peremptory ; it will be tried upon the merits, 
and therefore cannot require a special plea, according to our 
system of pleading. 

6. The fact of a special plea being made in the answer, 
does not affect the denial made by the general issue. 3 
Martin, N. S., 223. 

7. The Supreme Court will not regard the judgment of 
the court @ quo, as to the facts, where the evidence is wholly 
documentary. 8 Martin, N. S., 689. 


Bullard, J., delivered the opinion of the court. 


This is an action by the endorsee of a bill of exchange 
against the drawer. The plaintiffs allege that the bill was 
presented both for acceptance and payment, and on non- 
acceptance, was duly protested, and due notice of its dishonor 
given to the defendant. 
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he defendant, in his answer, denied all the allegations Eastern Drsr. 
, in os petition, except such as were specially ‘admitted, and January, 1836. 
he goes on to admit that he drew the bill, but avers that he  sissssebe 
drew it as agent of the Alabama Salt Manufacturing “) 4» 
Company, and that his agency was notorious both in New- awruoan. 
York and Mobile, and was well known both to the payeeand - 


to the present holders, then resident at Mobile where the bill 
was drawn. : 
The defence on the ground of agency has been abandoned 
in the argument, the defendant having failed to show that 
the plaintiffs took the bill with a knowledge that it was 
drawn by him in that capacity, although it appears to have 
been known by the original payee, and he relies on the 
general denial and the absence of all proof of notice to him of 
the non-acceptance or non-payment as alleged in the petition. 
It is sufficiently shown that the bill was presented and, 
duly protested, but there is no evidence that notice was given 


to the drawer. Without such evidence the plaintiffs are not The plea of the 
; . 4 ne issue. 
entitled to recover, unless they bring their case within the Siren puts at 


i ini issue all the facts 
exceptions to a general rule of law. We are of opinion that ise! ara 


. the general denial, which clearly puts at issue all the facts, bar ager 
on the proof of which rests the right of the plaintiffs. to to reedver, isnot 


4 . . . ed b 
recover, is not waived by the subsequent part of the same peor ee 


. >) . 
answer, which sets up the defendant’s agency as a defence which ests 4 
against the action. The two pleas are not inconsistent with agency as‘ de- 


each other. 3 Martin, N. S., 270. pert. the 


But it is contended by the appellees, that the record ples —- in- 


exhibits sufficient evidence that the drawer had no funds in ea 
the hands of the drawee, and that they are in such case ing 4 right to 
excused from giving notice. Most of the leading cases in the prea a - < 
books in which this matter of exception to the general rule consequence of 


: rare engagements be- 
has been considered and adjudicated upon, underwent a tween him and 


. . : d 
searching review by the Supreme Court of the United States, ay conse — 


in the case of French vs. The Bank of Columbia. Chief of a 


. Justice Marshall, in delivering the opinion of the court in that drawee, or from ’ 


case, says, “It would seem to be the fair construction of these 07,1 iet, causes 


, te rab py sn 
cases, that a person having a right to draw in consequence of Re pes pone 
engagements between himself and the drawee, or in conse- in the hands of 
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Easrenw Dist. quence of consignments made to the drawee or from any 
January, 1836. other cause, ought to be considered as drawing upon fundsin - 
——— the hands of the drawee, and therefore as not coming within 
be ak the exceptions to the general rule.” 4 Cranch, 156... 
HAWTHORN. According to this opinion, which we consider as: of the 
the drawee, and highest authority, it is rather too vague to say that the holder 


not as coming | “ a 

within pal ex- is not bound to give notice to the drawer merely for want 
? t ‘ * a . 

Srewer’ without of actual funds, when he might have it in his power to show. 

— in the that in consequence of previous arrangements he was autho. 


drawee, is not rised to draw. The judges of England are constantly 
entitled tonotice - x . ' ° 
of ‘non-accep- expressing their regret that such an exception was ever 


tanee:snd dish tolerated, and their determination not to extend it any. 
further, and lord Kenyon stated as the reason for the 

the exception, “because the drawer must know that he had 

no right to draw on the drawee.” The evidence on this 

point came out incidentally, and the defendant had: no 

opportunity to show all the circumstances under which he 

drew, and whether even without actual funds he had not an 

interest in being notified of the dishonor of his bill, more 

especially as he drew with directions to charge “as advised.” 

The drawer of Not only is the evidence indirect and incidental, but the 
Syke bolder is plaintiffs go counter to their own averment, that due notice 
entitledtonotice was given, and although we are not prepared to say that 


of its non-accep- 


tance and disho- direct evidence of a want of authority to draw, and want of 
nor, or by aver- a ae . . . 
ments in the funds, would be inadmissible under the pleadings in this case, 


pleadings | an yet we are of opinion that the defendant is entitled to some 


al, of the inteo- notice before or on trial of the intention of his adversary to 
tion of his adver- . 3 . 
to hold him hold him liable on that ground, notwithstanding the wantof 


a ~ that roe notice. Without such notice he cannot shape his defence to 
Secreta meet an unexpected attack. It is possible the defendant 
out funds in the may have shown that he was not without authority to draw 
y ceredllllnned at all, and therefore, according to the dictum of lord Kenyon 
standing icc’ Was entitled'to notice. It is shown that the draft was given ” 
to discharge a debt by the Salt Manufacturing Company, and 
that the defendant read to the original payee part of:a. 
letter authorising him to draw. Although this fact has no 
bearing upon the case, as between the present holder without 


notice of the capacity in which the bill was drawn, yet it 
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might tend to show that the defendant had an interest in Essrenw Dier. 
being notified of the dishonor of his bill. January, 1836. 
' Upon the whole, we do not consider the evidence sufficiently wIELtaM 
full and explicit to take the case out of the general rule, and uytian oF iat: 
to authorise us to class it under the exception. 

It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be reversed, and ours is in 
favor of the defendant as in the case of a non-suit, with costs 
in both courts. 


WILLIAMS U8. MILLER ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where the buyer is deceived by the representations of the seller, in the 
quality of the article sold, and the defects are not such as might be 
discovered on simple inspection, but if known, it must be supposed the 
‘buyer would, not have purchased, it is sufficient cause to rescind the sale 
and recover back the price. 





This is an action on a contract to deliver a quantity of 
cypress timber, at the saw-mill of the defendants, on certain 
stipulations and conditions. The plaintiffalleges he delivered 
fifty trees, containing two hundred and sixty-five cypress logs 
of ten feet each, and was proceeding to deliver the remainder 
of one hundred trees, when he was forbidden by the 
defendants. That the logs delivered, amounted to four 
hundred and thirty dollars, according to his agreement, of 
which the. defendant paid him one hundred dollars. He 
prays judgment for the balance. 

, The defendants admitted an agreement with the plaintiff 
to deliver the same logs mentioned, at a stipulated price, and 


17 
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Easrenn Dist. that the plaintiff warranted them to be sound and merchanta- 
January, 1836. ble; that after receiving a few logs and commenced 





wouums them, it was discovered they were so unsound and in such a 


unin srar, State of decay, as to be entirely unfit for use; that they 


had paid one hundred dollars on account of said contract, 
and sustained damages to the amount, of three hundred 


dollars by reason of the deception and fraud practised upon 
them, in all four hundred dollars, for which they pray 


judgment in reconvention. 

The facts and the evidence of the case, are stated in the 
following extract fromthe opinion of the district judge who 
tried the cause in the first instance. ) 

“The plaintiff sold the defendants, owners of a saw-mill, 
a raft of timber ; a special contract as to price is proved, viz, 
it was to be one dollar and seventy-five cents per log, if not 
more than one-third of the timber was pecky, and if more 
than one-third was pecky, the price was to be one dollar and 
sixty-two and a half cents per log. The contract was made 
by one Green, an agent of defendants, employed for that 
express purpose. , 

Green stated that he did not examine the timber; an 
examination would require him to plunge his arm in the 
water, and his arm was broken out in sores; he testifies that 
plaintiff represented the raft as first rate timber. 


The timber was carried down to defendant’s mill, and there . 


made fast, and plaintiff received one hundred dollars on his 
contract. Four logs were sawed up the next day, and found 
so pecky, as in the language of witness, to be like honey 
comb, useless as mill timber. Plaintiff was notified to remove 
it, which he did not do; the raft was suffered to break loose, 
and. was carried away by a storm. 

I assume that the evidence establishes, 

1. That plaintiff knew the defective quality of the timber, 

2. That it is usual and customary, in buying timber, to 
examine its quality and condition, by plunging the arm into 
the water, and feeling at the two ends of the trees, and that 
by this examination, it can be perfectly well ascertained what 
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the quality and condition of the timber is, whether it be pecky Eastern, Dist. 
January, 1836. 


or worm-eaten, or not. 
$. That the timber, the subject of contract, was not wiutams 
examined, and turned out wholly useless and worthless. yn eran, 


4, Whether or not plaintiff represented the raft as first rate 
timber, rests on the testimony of Green, who has a strong 
interest to deliver the defendants from the difficulty brought 
upon them by his non-fulfilment of his duty as their agent. 

Two other witnesses for plaintiff, are silent on this subject, 
; but what most weakens his testimony, is the agreement for 
reduction of price in case more than one-third was found 
pecky ; one-fourth is the usual proportion, and when it 
reaches to one-third, the timber is very bad. : 
In my view of the subject,-it makes no difference whether 
plaintiff did or did not know the timber was bad, or did or 
did not represent it as good. 
From the testimony of the witnesses, I assume that peckiness 
or being worm-eaten, is an apparent defect, one which is 
_ looked for and which can be discovered and known by that 
degree of examination which ordinarily prudent men of 
business make in purchasing the article. 
Article 2647, says, that apparent defects are such as the 
buyer might have discovered by simple inspection.. ‘By m 
| simple inspection, I do not understand ocular regard, but such 
; a degree of examination as an ordinary prudent man of 
: business would make in buying the article. It is to be 
construed in a sense somewhat analagous to that which our 
laws require in inspection laws, but modified by the word 
simple, to a less rigorous examination, than the duty of an 
official act would require.” 
The plaintiff had judgment for the amount of his claim, to 
wit, the sum of three hundred and thirty dollars and costs. 


The defendants appealed. 








Preston, for the plaintiff. 

1. The testimony establishes the claim of the plaintiff, 
for which judgment was rendered. The judgment being 
rendered on a question of fact, should prevail in this case. 
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Eastzay Dur. The judge gave credit to the testimony of the other witnesses, “a 


ti 

January, 1836. yather than of the agent of the defendant, whose — L 

-wrusams caused all the difficulty and loss in this matter. I 

ee: questions of law applicable to the case, are 3 
conclusively stated in the opinion of the court. See Loy. . 

isiana, Code, article 1841, Nos. 3 and 4, also article eae g 

to apparent defects. 5 Martin, 300. oe 

a 

; Roselius, for defendants. , 


1. It is conceded on all hands, and it cannot be denied, | 
that these facts clearly bring the case within the provisions 
of articles 2496 and 2499 of the Civil Code. But the district 
judge considered, and it is now urged by the appellee, that 
the defects complained of are apparent defects, against which 
the plaintiff did not warrant. It is at least questionable 
whether these defects are, properly speaking, apparent. © The 
timber was afloat on the Mississippi, and the defects covered 
by the water at -the time of the purchase ; it was necessary | 
to make an examination under the water, in order to discover | 
the indications of the decayed state of the timber, and even 
then, it required considerable skill and practice to forma | 

. correct judgment as to the extent of the defects. It appears | 

to me, that defects which it requires so much labor, skill and 
experience to discover and find out, cannot be said to be 
apparent. Tear vs. Suarez, 7 Louisiana Reports, 519. 

. 2. Be this, however, as it may, in the present case the 
defendant’s agent was incapable to resort to the necessary 
precautions, and it was expressly stated that the contract was 
made on the faith of his representations: it must, therefore, 

' be viewed in the same light as if the defendants had purchased 
timber which they had never seen, and which on delivery 
turned out to be utterly useless for the object for which it was 
purchased ; surely it cannot be doubted, that in such a case 
the buyer could not be compelled to receive the property. 
Besides, in the present case, there is the strongest evidence — 
that the plaintiff knew of the defects in the timber at the time 
of the sale; he, therefore, was guilty of fraud in making a — 

wilful misrepresentation with respect to the quality of the 
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timber. Hence the provisions of articles 2523-4-5 of the EasreanDisr. 
Louisiana Code, are applicable to the case. Duranton Droit 70ary» 1836. 


Francais, vol. 9, liv. 3, titre 6, du contract de Vente, Nos- 
$07-8-9-10, et seq. 

$..The evidence fully establishes that the defendants 
gustained at least one hundred dollars damage, in conse- 
* quence of the fraud practised by the plaintiff, for which 
amount they are entitled to judgment on their pléa in 
reconvention. 


Mathews, J., delivered the opinion of the court. 


This suit is brought to recover the value of a certain 
number of logs sold by the plaintiff to the defendants,-for the 


purpose of being sawed into planks and scantling. J udgment 


was rendered in the court below for the former, from which 
the latter appealed. 


The contract is clearly established by the evidence of the. 


case, and the defence turns altogether on the warranty by 
the seller, of the soundness of the timber by him sold. 

It appears that the contract was made for the defendants 
by their agent, who was introduced on their part as a witness 
in the cause. He and the witnesses for the plaintiff, do not 
disagree as to the conditions of the contract, so far as they 
are proved by all. But the agent of the defendants who 
actually made the agreement, testifies to facts more: than 
those established by the witnesses of the plaintiff. He says 
that he was unable to examine the logs at the: time of 
purchase, in consequence of the soreness of one of his arms, 
and that he made the bargain on the guaranty of the seller, 
that they should equal in soundness. that which was 
stipulated in the contract; in other words, that they should 


answer the purposes for which they were bought. The: 


testimony, however, shows, that when tried at the saw-mill 
they proved to be defective in a much greater degree than 
was contemplated by the purchasers, and were wholly unfit 
for the uses intended, being entirely rotten. 

We see no reason to discredit the testimony of the witness 
of the defendants, and if he be believed, it is evident that the 
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Eastees Disr. timber was taken on the warranty of soundness, either — . 


January, 1836. express or implied, to which the seller was bound. To 


wittrams  aiscover the defects, a peculiar kind of examination wag 


ve. necessary, and the agent was unable to make it. The 
MILLER ET AL. oa 
present does not, therefore, come within the cases provided 


for by law, where defects in articles of commerce are ~~ 


discoverable by simple inspection. See Louisiana. Code, art, 


Where the 1841 and 2497. The buyers in the present instance, were » 


buyer is de- 


ceived by the re- deceived by the representations of the quality of the articles 


=. - sold by the vendor, and whether they were thus deceived by 


quality of the error or design on his part, cannot vary the rights of the 
article sold, and 


the defects are Parties in foro leges, because the defects were not discoverable 


Seapennales immediately on inspection, and they were such, that it must 


a are be supposed that the buyers would not have purchased, had 
—. > b.. they known of them. See Louisiana Code, art. 2496. The 
hea posed the Jegal and moral principles assumed by the judge a quo, in 


have purehased, relation to contracts of sale, are probably all sound and 
it is sufficie 
cake en vanten correct; but according to our belief of the facts of the present 


rae a the case, we are of opinion that they are not applicable to it. 


price. 


It is, therefore, ordered, adjudged and decreed, that the | 


judgment of the District Court be reversed and annulled; 
and ‘it is further ordered, adjudged and decreed, that the 
contract between the parties be cancelled and set aside, and 
that the defendants do-recover from the plaintiff one hundred 
dollars, a part of the price which was paid by them to him, 
(before the defects and total uselessness of the timber was 
discovered,) with costs in both courts. 
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DAVIS’S HEIRS vs. ELKINS ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The word estate, used in the English text of the Civil Code, has the same 
meaning as the term succession in the French text. It is defined to be, 
«the estate, rights and charges, which a person leaves after his death. r 
Old Civil Code, page 144, article 2. 

Vacant estates are to be administered by curators appointed for that purpose. 
But prescription runs against a vacant estate, though no curator has been 
appointed. 

A vacant estate is a fictitious being, representing in every respect the 
deceased, who was the owner of the estate, until the acceptance or 
renunciation of the inheritance by the heir, and is prescribed by the lapse 
of ten years before any act of acceptance. 

Where property of a vacant estate has been sold by the surviving partner 
of the community, and held by the purchasers under a just title, and 
possessed in good faith, animo dominorum for ten years, the claims of the 
heirs of the succession, afterwards set up to the property, will be barred 
by the prescription of ten years. 

If an inchoate right once begins under the existing laws of prescription, a 

_ subsequent law cannot be made to operate so as to destroy it. 


The provisions in the Louisiana Code, articles 934 and 936, calling the 





Eastean. Dist. 
February, 1836. 


DAVIS’S HEIRS 


ELKINS ET Al, 


heir to the inheritance, and giving him the seizin of the succession, 


immediately on the death of the ancestor, do not destroy ‘the provision 
concerning vacant estates. No one can be compelled to accept a 
succession, and until acceptance or renunciation, the rights of the heir 
as regards inheritance, seizin and possession, &c., are suspended, 


The provision in the Civil Code of 1808, defining a vacant estate to be a 
fictitious being representing the deceased, is not contained in the 
Louisiana Code, promulgated the 20th June, 1825. 

An action in which the plaintiffs simply allege themselves owners of 
property in common with the defendants, cannot preclude the latter 
from disputing the rights of the former and setting up title in opposition to 
the claim made. It is, in this respect, an action of revendication and not 
of partition, and involves the prescyiption of ten and twenty years. 
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to the Civil Code, prescription runs against it, instead of the heirs, 


The law protects rights acquired by third persons, to Property of an estat 
which is afterwards accepted by the heir, between the opening of the 


succession and the time of such acceptance; and amdéngst these rights, 


are those acquired by prescription. 


This is an action of revendication. The plaintiffs, heirs 
and legal representatives of Marcia Davis, deceased, late 


wife of Georgé W. Dewees, on the 13th of March, 1883, 
instituted suit to recover the one undivided moiety of four’ 
and a half lots of ground in New-Orleans, in the. possession ’ 


of the defendants. 


The plaintiffs show, that in the year 1800, George W, 


Dewees and Marcia Davis, were married in the city of 


Philadelphia, and shortly afterwards removed to this state, © 


then Territory of Orleans. That during their residence here 
and the existence of the community of acquests and gains, 


they acquired the lots and property in question. While the | 


community lasted, and during their possession of said property, 


in the month of September, 1813, Marcia Davis, the wife of ” 


Dewees, died without issue. The present plaintiffs, the 
descendants and heirs of her father and mother, claim her 
half of the community property in possession, and belonging 
to the spouses at her death. 

No inventory was ever taken of the succession of the wife, 
or partition made of the community property. In 1815, 
Dewees sold the property in question at private sale, to W. 
C. Withers and Harvey Elkins. In 1817, Elkins sold to 
his co-proprietor, Withers, his half of the ground. Since 


Wither’s death, in 1830, Joseph M. Kennedy purchased the © 


disputed premises from the universal legatees of Withers. 
In 1832, he again sold to. Harvey Elkins. 

Elkins pleaded a general denial, and avers that he is in 
possession under a just title and in good faith. He calls 
Kennedy in warranty. 

Kennedy pleaded the general issue to the petition’ and 
answer calling him in warranty. He denies the heirship 
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and right of ‘the pleiti to ‘sue, and sets up his title as Easrenw Dist. 
derived from the tiniversal legatees of Withers, whom he 7eéruary, 1836, 


calls in warranty. These last warrantors called in Elkins 
‘again, for the 90 soaata half of the lots he had sold to 
Withers. 

‘Kennedy amended his answer, and pleaded the prescription 
of ten years, against the plaintiffs’ right to recover. He 
averred that Withers and Elkins acquired the property from 
Dewees, in good faith and by a just title. That the succession 
of Mrs. Dewees is vacant, the heirs being unknown and absent 
from the State of Louisiana at her death; and that vacant 
estates are prescribed in ten years. 

Upon these pleadings and facts, the case was tried by 
agreement, as between the plaintiffs and Withers ann Elkins, 
the immediate vendees of Dewees. 

The district judge presiding, decided that the defendants 

‘having acquired in 1815, under a just title and in good faith, 
the'property in question, and no attempt having been made 
to accept the succession of Marcia Davis, until the institution 
of this suit in 1833, that the defendants have acquired a title 
by prescription against the succession as a vacant one, which 
entitles them to be quieted in their possession. 
*» Judgment was rendered for the defendants. 


appealed. 
L. C. Duncan and J. Slidell, for the plaintiffs. 


The plaintiffs 


1. This is an action of partition, and as such, subject only | 


to the prescription of thirty years. 3 Martin, 97. 
2. The plaintiffs, as absentees, can only be bound by a 
prescription of twenty years. Old Civil Code, page 86, art. 67. 
8. If the succession was a fictitious being representing the 
deceased in every thing, then prescription is suspended 
against her heirs until the death of Dewees, as action would 
be prejudicial to her husband. Civil Code, page 486, art. 60. 


Eustis, for the defendants, called in warranty. 


I: The succession of Mrs. Dewees, from the period of her 
decease to the institution of the present suit, was a vacant 
18 
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CASES IN THE SUPREME COURT 


Eusray ‘Dist. succession, heriditas jacens of the civilians. Civil Code of 
February, 1836. 1808, page 172, art. 118. Louisiana Code, art. 1088, 4 
i : 
pavis’s nums Salgado, page 219, chap. 32, sect. 20-1. Code la 2 


art. 811-12. 


2. The vacant succession represents the person of the dona 


until it be accepted. Civil Code of 1808, page 162, ss 
1 Salgado, page 218, chap. 32, sec. 3-4. . 


3. Ten years prescription is sufficient to protect’ wn a 


defendants in their property: they having possessed int good 
faith and under a title translatif de propriété. Code, lib: 6 
tit. 30, law 22, sect. 11, de jure deliberandi. Civil Code of 


"1808, page 86, art. 62. Louisiana Code, art. $492. Cale 


Napoleon, art..2259. 


4. The heir accepting the vacant succession, takes it cum 


onere, subject to all the rights of prescription acquired against 
it. 1 Salgado toc. cit. sect. 25. Civil Code of 1808, art.72, 
page 160. Ibid. art. 95, page 164. Louisiana Code, ant. 
1024. Code Napoleon, art. 790. Code, lib. 6, tit. Sl, 
repudienda vel abstinenda hereditate. " 


Conrad, on the same side, contended. 


1. That the succession of Marcia Davis, late wife of Gy W. 
Dewees, was vacant, and that the action of the plaintiffs was 


prescribed by the lapse of ten years. Civil Code, page $84, - 


art.62,67. 1 Vazeille, Traité des prescriptions, No. 73. 

2. It is attempted to be shown that this is an action of 
partition, and only barred by thirty years prescription. But 
this is not an action of partition; none of the formalities 
required for a judicial partition have been fulfilled. ‘No 
inventory, appraisement, report of experts, or prayer fora 
partition in kind or by licitation, appears in the pear 
the record. 

3. An action of partition is instituted by one pate owner 


against another, to compel a division of property acknowledged : | 
to be owned and held in common. This suit is brought for. 


the express purpose of recovering and having the plaintifis 
recognized as owners of one half of the property in question. 
The former action, it is admitted, is imprescriptible. \ This 


SS ee se aeooenae 





-_— +s 6h lO 6 eS 


= = Ofc = 


~- ses 








i 
t 
i 
i 








' seized of the rights and possession of her estate. 
day prescription ceased to run; especially as many of the 


"_ guecession in right, is considered as the heir so long as he 
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a just title and in good faith. , 
 Hennen and Mazureau, for Kennedy in warranty. 


_D. Seghers, for the plaintiffs in reply. 

}. It is not denied that under the Old Civil Code, a vacant 
guccession was considered a fictitious being, representing the 
deceased, and that prescription run against it. Nor is it 
denied that it was only by his acceptance that the heir became 


of right seized of the property, rights and actions, of the 


deceased. 
2. But it is contended by the plaintiffs, that the adoption 
of the Louisiana Code, in lieu of the Civil Code of 1808, has 
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' one.is barred by the prescription applicable to possessors under Easrenx Dist. 
‘ February, 1836. 


. , 


DAVIS’S HEIRS 
ve. 
ELKINS ET AL. 


made a material change in this part of the law. Bythe | 


Louisiana Code, the heir is considered as having succeeded. to 
the deceaséd, and consequently to all his rights from the 
moment of his death. See Louisiana Code, art. 934 et seq. 
9 Louisiana Reports, 302. 

$. The Louisiana Code was promulgated and in free on 
the 20th June, 1825. Admitting for argument’s sake, that 
prescription began to run from the 30th July, 1815, the day 
of the sale by Dewees, the surviving husband, there were still 
forty days wanting on the 20th June, 1825, to complete the 
prescription of ten years against the vacant estate. 

4, It is by no means clear that prescription begins to ran 
against a vacant estate, for the law pre-supposes a case where 
the prescription had begun against the deceased in his lifetime, 
and continued running after his death against his succession. 

5. Be this as it may, it is contended that on the 20th June, 
1825, by the adoption of the Louisiana Code, that fictitious 
being, against whom prescription runs, was no longer in 
existence. From that day, the heirs of Marcia Davis were 
From that 


heirs were minors. Louisiana Code, 934, 936, et seq. 
6. By the Louisiana Code, the heir being seized of the 
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Eusrzun Dist. manifests no disposition to divest himself of this rightby 
Pebeuary, 1608. renouncing the succession. Louisiana Code, 1007. 


Mathews, J., delivered the opinion of the court. 


__ In this case the plaintiffs claim as heirs of Marcia Davis, 
late wife of George W. Dewees, an undivided half of certain 
real property described in their petition which made a part of © 
the matrimonial community of acquests and gains acquired 
during the marriage, and to which they allege title as havi 
succeeded to the rights of Mrs. Dewees, who died in 1813, + 

The answers of the defendants contain, all of them,a 
general denial of the facts alleged in the petition, and in 
many of them prescription of ten and twenty years is pleaded, 
The court below decided the cause in their favor on the plea 
of prescription, and the plaintiffs appealed. The case has 
been argued before us solely on this ground, and we shall 
consequently examine no other. 

Dewees, the husband, remained in possession of the - 
property which had been acquired during the marriage, 
without taking any steps tending to show that it belonged to 
the matrimonial community, by inventorying the succession of 
his deceased wife, or making any attempt to cause a division 
of the cormmunity to be made, either amicably betweethim 
and her heirs, or by legal process. Indeed her heirs seemito ° 
have been entirely unknown to the public, until about the 
time of the institution of the present action in 1833. 

Dewees continued in possession of the premises now in 
dispute, in the manner above stated, from the death of his 
. wife in 1813, until the 30th of July, 1815, when he sold 
them to W. C. Withers and H. Elkins. The latter, after- 
wards, for a valuable consideration, conveyed his rights*in 
the property to the former, &c. The defendants hold under 
title derived from these purchases. 

The present suit was begun not before the 13th of Mareh, 
1833, and for any thing appearing to the contrary, was the 
first time that any claim was made by the plaintiffs as heirs 
of their deceased relation, to the property now in litigation, 
aving never previously done any act which can be construed 
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as an acceptance of her succession, either absolute or with Fasrsan Dist. 
benefit of an inventory. preter. s 1836. 
These are the facts on which the plea of prescription is “aes HEIRS 
founded. It now remains for us to ascertain whether it can yiyiys sran 
be supported by the provisions of the laws which were: in 
. force at the time of the sale from Dewees to Withers and 
Elkins, relating to the acquisition of things held under a title 
translative of property, and possessed in good faith; and 
whether the rules then existing have been changed by the 
La. Code of 1825, in such a manner as to affect injuriously 
the claim of the defendants. 
We think it may be safely assumed as a truth, induoed by 
comparison, that the provisions of the laws previously in force 
in this country, and those of the Civil Code of 1808, are in 
accordance on the subdject of prescriptions ; especially in 
relation to that now pleaded, and all things necessary to give 
it effect and validity. But if any material alterations were 
made by the posterior legislative enactments, they must 
prevail. Weshall, therefore, look mainly to our own codes of 
law, as guides in the question under consideration. 
The prescription pleaded, is assumed as one running against 
a vacant succession, or hereditas jacens, as representing in all 
fespects the deceased owner. To make good this plea, it 
must be shown that the succession claimed by the plaintiffs 
was vacant for ten years after the sale to the defendants, and 
that it represents the deceased owner, and not the, heirs, 
according to legal intendment. Also, that the title under 
which the defendants hold, is one translative of property, and 
that they and those under whom they claim, have possessed 
it peaceably and in good faith, animo dominorum, the time 
required to give title by prescription. 
The truth of these last propositions is fully ascertained by 
a mere reference to the facts stated in the commencement of 
this opinion. The only question remaining to be solved, is, 
whether according to a just interpretation of our laws, they 
must produce the same effect on the rights of claimants to a 
succession in the capacity of heirs, which has remained vacant 
during the time neeessary to acquire by prescription, that 
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Eastxen Dist, Would have been operated on the.rights of an owner 6 
February, 1836. and present in the state ? 
pavis’s uuins © Lhe statement of this question seems to take for granted, 





bin that the succession in the present instance was vacant. .[t _ 


ELKINS EY AL, 
will, perhaps, be well to support this assumption by quotations 
from the law. 


The word The definition of a vacant estate, is found in the Old Civil 


estate used in the 


English text of Code, page 172, art. 118, and appears to be clear and explicit, 


Se 4 Code, « An estate is said to be vacant, when no person claims ity 


* meaning as Hed possession, either as heir or under any other title.” The word _ ; 


in the French estate used in the English text, has the same meaning ag 
or ih ge succession in the French, and has this signification given to 
sie, sighisne this word in the Old Code, page 144, art. 2, viz: “The 
a person leaves estate, rights and charges, which a person leaves after his 


pope, ode : death,” &c. 


page 144, article _Now it is fairly deduceable from the facts of this conti 

’ no: person claimed the estate of Mrs. Dewees, from the time 

of her death, in 1813, until the institution of the present suit 

in 1833. It was, therefore, vacant during the whole of -that 

period. We are thus brought to the consideration of the 

principal question in the cause: Can title be acquired to any 

part of a vacant estate, by showing one translative of property 

given by a person, not the owner, and uninterrupted possession 

during the length of time required to complete prescription! 

An affirmative answer to this question, is found in express 

terms, in the Code already cited, in article 62, page 486, 

Vacant estates Vacant estates, according to legal provisions, are to be 

fered by cure administered by curators appointed for that purpose. The 

oo er sopcntd article last cited, declares that prescription runs againsta 

. But prescription Vacant estate, though no curator has been appointed. It is 

ol ge on bag expressed in the following words: “Prescription does not 

though no cura- ryn against a beneficiary heir with respect to the debt due 
tor has been ap- . , 2 s 

pointed. him by the'estate. But it runs against a vacant estate 

though no curator has been appointed for said estate.” This 

article is found in the section of the Code which treats of the 

causes which suspend or interrupt prescriptions, and has 


relation both to the prescriptions by which property may be . - 


acquired and those liberandi causa ; and although from the 
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first clause in it, being clearly applicable to the last kind of Easrzmw Dist. 
riptions, it might be urged that the subsequent clause 7erwary, 1896. 
' also relates to them only, yet it is general in its expressions pavis’s uxms 


" and cannot ‘be limited by any just and reasonable interpre- 
tation. , 

The general belief, however, in relation to prescriptions 
acquirendi causa is, that they can only run against an owner 


v8. 
ELKINS &T AL, 


of full age during his lifetime, and persons (in the same . 


category) who represent him after his death, and that it 
would be absurd to make them run against mere inanimate 
matter or things constituted without reason or moral agency. 
It must indeed be admitted, that there is something para- 
doxical in the provisions of our law, which declare that a 
moral agent who is dead, shall be represented in all respects 
by unthinking and inert matter. But this is a fiction in our 
jurisprudence, and legal fictions are not unusual in many 
systems of law, adopted for the preservation of rights~ to 
property, and in aid of the administration. of justice; and 
when they subserve these purposes, it is a matter of no con- 
sequence what may have been the motives which led to their 
introduction, whether they had their first origin in the tricks 
of the learned and cunning, with the intention of forcing the 
ignorant to pay them for their services in conducting litiga- 
tion, or- whether ‘they were introduced with ‘a sole view to 
the good of the public, by preventing legal contests, and 
thus quieting owners in their rights and possession of 
property. The fiction in the present instance appears to 
us to be of the latter class, but whether or not it makes a 
part of laws by which the community must be bound. In 
its prescriptive operation it has evidently a tendency to the 
desirable ends just stated. This is the first time that the 
courts of judicature of the state have been directly: called 
upon to give an interpretation to and apply the rules resulting 
from this fiction toa case. And this is probably the reason 
why we.approach the subject with diffidence, as it belongs 
to the human mind to be cautious and circumspect’ in 
admitting the truth of new doctrines. 
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Easranx Dist, ‘| The Code of 1808 declares, “that nobody can be compelled 
February, 1856. to accept a succession in whatever manner it may have fallen 
pavis’s nes ¢0 Hisshare,” &c., page 160, article 71. ‘ Until the acceptanee 


v8. or renunciation the inheritance is considered a fictitious 
ELKINS ET AL. . 


‘A vacantestate Fepresenting, in every respect, the deceased, who was ‘the 


is a fictitious be- owner of the estate,” page 162, article 74.. ‘And we have 
ing in Sore already seen that according to article 62, page 486 of the 


ee oben same code that prescription runs against a vacant succession, ~~ 


owner of the We have now obtained, from a statement of the factsof the 
estate, until the ¥ 
acceptance or case and from the laws as they were in force to the 20th of a 
renunciation of ; 
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the inheritance YUNe, 1825, all the postulates necessary ‘to support the: 4 
by the heir, and judgment of the court below, viz: From the facts thatthe 


is prescribed b 








the lapse of ten defendants hold the property in dispute under a just title or ff 


ay we aout one translative of property, and that they have been in 


-- peaceable and uninterrupted possession for more than ten 
Er ll a years, as possessors animo dominorum. From the law, 


— _ been according to the definition of the Code, that the successionof 
viving perteer of Mrs. Dewees remained vacant from the year 1813 until 1838; 


= held by the that this succession being so vacant, is a fictitious being repre- 
os a senting her in every respect, and that prescription —_ 
and possessed in against it. Ae? 
good faith, ani "We will now, before examining and passing on the points 

for ten years, (Me filed on the part of the plaintiffs, proceed to a comparisoniof 
heirs of the sue- the provisions of the new Louisiana Code with those of the 
rs ag yr Old Civil Code of 1808, on the same subject of successions) ° 
a yg wed which the plaintiffs allege have introduced rules calculated’ 
by the preserip- to repeal those which previously existed, and which properly — 

= interpreted will have the effect to destroy the claim of the 

defendants, as their title by prescription was not complete by 

lapse of time at the period of the adoption of the Code of 1825. 

Previous, however, to commencing this investigation and 

comparison, it may be proper to state, that we are not aware 

of any material difference between the provisions of: the two 

codes, in relation to the prescription of ten and twenty years, 

touching real property, except the shortening of it in regard 

to slaves. -It might also be seriously questioned, whether 


any provisions of posterior laws can justly be so construed, 





sees 


Ww 


ss 











OF THE STATE OF LOUISIANA. amet 145 


in regard to prescription, as to produce an abrogation of, the Eastern Disr. 
rules ‘previously established for the acquisition of property. “ervary, 1836. 
They certainly operate on the rights of parties, rather than »avis’s uss 
on remedies to enforce obligations. If aright has once begun: x:xixs erat. - 
to exist, although it may be inchoate and not perfected,-we. _ If an inchoate 
are not able to conceive how, by any rational interpretation, ce Sor wl = 
consistent with just rules on this subject, a subsequent law custing laws of 
can be made so to operate, as to destroy it. In the present subsequent law 
case, allowing the promulgation of the new Louisiana Code es rset onan 
tohave been made on the 20th of June, 1825, only forty days Ww fectrey it. 
were required to complete the title of the defendants, by the 
prescription of ten years. But this perhaps is not one of the 
minera de quibus non curat lex. 
Thé alteration made in the last code concerning successions, 
on which the counsel for the plaintiffs relies, is that provision 
which gives. seizin to the heir on the death of the ancestor. 
“The articles of the Louisiana Code which relate to this 
subject, are very strong in their expression. Article 934 
declares that “a succession is acquired by the lawful heir, 
who is called by law to the inheritance, immediately after 
the death of the deceased person to whom he succeeds :” 
936, ‘“‘ the heir being considered seized of the succession from 
the moment of its being opened, the right of possession which 
the deceased had, continues in the person of ‘the heir, as if 
there had been no interruption, and independent of the fact 
of possession.” ? 
If these articles be strictly construed, they will defeat and 
annul all those which relate to vacant estates, and seem to 
contravene those also on the subject of acceptance and 
renunciation of successions. One of the rules of interpre- 
tation is, that laws in pari materia must be construed together; 
and another is, that effect must be given to all their provisions, 
unless in doing so, it would result in gross absurdity. If.they: 
cannot be reconciled, which of them must yield? 
Let us now look to other articles of the code, in relation to 
successions. It is declared by article 970, that “no one can 
be compelled to accept a succession, in whatsoever manner 
it may have fallen to him. The definition of a vacant 
19 ; 
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Eastsxx Disr. succession found in the Louisiana Code, is substantially the 
February, \836. same ag that which we have cited from the old Civil Code, 
pavis’s uzms article 1088: “a succession is called vacant when no one 
nuxine er at, Claims it, or when all the heirs are unknown, or when all 
pertinently asked, how a person can refuse to accept a thing 
of which the law has given to him absolute seizin, both in 
‘relation to rights and possession ? or rather, what necessity 
for such acceptance, and how can it effect his rights? andif. 
the heir, whether known or unknown, absent or present, has 
by mere operation of law, full seizin of the succession, both 
as to rights and possession, how is it possible that there can 


be any such thing as a vacant estate in this country? Yet 


the implication from the article in relation to acceptanee, is 


The provisions irresistible that such acceptance is necessary to perfect the 


ae Anisisgi title of the heir to the inheritance, at all events he probably 


and ag Wage cannot be involved in any of the obligations of the ancestor 
mm e r ° e e 

the inheritance, to other. persons, without acceptance ; and it is clear from 
the elisinof the the other article cited, that there may be such a thing aga 


succession, im- vacant estate. 

mediately on the . , 

death 7 the an- The article 940 seems, however, in some degree to prevent 
t a bd ° . + . 

stroy the provi- the conflict, which would have been inevitable between the 


sion concerning articles 934 and 936 and the articles 970 and 1088; fort 


vacant estates. 


No one can be suspends.all the rights of the heir, until he decides whether’ 


compelled to ac- 


cept a succes- he accepts or renounces the succession. This article, by: 
virtually annulling or rendering inoperative the previous: 


sion; and until 
acceptance or 3 - , 
renunciation,the articles 934 and 936, relieves us from the troublesome task 
rights of the heir 3 ; 

as regads in- Of solving the questions above stated, and endeavoring to 
heritance, seizin : os ie 

ind possesion, reconcile those provisions of law so apparently contradictory, 


eo e. - and leaves the main question in the cause, nearly im the 
ed. ‘ . . . . o 6 
oe vision 52m predicament in which it was under the eld Civil Code 


inthe Civil Code of 1808. We will, therefore, desist from any further con- 
of 1808, defining 


a vacant estateto Sideration of the provisions of the Louisiana Code, in relation: 
be a fictitious to the questions which have been raised by the pleadings in 


being represent- 


ing thedeceased, the present case. It does not appear that the fictitious being 


is not containe 


in the Louisiana Created by the Civil Code of 1808 has been kept alive by - 
Code, promul- any provision of that of 1825. But in our opinion, it lived’ 


ted the 20th 


une, 1825. long enough, and represented the ancestor of the plaintiffs a 


the known heirs to it have renounced it.” Here it maybe i 
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length of time sufficient to give the defendants a title to the Easrexn Dist. 

tn Viti j inti iall th February, 1836. 
property in litigation by prescription, especially as the same 

vision, allowing prescription to run against a vacant estate, payis’s uxtns 


’ exists in both codes. See Louisiana Code, article 3492. bias 


BLKINS ET AL. 

We come at last tothe examination of the objections made 
in the points filed, on the part of the plaintiffs, in this court. 

‘The first is, that this is an action of partition, and as such 
subjected only to the prescription of thirty years. 

2. That the plaintiffs, as absentees, can only be bound by | 
the prescription of twenty years. 

3. If the succession was a fictitious being, representing the 
deceased in every thing, then prescription was suspended 
against her heirs until the death of Dewees, as ‘any action hak 
brought by her would be prejudicial to her husband. oan pg iy 

In answer to the first of these objections to the prescription tiffs simply al- 
of ten and twenty years, it suffices to observe, that the pt rr 
ptimary object of this suit appears to be to settle the right of La fe 
property in the disputed premises, between the parties orgie 
litigant. If this were determined in favor of the plaintiffs, latter from dis- 
these being joint proprietors with the defendants, a partition ag ego 


might, perhaps, have been decreed in the same suit, according eating up ite 
to the prayer of the petition. But simply stating themselves the alairg made. 
as Owners in common with the defendants, cannot preclude = we pig! 1 


the latter from disputing the rights of the former, and setting . revendication 


: : é nd not of parti- 
up title in opposition to the claim made. It is in this respect, tion, and in- 
primarily, an action of revendication, involving the prescription pose hin ‘ 
of ten and twenty years. . po dR twenty 

The second point is completely answered by the law which | A vacantestate 
makes the fictitious being the representative of the deceased, pad - 
not of the heirs. ap. Se 

The third involves an absurdity in its very terms, by ing to the Civil 
considering Marcia Davis as the wife of Dewees, after the tion runs aguinat 
marriage had been dissolved by the death of the former. }2,nsead of the 
This error can only be accounted for by the paradoxical 
attributes given to the fictitious being by creation of law; 
although it may be admitted that some individuals are 
extremely enamoured with their property, it is hard to conceive 


on what principles a tract of land may be admitted to hold 
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Eastexs Dist. the place of a man’s wife. The general expression in every ‘ 


February, 1838. respect must not be so construed as to lead to absurdities no, 
pavis’s ners SUpportable on any rational grounds, and in violation of the ' 


v8. 
uuxine erat. OFder of nature. 


Some reliance seems to alin been had by the counséll¢f : : | 


the plaintiffs, on the right granted by law to heirs, to accept i 


an inheritance at any time before they may be precluded by 

prescription, and that such an acceptance relates back to the 

The law pro- time when the succession was opened. But the law protects 
aol y third Fights legally acquired to any part of it by third persons 
peso fo between the opening of the succession and the time of - 


which is after. acceptance, and amongst those rights is expressly secured, ° 
by the heir, | te. that which may have been acquired by prescription. 
ing of Goa one. We have been referred to two cases to be found in 7 


cession and the Louisiana Reports, one at page 216, and theother at page 299, 


po gg 0 In the first of these it was said, that on the death of one of 
dale wre these the spouses, the community, in a legal sense, is unquestiona. 
caiption. by pre- bly terminated. Each party is seized of one undivided half 
of the property, and the survivor cannot validly alienate the 
part not belonging to him. This is true, that the portion not 
belonging to the survivor, cannot be by him sold and conveyed, 
so as, ipso facto, to give a legal and valid title to the purchaser, 
, because the seller had none. But the question, whether a 
deed of sale made by him may not form the basis of preserip- 
tion, is not touched in the opinion given by the court in that 
case. . 

The opinion in the other case cited, relates to a succession 
which was opened under the new Code, and the present case 
is decided entirely on principles established in the old Civil 

Code. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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GLEISSE & HOLLAND v8. WINTER. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, 


fu a possessory action to regain possession of a space of ground situated 
behind the Levee, and between it and the public street in the city.of 
Lafayette, where the plaintiff was in actual possession more than a year, 
as a riparian proprietor, (the locus in quo being susceptible of private 
ownership): Held, that the question, whether it be in fact the plaintiff’s 
property, or has been destined to public use, is one of title which cannot be 
inquired into. No testimony is admissible except as to the fact of 
possession and disturbance. . 

A corporation can maintain a petitory action, to remove nuisances and clear 
the banks of rivers, by showing that the land occupied is destined to 
_ public use. 

There is no particular form or ceremony necessary in the dedication of 
lands to public use. If the assent of the owner is shown, and the land is 
actually used for the public purposes intended a the appropriation, it is 
sufficient. 


This is a possessory action. The plaintiff, Gleisse, alleges he 
was in peaceable possession, for more than a-year, of a lot of 
ground in the Nuns’ Faubourg, (now city of Lafayette) lying 
between square No. 1 andtheriver. That one Joshua Winter 
forcibly and illegally took possession of said lot, under pretence 
of authority from the president and board of council of the city 
of Lafayette, is breaking up the soil, digging holes, &c., 
though forbidden by the tenant of the plaintiff. He prays 
judgment restoring him to possession and for damages. 

J. H. Holland instituted his possessory action against the 
defendant at the same time, alleging he was in peaceable 
possession of a lot of. ground in the city of Lafayette, 
(formerly the Nuns’ Faubourg,) situated between New 
'Levee-street and the Mississippi river at high water mark, 
“and in length about one hundred and twenty-three feet on New 
Levee-street.” That the defendant, Winter, professing to act 
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Easrsrx Dist. under the authority of the city of Lafayette, entered upon - 
February, 1886. the premises at various times, disturbed him in his possession 
cizisse erat. by removing wood and other articles, planting posts, 


and digging the soil, &c., wherefore he prays that the’ 


to leave him in quiet possession of said premises, &c.” 

These two cases were consolidated. 

The corporation of Lafayette pleaded a general denial, and 
that the street, levee and bank of the river in front of plain. 
tiff’s property has always been in the possession and use of the 
public, by the act incorporating the city: of me Ae and 
placed under its charge. 

The corporation further alleges that it employed ‘the 
defendant, Winter, to free the street, levee and bank of the 
river from obstructions and incumbrances, for the conve- 


nience of passengers and the commerce of the country, , 


That the plaintiffs have opposed it in the discharge of its 
duties, to its damage five hundred dollars, for which it prays 
judgment in reconvention, and that the plaintiffs be enjoined 
and restrained from incumbering and obstructing the street, 
the levee and the bank of the riverin front of their property, &c. 

Winter pleaded the general denial, and denied that he had 
trespassed on the private property of the plaintiffs, but;was 
acting as an officer of thecorporation of the city of Lafayette, 
and under its authority in removing incumbrances and 
obstructions from the public streets, the levee and bank of 
the river, for the purpose of allowing the free use thereof to 









bs 


Winter and the corporation of Lafayette be cited and cn 4 


+ a 


as 


the public. He prays judgment against the plaintiffs, that ~ 


they be enjoined from incumbering the disputed premises 


and from resisting him in the discharge of his public 


duties, &c. 

Upon these pleadings and issues the parties went to trial. 

Depassau,' witness for plaintiffs, says he has known the 
property belonging to the plaintiffs, since 1818. That 
Holland purchased from Derbigny, and that the possession of 
the plaintiffs has been public and peaceable ever since he’ has 
known it: That Gleisse has possessed the space between the 
levee and the river, in front of his property, by keeping up the 


ore ceeEess Ss 
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roads and levees, according to law; that he filled up said oe Dir! 
space, which was low and on which water stood, and used it Peruary, 1836. 
for. a wood yard; and also, by erecting sheds which were “OXNIREE FA. 


hired to persons who sold oysters; and that he continued to 
do so undisturbed, until he was interrupted by order of the 


_ city council of the city of Lafayette. That Holland filled up - 


the space now claimed, which was formerly low and wet, 


and has possessed and owned the property, by keeping up the | 


levee, and making it and the road at very great expense, and 
by occupying said space as a wood-yard. That the property 
of Mr. Holland lies between Tchoupitoulas-street and the 
public road, or continuation of New Levee-street, and that 
between this last road and the levee, the space has always 
been occupied by the plaintiff, Holland, as a. wood-yard. 
Witness being asked if the space between the road and the 
levee in front of the property of the plaintiffs has not always 
been occupied by them, and if he has ever known any other 
person to make a permanent use of the same, says, that goods 


have been landed there by other persons, and used for the. 


occasion, but they would not have been allowed to occupy the 
same permanently. 


Being asked if the space between the road and the river in 


front of the plaintiffs’ property has not always been made use 
ofas a public landing for materials and goods, says, that it 
was used as other places along the river, and for the purpose 
of landing goods and produce, but he does not know of any 
person having placed goods there permanently, without the 
permission of the proprietors. This property was generally 
occupied, that of Gleisse with lumber, and that of Holland 
as a wood-yard. ' 

Pilie, city surveyor and witness for defendant, was ‘shown 
the plan of the ‘Nuns’ Faubourg, made in 1810, by B. Lafon, 
by which it was sold out in lots. That while the Nuns’ 
Faubourg was under the jurisdiction of the city of New- 
Orleans, the corporation always claimed the right for the 
public, and exercised the same over the space in front of said 
faubourg ; and which is marked on said plan, . from ‘the 


interior line of the street or grand route, to the water’s edge. . 


wore 








February, 1836. 
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The city claimed the public use of said space, for the 
of landing and shipping goods ; the right of taking earth 







for the batture in front, was reserved: and confined to all the | 


inhabitants of the faubourg. The road or street, oy 
the plan grand route, was used for carriages and passenger, 

and the remainder of the space to the water’s eden aa ne 
landing boats and vessels. o 

Other witness testified in substance to the same. 

The deeds of sale, from the Nuns to the vendors of, zl 
plaintiffs in 1810, contained each the following clause, to wit; 
“‘ Les dames vendresses établissent pour clauses et conventions 
générales et expresses des ventes partielles, qu’elles. font 
présentement de leur habitation, que les acquereurs des trois. 
premiers lots en profondeur & partir du fleuve seront chargés 
de l’entretien de la levée et du grand chemin, et jouironten ~ 
commun des droits de propriétaires riverains qu’ils seront 
néanmoins tenus de laisser prendre sur la batture, les terres 
dont les propriétaires des lots plus éloignés du fleuve, pouront 
avoir besoin pour remblayer leurs terrains pour y batir.” 

The district judge, after hearing all the evidence, was of 
opinion that the locus in quo, or disputed premises was a _ 
public place, destined to the public use, and not susceptible of 
ownership. 

It was decreed that the plaintiffs be perpetually enjoined 
from opposing. the defendants in regulating the use of the 
premises in question for the public, and the former remove 
all the obstructions therefrom and pay costs. From this. 
decree the plaintiffs appealed. 


Strawbridge, for the plaintiffs and appellants. 
Preston, for the defendants. 


Bullard, J., delivered the opinion of the court. 

This case cannot be distinguished from that of Depassau 
vs. Winter et al. decided at the June term, 1834. 7 Louisiana - 
Reports, 1. When that case was argued the bench was not 
full ; some doubts having since arisen, we have reconsidered’ 
it with much deliberation. 
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ewIt»is contended that the defendants having shown a-Easrexx Disr | 
destination to public use of the locus. in quo, no possession February, 1836, 

of it can be acquired, and no possessory action maintained. gzzrsse-xr at. 
This argument assumes as a fact that there has been a oom : 


déstination to public use, while the principal if not the sole © Ina 


question in the case is, whether evidence of that fact be pagal 


” tn . . ° ° 4 of a ace of 
admissible in this action, it being merely possessory. There + 


is, therefore, the appearance of reasoning ina circle.- The behind the Le- 


. : vee, and betweep 
actual possession or occupancy for more than a year is shown, jt and the public 


and the deed from the Nuns proves the plaintiffs to be ‘treet in theeity 


’ : of Lafayette, 
riparian proprietors. It appears to us that the locus in quo, where the plain- 


‘ : : 2. tiff in actual 
being situated back of the levee, is from its natural position possession more 


susceptible of private ownership. The question, whether it inl tote 
be in fact the property of the plaintiffs, or whether it has been prietor, (the ten 

. — oe . ° Cus 4 0 bel 
devoted to public use, is in our opinion essentially one of title, susceptible of 


and the Code of Practice, article 53, declares that in possessory Thip:) Held, that 


’ actions no testimony shall be admitted except as to the fact the “ question, 


4 2 - whether it be in 
of the possession or as to the disturbance, and all testimony fact the plain- 


relative to property shall be rejected. This doctrine was ‘fs | property, 


recognised and applied by this court in the cases of Williams tined to public 
use, is one of ti- 


\ ys. Kelso, and Thomas vs. Baillio, 7 La. Reports, 406 and 410. te which eannot 


But, it is contended further, that the defendants are without Ne teateany ta 


s , wal j laintiffs, and that admissible, ex- 
remedy if turned over to a new action as plaintiffs, and tha ccot ta te 


they cannot maintain a petitory action. The right of fact of posses- 


. . . * . d ns 
cérporate bodies to maintain such an action has several fn and distur- 


times been recognised in this*court, and especially in the A compocation 
‘ a can maintain. a 
case of the Trustees of Natchitoches vs. Coe. 3 N. S., 140. petitory action, 


naa : aes to remove nui- 
But, even admitting that the question of a dedication to °° remove & aie 


public use may be examined in this case, it is’ perhaps the tenis of ri- 
. : a . vers, by showin 
doubtful, according to the evidence, whether such dedication that the land —? 


in point of fact has been shown. It is not-proved to have pa ge Bc ns 


been used by the public under such a dedication. The There is no 


Supreme Court of the United States in the case of the City Fa Ph 


° ° ° ° + “cc ; y ce in the 
of Cincinnati vs. White, said, “There is no particular form or ¢ i 


ceremony necessary in the dedication of lands to public use. lands to. publie 
use. ie as- 


_ All that is required is the assent of the owners of the land, sent of the own- 


and the fact of its being used for the public purposes intended se! 4 Ld eg 


by the appropriation. This was the doctrine in the case of actually used for 
20 th, 
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. Basreny, Dist. Jarvis and Dean, already referred to, with respect to astreet, : 
February, 1856. and the same rule must apply to all. public decicatianat 
novepsrrs 6 Peters? Reports, 431. cae 
wis Cheirrons. Upon this last point we express e-eelaidia rep “te 
the public pure Whole wethink the question of dedication ought tc 
be intended open, and in the mean time the plaintiffs maintained ix 

e appropri- 


ation, it 1s suffi- possession. 
cient. 
























It is, therefore, ordered, adjudged and decreed, that 
judgment of the District Court be reversed ; and it is f 
ordered, that the plaintiffs be maintained in their on, 
reserving to the defendants the right, if any they have, to 
institute any legal proceedings for the purpose of establishing 
the rights claimed by them in favor of the city of Lafayette, 
or the public in general; the defendants and appellees to — 
pay costs in both courts. | i 
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ROUQUETTE US. HIS CREDITORS. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF q ; ; 
NEW-ORLEANS. 


The transferee of a mortgage standing in the name of the original mortgage 
creditor, may exercise his right of mortgage on making proof of the 
transfer, without having the mortgage enregistered in his own name. 


On the 25th of November, 1834, the syndic of the insolyent 
filed his tableau of distribution of the proceeds of the sale of 
the property surrendered, and took a rule for all persons 
interested, to show cause on or before the 8th December 
following, why the said tableau should not be homologated, |. 

‘and the creditors paid accordingly. 
In the mean time, Toby made opposition on.the ground 
that he was the holder of two promissory notes, for one 
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thousand dollars each, payable to Beranger, ane by him Essrzaw Diet. i 
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‘endorsed to this opponent. - That when said’ notes’ were February; 1856.” 
| ee executed to Beranger,; a mortgage was taken on six lots of  xovauerrs 





id'to secure the payment thereof. This property was hed 
dby the syndic, and the proceeds are in his hands. Toby 
» alleges he'is subrogated to all the rights of the mortgagee, 
- Beranger. He had judgment to be placed on the tableau as 
oa privileged and mortgaged creditor, and to be paid accordingly 
gut of the proceeds of the mortgaged property. The syndic 


~ appealed. 


Canon, for the appellant. 


Carleton and Lockett, contra. 


_ Martin, J., delivered the opinion of the court. 


This case comes before us on the decision of the Parish 
Court, on an opposition filed by T. Toby, to the tableau of 
distribution made by the syndic of the insolvent. The court . 
ordered Toby to be placed on the tableau as a mortgage 
creditor, which recognised his lien or privilege on the proceeds 
of the sale of certain property which had been mortgaged to 
him. From this decision, the syndic appealed to this court. 
His counsel contends that the Parish Court erred in the 
decision it gave. 

It appears from the facts exhibited in the case, that the 
mortgage in question stands recorded in the name of the 
original mortgagee, to whose right Toby claims to have been 
subrogated, as purchaser or transferee of the debt, which was or ou: 
secured by the mortgage. It is urged in argument, ‘that gng’> — 
Toby ought to have caused an inscription of the mortgage to original _mort- 
be made in his name, in order to entitle him to its advantages ina 2 afl 25 
and benefits. right —— 

We are of opinion the Parish Court did not err in the con- ee mot. the 
clusion to which it came. We consider it perfectly legal, hig come 
that when a mortgage stands enregistered in the name of the ®°8°, ta tote 
original creditor, any person on making proof of his having »ame. 
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_ Eawtzux Disr, succeeded-to the rights of the latter in and to the mortgaged 
February, 1856. premises, may exercise such rights. 




























BERARD, f. w. c. 
uraauo evar, Lt is, therefore, ordered, adjudged and decreed, 


_&p-e judgment of the Parish Court be affirmed, with costs, “at 





if 
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BERARD, f. W. C. vs. BERARD ET AL. f. p. ¢. i 

: t 

APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. . 2a oF 

A slave cannot stand in judgment for any other purpose than to assert his | t 
freedom. He is not even allowed to contest the title of the person if { 


clainiing him as a slave. 


This is an action in which the plaintiff claims her freedom | 
and that of her children. She alleges she was born free, | 
in the Island of St. Domingo, which place she left under the 
care of Marie Jeane Berard, her aunt, and came to New. 
Orleans, with whom and Marie Louise Berard, her sister, she 

¢ lived for a long time, and until the death of the former, in 
1814. She alleges she took care of Marie Jeane until she 
died, and gave both sisters (her aunts) her services as one of 
‘the family. That after the decease’ of Marie Jeane, she 
continued, from affection and kind treatment, to live with her 
surviving aunt, the present defendant, and placed herself under 
her protection, and contributed by her labor to the support of 
them all. She alleges that the defendant, Marie Louise, has 
conceived the idea of making her and her five children slaves; 
wherefore, she prays that she and her children be decreed 
their freedom, and damages for their detention in slavery. 
The defendant, Marie Louise, avers she never claimed the — 
plaintiffs as slaves, but that they were the property and slaves 
of her deceased sister, Marie Jeane, and have descended to her 





“i 8 






































OF THE STATE.OF LOUISIANA. 4 ae att } 


natural: children and legal heirs, Celina and Antoine Garidel, Dist, - 
_ who are the true and lawful owners of the plaintifiz. She’ Peiruary, ; 
— 
_. 9. prays tobe dismissed, with her costs. BERAKD, f, w. ¢. 
» @ C.,and A. Garidel, f. P. ¢, intervened and claimed the Pee. HRY 
| 4 plaintiffs as their slaves, in right of their deceased mother, fp. ¢. 
_ 4 Marie Jeane Berard. 
— 4s The plaintiff pleaded. a general denial to the petition of 
q intervention ; denied the plaintiffs capacity to sue, being 
<. minors, and avers that the intervention is illegal, and should 
be dismissed. ' 
Upon these issues and pleadings, the parties went to trial. 
In the progress of the case, the plaintiffs requested the court 
tocharge the jury, that the intervenors were bound to prove . 
the allegation in their petition, which the judge presiding 
refused, and a bill of exceptions was taken. y 
- The judge charged that,it was incumbent on the plaintiffs 
to prove that they were entitled to their freedom, and if ‘they .> 
failed to do so, they could not recover. / 
On hearing all the testimony, the jury returned a verdict 
in favor of the intervenors, and that the plaintiffs were slaves. 
From judgment rendered on this verdict, the plaintiffs 
appealed. 





Buchanan, for plaintiffs. ‘i 
1. The intervening parties were bound to make proof of 
their claim to the services of plaintiff and her children. The 
onus: probandi lay upon them, they having alleged -a claim. 
The court below erred in its charge. See Code of Practice, 
art. 392 and 394. ) 
2. Parol evidence was improperly admitted .to establish a ; 
title to slaves. 





_ Denis, contra. 


Martin, J., delivered the opinion of the cout. 


The plaintiff is a person of color, and sues her aunt, Marie 
Louise Berard, for the purpose of establishing her and her 
children’s claim to their freedom. The defendant disavowed 


¢ 
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Easterx Dist. 
February, 1836. 


BERARD, f. w. c. 


BERARD ET AL. 
f. p. c. 


A slave can- 
not stand in 
jedgment for 
any . other pur- 
pose than to as- 
sert his freedom. 
He is not even 
allowed to con- 
test the title of 
thepersonclaim- 
ing him as a 
slave, 
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any title to the plaintiff, but averred she belonged to her late. 
sister, Maria Jeane Berard, and that she descended to her. 
sister’s natural children and legal heirs, Celina and Antoine 
Garidel. These heirs intervened and claimed the plaintifT 
and her children as their property, in: right of their deceased 
mother: ; 

The cause was tried by a jury, who found a verdict for the 
intervening party, and from judgment rendered thereon, the 
plaintiff appealed. 

During the progress of the trial, the court instructed the 
jury that the intervenors were not bound to show their title, 
The plaintiffs counsel took a bill of exceptions to the opinion 
of the court. 

On a full consideration of the case, this court is of opinion 
that the instruction given to the jury by the District Judge, 
was correct. A slave cannot standin judgment foranyother _— 
purpose than to assert his freedom. He is not even allowed 
to contest the title of the person holding or claiming him as a 
slave. 

On the merits, it was urged that the evidence of freedom 
resulted from the treatment of the plaintiff by the defendant, 
for a series of years, as a free person of color, and from which 
fact it was contended, she was considered free and a relation . 
of the defendant, living in the family of the latter as a 
companion of the intervening parties, as their cousin, and 
not as their slave. 

The jury, on hearing all the evidence adduced on the trial, 
came to the conclusion that the plaintiff failed to establish 
her freedom, and returned a verdict in favor of the claim of 
the intervenors. The district judge who tried the case, | 
approved of the verdict; and this court cannot perceive any 
reason sufficient to authorise an interference therewith. 
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It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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BAKER v8, STEWART. 


‘ 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where the answer of the defendant admits the debt claimed, but avers it 
was contracted while he was in partnership with another person, and 
there is no proof of the partnership, the plaintiff will recover as on a 
confession of the debt. 


The plaintiff, as surviving partner in the community 
existing between her and her late husband, and as natural 
tutrix of her minor child, sues to recover the balance of an 
account of three hundred and. thirty-seven dollars due the 
‘community. 

The defendant avers, that at the time of the purchase of 
the articles in the account, he was in partnership with 
another person, who should have been .sued jointly with 
him. He denies the plaintiff’s right to recover in the 
capacity in which she has instituted suit, or against him 
alone, and prays to be dismissed with his costs. 

The plaintiff proved her capacity and right to sue, and 
upon this evidence and the confession of the debt in the - 
answer, judgment was rendered against the defendant in her 
favor for the sum claimed. The defendant appealed. 


Benjamin, for the plaintiff. 
Roselius, for the appellant. 


Mathews, J., delivered the opinion of the court. 

This suit is brought by a widow, holding property in 
community with the succession of her deceased husband, and 
as tutrix of her minor child. 

The answer does not deny the debt, but alleges that it was 
contracted by the defendant whilst he was in partnership 
with another person, &c. The right of the plaintiff to sue in 


Eastern Distr. 
February, 1836. 
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Eastenx Dist. the capacities assumed, is also denied. There was judgment , 
, February, 1856. for her in the court below, from which the defendant appealat: 

- RIKER The record contains proof of the right of the plaintiffte 
ursenenivons, Maintain the action, according to the allegations of her 
Pihstigg ~ petition ;, and the answer was considered as a confession of 
fendant admits the debt, in which we think there is no error. No evidence 
we bet acon appears to have been adduced. to prove the partnership 


a0. » peatanae alleged, and if there had been proof of this fact, it probably 
e while e * 

was in partner- Would not have altered the correctness of the conclusion of 
as oan. wand the court below ; for if they were commercial partners, they 
there is no proof, were bound in solido. 

of partner: 

ship, the plain- 
ug will ‘confes. Ltis, therefore, ordered, adjudged and decreed, that the 


sion of the debt. judgment of the District Court be affirmed, with costs. 


RIKER US. HIS CREDITORS. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


An-appeal from: an order sustaining the opposition of the attorney of 
absent creditors, to the fairness and honesty of the surrender of his 
property by the insolvent, on a charge of fraud, will be dismissed as a 
case not appealable. . 


In May, 1835, the plaintiff made a surrender of his property 
for the benefit of his creditors. 41n June following, Vance and 
others filed an opposition, charging him with fraud in ceding 
his property, and praying that he be deprived of the benefit of 
the insolvent laws. The attorney for the absent heirs, joined 
in the above opposition. Afterwards, the attorney for the 
creditors in the first instance, had leave to discontinue their 
opposition. Butit was ordered to stand as regards the absent 
creditors. From this last order, the insolvent appealed. 


+ 
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Potts, for the appellant. ‘ Eistiiw Dwr. 

iis “146 : February, 1836. 
.* lackson, for the absent creditors. : = 

_ Mathews, J., delivered the opinion of the court. , SACNSEER, 


This is an appeal from an order of the court below, by 
which an opposition of absent creditors, made by their 
attorney, to the fairness and honesty of the surrender of his An appeal 
property by the insolvent on a charge of fraud, was sustained oustaiting — 
for the purpose of being legally investigated. a not ab 
This order is certainly a mere interlocutory judgment, bent editor, 
which causes no irreparable injury to the appellant. If there tog 


be error in it, this court may-correct it on an appeal from any }) the erent of 
_ final judgment which may be rendered in the cause. the ¢ theclvent, on 


charge of 


frend, will be 
It is, therefore, ordered, adjudged and decreed, that the pe ny. as a 
appeal be dismissed, at the costs of the appellant. able. 


. 


appeal- 


SUMMERS US. BAUMGARD. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


In a case of wanton and fee ati of plaintiff’s horse and @ray, and 
illegal detention of them without cause by the defendant, it evinces such 
an obstinate determination to take justice into his own hands, as will 
authorise a jury to inflict damages in the shape of smart money. 


This is an action to recover a horse and dray, and four 
hoxes and a basket of porter and ale, which the plaintiff 
alleges the defendant illegally and wrongfully took from him, 
and refuses to deliver up, although amicably requested. He 
prays judgment for the delivery of said property, and one 


thousand dollars in damages, for the illegal detention thereof. 
21 
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Per very, 1896. 1836. the property claimed in the petition ; but avers he found itin. 


SUMMERS 
v8. 
BAUMGARD. 


CASES. IN THE SUPREME COURT 
The defendant denied the illegal taking and denetial of 


possession of a runaway apprentice, and arrested him and» 
‘took the property into his possession, as he had a right to do, “7 
That he was ignorant whose property it was, and that no 
amicable demand was made of any damages, as alleged in 
the petition. .He further avers, that he is entitled to five 
hundred dollars from the plaintiff for harboring and employing 
his indented apprentice, by reason of which he lost his services 
as an apprentice to the baking business, and many of his 
customers; he being a baker and bread merchant. He 
claims thissum in reconyvention. 

Upon these pleadings, the cause was submitted to a jury, 
who after hearing the evidence adduced by the parties, 
returned a verdict for the plaintiff, of three hundred dollars in : 
damages, and that the dray; harness, and boxes of porter and 
ale be delivered up. . From judgment rendered thereon, the 
plaintiff appealed. 


- 


STS eT IE 


Roselius and M‘ Millen, for the plaintiff. 
M‘ Kinney, contra. 


‘Bullard, J., delivered the opinion of the court. 


The plaintiff, who alleges himself to be a porter, ale and : 
beer merchant, instituted the present suit to recover of the 
defendant, damages for the illegal-arrest of his horse and 
dray, with sundry boxes and a basket containing a quantity 
of porter and ale, and for the wrongful detention of the same, 


and the consequent loss of custom and customersin his trade. | 


The defendant “attempted to justify the taking, by the fact 
that the -horse and dray were found in possession of his ~ 
runaway apprentice, and he demands damages in reconven- 
tion against the: plaintiff for harboring him, and for: the 
consequent loss of his custom as a baker and bread merchant. | 
He alleges, at the same time, that when he arrested ‘his 


apprentice, he did not know to whom the horse and dray © 9 
belonged. ; 
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» The issue thus made up, was submitted to a jury, who-Fasreaw Dist. 
awarded ‘three hundred dollars to the plaintiff, and the February, 1856. 
' defendant appealed. “COMELE RT AL. 

- The parties have not thought proper to furnish us with any \j,ssserper oa- 
‘arguments on either side, and after a careful examination of ™*54*D Fis 
the evidence, we are quite at a loss to conceive on what the 
appellant could have founded any hope of relief from this 


court. The necessity of seizing the horse and dray in the In a case of 
wanton and ille- 


"first instance, in order to get possession of his truant apprentice gal arrest of 


boy, is not very obvious; but the detention of them after argh — 

repeated demands, and the offer on the part of the plaintiff to n pl ee 
2 W 

give him ample security to make good any damage for which cause, by the » 


he might be justly liable, evince such an obstinate determina- defendant, = 


tion on the part of the defendant to take justice into his own obstinate deter- ~— 


hands, as fully authorised the jury to make him pay some- jules on ae 


thing in the shape of smart money. There is not a tittle of $i = boa 


‘evidence in support of. the pretended claim of the defendant Fo nc to infliet 


TPORS ‘ mages in the . 
against the plaintiff in reconvention. Among the items in shape of smart 


the account which he insisted should be paid before he would ™°"*™ 
give up the property, is one of five dollars as a reward for 
taking up his own apprentice; and another of fifteen dollars 

for serving his customers. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 





CURELL ET AL. US, MISSISSIPPI MARINE AND FIRE. 
INSURANCE COMPANY. | 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


’ Anerror in stating the time when a vessel sailed, so as to place her oué of 


time, when the insurance is effected, will be considered a misrepresen- 
tation and concealment of the true time, whether through error or 


intention, sufficient to avoid the policy and release the insurers. 
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CASES: IN THE SUPREME COURT 


A knowledge of the true date at which a ship sails, is all important to the ‘ 
insurers, who are about to take upon themselves the risk of hereafe 


arrival at the port of destination. 


The plaintiffs commenced this action on a policy of 
insurance, effected in the office of the defendants, the 4th of 
January, 1831, but the policy was not delivered until eight 
days afterwards. The defendants insured the risks “oq 
supposed commissions on goods to the consignment of the 
insured on the ship Edward Downs, from Belfast to News 
Orleans, conditioned. that the said company should be liable 
only for total loss, on the non-arrival of said ship in the port 
of New-Orleans.” The ship was lost and the plaintiffs claim 


two thousand seven hundred dollars as the amount of their 4 


commissions also lost. 

This case has been before the court and remanded: for 
another trial. See facts and evidence of the case stated in 8 
Louisiana Reports, 353. 

On the return of the cause it was submitted to the distriet 
judge, on some additional testimony taken on the second 
trial. The only remaining points to be decided relate to 
misrepresentation and concealment on the part of the insured. 

One of the plaintiffs, who applied for the insurance, stated 
to the secretary of the company that the ship had been at 
sea about seventy-two days ; that she had sailed between the 


18th. and 25th of October, but not before the 18th. Another - 


of the plaintiffs (Kilshaw) distinctly stated that he had letters 
from Belfast to the 18th of October, at which period the ship 
Edward Downs had not’ sailed. These were the represen- 
tations made by the party effecting the insurance, and at the 
time of taking out the policy. It was further stated that the 
vessel was seen off the coast of Jamaica, the Ist of December. 
The evidence established that the vessel actually sailed the 
6th of October, and at the time of effecting the insurance 
was out ninety instead of seventy-two days, as represented. 
T. Urquhart, witness for the defendants, being asked, “if 
from his experience as a merchant or underwriter, he would 
not consider the fact of a vessel having sailed from a foreign 
port fourteen days earlier than was represented at the time of 
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insurers in taking the risk, says, ‘he should undoubtedly 


consider such misrepresentation to be a material fact in 
_ effecting such insurance.” 


Being asked, whether, if in considering the time of a vessel 
sailing as material, he would not add such a clause as a 
warranty, and insert the same in the policy, says, that if he 
considered the time of sailing as material, he would insert the 
samé in.the policy.” 

Witness considers the premium of seven and a half per 
cent. for insurance on commissions as a high rate, and out of 
the ordinary rate of insurance. The usual rates on goods 
from Europe to the port of New-Orleans, on vessels out -_" 
or fifty days, is one and a half per cent. 

Witness being cross-examined, was asked if he would 
consider the fact of a vessel bound to New-Orleans, having 


’ sailed the 6th of October, instead of the 18th, as represented 


to the insurers, as a material fact, if the vessel insured had been 
seen off the Island of Jamaica on the Ist of December, when 
the insurance was made in New-Orleans the 4th of January 
following ; says, in that case he should not consider the fact 
of the vessel having sailed fourteen days earlier than was 
represented, to be material. But that from the constant and 
almost daily intelligence received in this country from 
Europe, it is impossible to conceal the actual date of a vessel 
sailing from thence. That the precise time of vessels sailing 
from a port in Europe to this place is generally uncertain, and 
not positively known to merchants here.” But further, in the 
opinion of witness, “if a person applying for insurance on a 
vessel, in place of stating in the usual way that the vessel was 
to sail on or about a certain day, stated to the underwriters 
that letters received from the port from which the vessel was 


. to sail, and that she had sailed between the 18th and 25th 


of a certain month, and not before the 18th, and the fact 
turns out that she actually sailed on the 6th of the same 
month, such a misrepresentation would be very material. 
Witness has been a director or president of an insurance 
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effecting insurance:on her, as @ material fact in influencing the Eastzux Dist. 


February, 1856. 
a 


CURELL ET AL. 
, we. . 
MISSISSIPPI MA- 
RINE AND FIRE ~ 
INS, CO, 
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February, 1856. 
Se 
CURELL ET AL. 

v8, 
MISSISSIPPE , MA- 
RINE AND FIRE 
ANS, CO. 


ed speedily to diffuse information.” 10 Pickering’s Reports, 





CASES IN THE SUPREME COURT- 


company ever since their first re in the city of 
New-Orleans.” “ste 


-It was in evidence that the Edward Downs was seen of " 


the coast of Jamaica the Ist of December, by the ship Marg, 
but this fact was not communicated at the time of m 


the insurance, though it was known and reported to the. ; 


office before the policy was delivered to the insured. It wag 
also in evidence that passages from Europe to New-Orleang 
were unusually long that season. The Edward: Downs was 
lost on the 3d of December. 

From all the evidence exhibited, the district judge 


concluded that the ship was out of time when the insurance — : 


was effected. Judgment was rendered for the defendants, 
The plaintiffs appealed. 


Eustis, for the plaintiffs, contended, 

1. That there could not at the present state of regular 
communication between this country and Great Britain and 
Ireland, be any thing like a deception as to the time of sailing 
of a general ship, a regular trader, from a port like Belfast 
to New-Orleans. 

2. Any verbal representation on the subject, must bea 
matter of conjecture, as the newspapers afford to every 
Insurance office, certain means of information, as to the time of 
the sailing of vessels, those in port, &c. &c. Courts so 
interpret all representations of this kind. Phillips on Insurance, 
page 82. The former ones on this: subject, are no longer 


' adhered to, anda rule is adopted more consistent with the 


intelligence of the ‘age. A case is there cited, in whicha 
ship represented to sail in May, sailed in July. It was held 
not to be a misrepresentation. Allegra 4 Adams vs. The 
Maryland Insurance Co. 1 Gill §& Johnson, 136. 

3. Underwriters are presumed to know the ordinary marine 
intelligence. 2 Phillips on Insurance, 85. “The general 
presumption is, that the agents of the office will examine 
those items of marine intelligence which are expressly design- 
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Manuscript ‘case of Alsop vs. The Esersan ‘Theri’ 


Commercial Insurance Company, decided by Judge Story, in February, 1836. : 


October, 1833. 

4. If the underwriters were misled in this case; it was 
because they choosed to be. The possession of the ordinary 
marine intelligence, which they were bound to know, would 
have prevented any mistake on the subject. 

_§. If the representation was. important, it ought to have 
been inserted as matter of warranty. See testimony of Urqu- 
hart. .1 Phillips, 130, et seq. The delivery of the policy to the 


assured, after the situation of the vessel was known to the’ 


insurers, without any mention or warranty as (o the time of 


_ sailing, was a waiver by the insurers of aay representation on 


that point. 


Lockett, for the defendants. 


G. B. Duncan, contra. 


Mathews, J., delivered the opinion of the court. 


This case-was before the Supreme Court in February term, 
1832, and was remanded to the District Court for a new trial, 
in consequence of a belief that the verdict of the jury, on 
which the judgment had been based, was not-supported by 
the evidence. The cause on the new trial, was finally 
submitted to the decision of the court, without the interven- 
tion of a jury, and judgment being rendered for the Se, 
the plaintiffs appealed. 

A correct decision of the case depends vidi on one fact, 
viz. whether there was concealment or misrepresentation on 
the'part of the insured relative to the time at which the 
vessel sailed from the port a qua.- The plaintiffs having 


' insured: the amount of commissions to which they would be 


entitled on goods shipped to their consignment, by the ship 
Edward Downs, from Belfast, in Ireland, to New-Orleans. 
All the important facts disclosed by the testimony, are 


detailed in the opinion heretofore pronounced by this court. 


See 3 Louisiana Reports, 353. 


CURELL BT AL. 


v8. 
MISSISSIPPI MA- 


ia = |: FIRE 
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In the eltboeen then offered, allusion was made to letters: 


February, 1856. which had been received ‘by the plaintiff, Kilshaw; from 


“CURELL ET AL. 
v8. 
MISSISSIPPI MA- 
RINE AND FIRE 
INS. CO. 





’ Belfast, from which it was presumed he had derived know. 


ledge of the true date on which the ship sailed. 

These letters were not shown on the first trial of the cause 
in the court below, but were exhibited on the last. They do 
not, however, in our opinion, materially vary the state of the 
case. If they be admitted to have any effect on it, the 


conclusion or influence to be drawn from them, would ’be 


rather prejudicial to the pretensions of the appellants. In 
obtaining the insurance, the plaintiffs assumed as a fact, and 
so represented it to the insurers, that the vessel did not sail 
before the 18th of October, 1830. Now by one of the letters 
alluded to, dated Belfast 18th October, and received in New- 
Orleans on the 22d of December following (about twenty 


days before the insurance was effected) mention is made of 


goods similar to those per Edward Downs, as being on hand. 


' The inference from this expression (as we understand it) 


would be that the ship had sailed before the date of this 
letter. 

The only question in the case is, whether the informealil 
or representation given by the insured to the insurers:at the 
time of making the contract, and which is shown by the 


evidence to have been incorrect, was of a fact material to the - 


risk assumed. 
We state this as the only question, because considediad 


the obligation of the insurers complete and binding from the 


time the terms of insurance were accepted by them, (if the 
contract be one entered into in good faith and without error,) 
in considering the case, we leave entirely out of view the 
subsequent occurrences disclosed by the testimony, as to. the 
observations of the president of the company about the time 
the policy was delivered to the plaintiffs, and after some 
additional facts relative to the progress of the ship on her 


voyage, had come to the knowledge of the insurers. These 


facts can have no influence on the cause, for it was not known 
at the time of making the contract, that the vessel had been 
seen near the coast of the island of Jamaica. The insurance 
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The representation made by the plaintiffs at the time when February, 1836. 
it'was obtained, showed the ship to be out from the port a quo cursus ob Bra 
seventy-two days, when in truth ninety days had elapsed. MrestaStRT sain 


RINE AND FIRE. 
from the period of her sailing, making a misrepresentation ot a 


suppression of the space of eighteen days. Whether this 


misstatement arose from a deliberate intention to deceive, or 
from error, is not material, the fact being assumed on the 
part of the applicants for insurance; if it be material in relation 
to the risk taken, and was afterwards shown to be false, it 
suffices to avoid the contract. 


The testimony shows, that an ordinary voyage from Belfast An error in 
stating the time 


to New-Orleans, is performed in about fifty or fifty-five days. when’ a vessel 


But when western winds prevail, the period may be prveny s » e 


lengthened. time, whensthe 


insurance is ef- 

‘From this it is seen that the ship, in the present initia: feeted, will be 
was greatly out of time when the insurance was effected. pe mona i 
The knowledge, therefore, of the true date at which she left tionand conceal- 


the port a quo, (as it appears to us) was all important to time,. whether 
those who were about to take on themselves the risk of her parte ‘sufi 


f ; ee ati hid cient to avoid 
safe arrival in the port of destination ; and they cannot be the policy” aa 


| presumed to have been conusant of this fact, as they were release the insu- 


rers. 
not directly interested in such knowledge previous to the peers: 


time when the erroneous representation was made to them of the true dese 
at which a 

by the plaintiffs.’ calle ical me 

It is seen that we have considered the case solely in portant to the 

insurers, _ who 


relation to the doctrine of representations in insurance, and are about to take 
upon themselves 
as hot coming within any of the rules relating to warranties, the risk of her 


and as a proof of the correctness of this mode of treating it, -_ gir ye 
we refer to Condy’s Marshal, page 450, et seq. and Phillips on tination. 


Insurance, pages 85-6. 


It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be affirmed, with costs. 
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must be considered .as one from Belfast to New-Orleans. Eastsan Dwi’ 
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CASES IN THE SUPREME COURT 


\ 


M‘MANUS’S SYNDIC vs. JEWETT. 


‘ 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF. 
NEW-ORLEANS. 


In an action by the syndic of creditors to annul certain sales made by the 
absconding debtor, on the ground of fraud, it is not sufficient that the 
insolvent debtor and a person acting as the common friend of both 
parties, were guilty of fraud and simulation, to enable the plaintiffs to 
succeed, if it appears the purchaser acted fairly and honestly. 


This is an action instituted by the syndic of the creditors 
of Francis M‘Manus to annul the sales of certain property 
made by the insolvent, M‘Manus, to the defendant, on the 


eve of his absconding and leaving the state, on the ground of : 


fraud and simulation. ; 

This case was before the court in 1834. See the facts and 
evidence fully stated in the former report of the case, $ 
Louisiana Reports, 530. 


On the return of the cause to the Parish Court it was: 


submitted to a jury, who after hearing much testimony 
touching the pecuniary affairs of the insolvent at the time of 
executing the sales of his property in question, and receiving 
an elaborate and minute charge from the judge presiding, 
delivered a verdict for the plaintiff on the ground that the 
sales were simulated and made in fraud of creditors. Upon 
judgment rendered in conformity to the verdict, the defendant 


appealed. 


Preston, for the plaintiff. 
Hoffman and Strawbridge, for the appellant. 


Mathews, J., delivered the opinion of the court. 


Most of the legal questions involved in this case have - 


already been settled by our former decision in it, which may 
be seen in the 6th volume of Louisiana Reports, page 530. 
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- court. There are none which, pursuant to our view of it, 
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: What remained to be decided when the cause was Kasrsrw ‘Dist. 
remanded, relates principally to matters of fact out of which /ruary, 1896, 
arise questions of fraud and simulation ; they were submitted  ‘manus’s 


toa jury who found a verdict for the plaintiff, and judgment 9  *"xne 
being thereon rendered the defendant appealed. <5 SEWER. 


In matters of this kind it is generally admitted and has 


| been often asserted by this court that juries are proper judges, 
- and in all cases where their verdicts have been supported 


even, by evidence, doubtful, in our view, we have refrained 
from interfering with their conclusions based on the facts of 
a case. But this court is so constituted as to require of its 
judges to inquire into and decide on questions of fact as well as 
those of law, and when, from an attentive examination of the . 
testimony in a cause, we believe a verdict to have been found 
entirely contrary to the truth of the facts of a case, or without : 
any évidence to support it, in such a case it has been our 
uniform course of proceeding to send the cause back to the 
inferior court to be tried de novo, and again submitted ‘to 
another jury if the parties require it. 

The application for anew trial in the court below on the 
ground of newly discovered evidence (and which has been so 
strongly urged on this court) is perhaps not supported by the 


circumstances of the cause, but on this subject we give no 


decisive opinion, believing that it ought to be remanded on m 
, In an action 


other grounds. by the syndic of 
‘We have carefully and attentively examined the testimony, et", © a”- 


and have been unable to discover any facts disclosed by it ™ade by the ab- 
sconding debtor, 


calculated to sustain the verdict of the jury, according to the on the ground of 
legal principles of the case, as heretofore established by this per Ben “eo 
the —_ insolvent 
5 : debtor and a per- 
prove fraud on the part of the defendant, in the purchase of son acting as the 
j common frie 
property from M‘Manus, who soon after acted the part of a of both parties, * 
fraudulent insolvent. Whatever may have been his miscon- 7° Sty of 


duct, or that of Prendergast, the common acquaintance of lation, to enable 


: ‘ re the plaintiff to 
him and Jewett, it ought not to be visited as an offence on suaveed it ap- 
pears the pur- 


the latter, who for any thing shown .to the contrary in the "yore We Por 
present state of the testimony, appears to us to have acted ly and honestly. 


fairly and honestly. 


































CASES IN THE SUPREME COURT 


Easrxrn Dist. It is, therefore, ordered, adjudged. and decreed that: “ 
February, 1886. judgment of the Parish Court -be reversed and annulled, the 
~xomerrs, Verdict af the jury set aside, and that the cause beigent back 
w-¢ to the court below for a new trial, and that the appellee Pay 
piees’s BEIRS. the costs.of this appeal. 





NOIRETTE, f. w. ¢. vs. DIGGS’S HEIRS. 






APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF ? 
NEW-ORLEANS, 


An assumpsit by a deceased vendor, to refund the price of a slave which 
died of a redhibitory disease, is binding on his heirs. 

Ten per cent. damages will not be awarded in an appeal case, which in its 
origin was one of litigation and uncertainty. 


This is a redhibitory action. The plaintiff alleges she 
purchased a negress slave of a certain C. W. Diggs, who 
soon after died of scrofula, which disease existed before and 
at the time of sale. She claims a rescission of the sale with 
a return of the price, (four hundred and twenty-five dollars,) 
from the heirs and legal representatives of said C. W. Diggs, 
now deceased, who in his lifetime: eeaied the justice of her 
claim. 

James B. Diggs, heir and attorney in. fact if the other 
heirs of C. W. Diggs, deceased, admitted thé» sale, and 
pleaded the general denial to all other matters alleged in: the 
petition, and further, pleaded prescription. _ 

On the trial the plaintiff proved by one witness that the ~ 
deceased started from New-Orleans soon after the sale, which 

was made the 23d of November, 1831. The slave died in 
three or four months afterwards. The deceased promised to 
pay, and the defendant, J. B. Diggs, acting for himself and 
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es ‘the other heirs renewed the promise after receiving certificates Easrexw Dist, 
from three physicians. Pibrvanys: 0m 


Upon this assumpsit the judge of vinta gave judgrent roms, 
in favor of the plaintiff, for the price claimed, with interest po 


: thereon from the day of sale. The defendants appealed. D1GGS’s HETRS. 


Soulé, for the plaintiff. 
Strawbridge, contra. 


Mathews, J., delivered the opinion of the court. 

This is a redhibitory action in which the plaintiff claims 
restitution “of the price of a female slave, sold to her by 
Christopher W. Diggs in his lifetime, who is represented by 
the defendants as his heirs ; prescription is pleaded by them 
tothe suit and a general denial of all the allegations in the 
petition except their heirship. Judgment was rendered for 
the plaintiff in the court below, from which the defendants 

The petition alleges the absence of the vendor from the 
state as an interruption of the prescription relied on bythe 3 
defendants, and also an assumpsit on his part to refund the ‘ 


__ price of the slave on being informed that she had died shortly 
©) after the sale, of a hereditary and incurable disease’) The An assumpsit 
" * yecord contains no evidence of the absence of the vendor; but >Y 2 deceased 


vendor,totefund 
there is proof of his having assumed to return the price; as pm price, of J 
declared i in the petition. On this evidence, the court below of ‘a redhibé 


ang . Pay eae disease, is bi 
seems to have based its judgment, and in our opinion acted ing ooh his tales, 


correctly. ‘There is a prayer in the answer to the appeal for ‘Ten per ceat. 
ten per cent. damages ; but it is believed that this is a case ee 4 
in which damages ought not to be decreed, because in its a peal cote 
origin it was one of litigation and uncertainty, ~ — one of 
gi rm om 
uncertainty: 


It is, therefore, ordered, adjudged and decreed, that .the 
judgment of the Court of Probates be affirmed, with costs. 
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APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE JUDGE fi 

THEREOF PRESIDING. 2 t 

: , ~o : ea: e 

In an action on a special agreement, for the price of putting up @ mill, =e. p 


evidence of the value of the work and labor done on it, will not be’ 
admitted; the parties having agreed on the price. 

There is no law requiring a party claiming damages, for an injury resulting 
from the non-performance, or: unskilful performance of a contract for 


= nea tna teed Ea 2 
—= | 


work and labor to be done, to first ‘put the delinquent party in mord, 


‘ This is an’ action on a written contract, entered into 
between the plaintiff and defendant, in which the former 
agreed to build a mill for the latter, who was to pay him six 
hundred and seventy-five dollars, as the price therefor. He 
alleges he has performed the contract, and claims the sum - 

_ agreed upon as now due, which the defendant refuses to pay. 

The defendant admitted the written agreement sued on, 
but avers the plaintiff failed to comply with his contract; 
that the work he performed towards erecting the mill, was . 
done in an unworkmanlike manner, and so defective that she 
was obliged to employ other workmen to complete it and 
repair the defects; and that by reason of the delay and neglect 
of the plaintiff, she has sustained damages in the loss of her 
crop and expenses, to the amount of one thousand dollars; 
for which she prays judgment in reconvention. ; 

Upon these issues, the parties went to trial before the | — 
court and jury. The plaintiff asked a witness what wasthe ‘| — 
value of certain parts of the mill, which had been made by § 
him under his contract. The defendant objected to the 
question asked of the witness, on the ground that a specific =~ 
contract existed between the parties, and it was not competent 
to go into an inquiry of the value of paris of the work, there 

~ being no allegation of part performance, and that he was 
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were overruled by the court, and a bill of exceptions taken. 
The defendant offered evidence to prove the amount of somos 
damages sustained by the defective and bad mamner in which 


- the plaintiff had performed the work, for the reason that the 
defective performance of the work, formed a ground of action . 


for a violation of the contract, and that it was not necessary 
to show that the plaintiff had been put in mord.. The 
evidence was objected to, and the objection sustained by the 
court. The defendant excepted. 

‘The cause was submitted to a jury on the evidence 
produced, and a verdict was returned in favor of the plaintiff 
for five hundred and twenty-five dollars. From judgment 
rendered thereon, the defendant appealed. 


The case was argued ex. parte, by Mr. Labauve, for the 
defendant and appellant. 


Martin, J., delivered the opinion of the court. 

This is an action to recover from the defendant the sum of 
six hundred and seventy-five dellars as the price of work and 
labor done in building a mill for the latter, in pursuance of a 
written agreement between the parties. 

. The defendant resists payment on an allegation that the 
work done on the mill had been so defectively and unskilfully 
executed, that the plaintiff, so far from having complied 
with his -contract, and benefited her by erecting and com- 
pleting her mill, by his delay and bad workmanship, had 
caused her material injury, and was the means of losing her 
crop. She claimed damages in reconvention. ‘The plaintiff 
had a verdict and judgment, from which the defendant 
appealed. 

In the argument of the case, the counsel for the appellant 


has drawn the attention of the court to two bills of exception. ° 
’ The first is taken to the admission of evidence offered to prove 


the value of part of the work and labor done. 

‘The second bill of exception, is taken to the refusal of the 
judge to receive evidence, offered to support the claim and 
plea in reconvention. 





71% 


 . entitled to recover as upon a meruit. The obj shows nbianaiitiil 
enti pon a quantum yec Pebrary, 1886 


MORTON 
v8. 
POLLARD. 








176 CASES IN THE SUPREME COURT 


Easteen Dist. We are of opinion the district judge erred,in excluding the 
February, 1836. evidence, in both instanées. The parties having agreed py 





’ prvenszts the price to be paid for the work and labor in putting up the 
~ mill, evidence of the value of the work done, is inadmissible. 


LANUSSE. * . . . . > : 
Inanactionon “Lhe court declared it as its opinion, that the violation of 


a special agree- the contract for which damages were sought in reconvention, 
price of petting was passive and not active, and that it should be first shown 
a mill, evi- ,. a oi ° — 
dence of the va- thet the plaintiff bad been put in mora for the non-perform: 
pad tea work ance of his contract, before the defendant in reconventiog 
on it, will not could recover damages. 1 
be admitted, the F ° ‘ . A 
parties’ having “This court is unacquainted with any rule of law, which 


agreed on the requires the party claiming damages for an injury sustained , 


price. : 
There is no on account of the non-performance or defective performance 


winger. Be of a contract for work and labor to be done, to first put his 


damages for an adversary in mord, before he can be permitted to prove his . 


injury resulting 

from the non- damages. 
performance, or 
aa 2 
ormance a : 1 

paca all It is, therefore, ordered, adjudged and decreed, that the 
and labor to be judgment of the District Court be annulled, avoided and 


done, to first put e y , 
the " dalinnucad reversed, the verdict set aside and the case remanded for a 


party in moré. new trial, with directions to the judge not to allow evidence 


of the value of the work on a quantum meruit ; nor to reject: 


evidence in support of the plea in reconvention ; and that the 
plaintiff and appellee, pays costs in this coutt. 


= 


DEVERGES US. LANUSSE. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where a mortgage is regularly recorded, before sale and conveyance of the 


property in dispute to the defendant who is third possessor, and before ' 


the latter became a creditor of the mortgagor, ought he to be allowed to 
impeach the validity of the contract of mortgage as against the mortgagee: 


Quere ? 


j 
i 
a 
; 
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Where the consideration of a contract of mortgage is impeached by the Eastsan Dust. 
third possessor of the mortgaged premises, prima facie evidence of the February, 1836. 
>>> TTS 


genuineness inherent in the contract itself, coupled with proof of 

advances in money, &c. to the mortgagor by the mortgagee, will 

authorise a recovery against the third possessor. 

This is a hypothecary action against the third possessor of 
mortgaged property. ‘The plaintiff claims the amount of a 
promissory note for nine thousand three hundred dollars, 
executed by his son to him for advances of money, and 
. secured by a mortgage on certain property in the city of 

New-Orleans. Since the execution of the note and mortgage, 
-Deverges, the son and mortgagor, sold the mortgaged premises 
to the defendant, Lanusse. The plaintiff prays for an order 
of seizure and sale of the property in contest. - 

The defendant resisted the order of seizure, and also the 
plaintiff’s hypothecary action, on several grounds: First, that 
the plaintiff never advanced the money to his son for which 
the note purports to have been given ; that the act of mort- 
gage is simulated and the note given without consideration. 

2. That by the declarations of father and son, the note in 
question was cancelled. 

$. That certain slaves given in the same act to secure this 


pretended debt, are in the plaintiff’s possession or have been 


sold for his benefit, and he is required to account therefor. 

4, That when he purchased the property in dispute the son 
of the plaintiff declared in the act there was no note due by 
him to his father, but that it was extinguished. 

-He prays that P. Deverges, the son and mortgagor, be 
cited, and if he fails in his opposition, that he may have 
judgment against said mortgagor for eight thousand dollars 
loss and damage. 

Upon these pleadings the parties went to trial. Much 
testimony was taken and produced on both sides, which is 
stated in the opinion of the court. 

The district judge in trying the case, remarked that it 
contained conflicting equities which could only be correctly 
settled by a close attention to the relation of the parties and 
a minute detail of facts. He finally decreed a sale of the 
23 
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Eastzns Dist. property to pay the plaintiff’s claim, after allowing thread 





























we 

February, 1836. of this suit and a sum of — dollars to the defendant; and im 
pevencss the remainder, if any, be paid to the defendant. The latter q bi 
-uewesss,  @Ppealed. en 
‘Canon, for the plaintiff. m 

7 : al 

Peirce, contra. : @ i a 

» 4 * ‘a 
Mathews, J., delivered the opinion of the court. cl 

This is an hypothecary action in which the plaintiff prayed il 

for an order of seizure and sale of a house and lot (as described | 


0 
in his petition) which was at the time held by the defendant ¥ 
asa third possessor who makes opposition to the seizure, r 
alleging that the mortgage under which it is claimed igs t 
simulated and that no consideration was given by the t 
mortgagee for the promissory note of the mortgagor, to 
secure the payment of which the contract of hypothecation ‘ 
was made. On this opposition, the plaintiff proceeded-to 
prove the reality and genuineness of the contract, and thusto —- | 
justify its fairness and honesty. 8 | 

The court below, after hearing much testimony, supported i ! 
by its judgment the order of seizure and sale, from which the | 
defendant appealed. 

The mortgage purports to secure the payment of nine 
thousand three hundred dollars, the amount of a note given 
by the mortgagor to the plaintiff at the time of entering into ~ 
the contract, and also to secure the latter for endorsements, 
which he might make subsequently for the use and benefit 
of the former. . 

This was a transaction between a father and his son, who 
at the time was about to commence some mercantile pursuit, 
and appears to have been intended to aid him in his under- 
taking. No specific amount of endorsements is stipulated in 
the contract of hypothecation, nor is any thing claimed on 
that ground in the present suit, although evidence of endorse- 
ments to a considerable sum appears in the record. This 
part of the cause need not, however, be commented on, as 


Re aa teres, secs 7. Gore Ake 


sep tien RR 
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‘ 


"we are of opinion: with the court below, that the plaintiff has Eastern Dist. 
Bs imade out his case as it relates to the promissory note given by Feéruary, 1836. 
i his son at the period when the contract of mortgage was DevEnenS 
__ entered into. cee: 
| his mortgage was regularly recorded long before the Whereamort- 
mortgagor conveyed the property in dispute to the defendant, apa 
and before he became a creditor of the former. Under these fore sale and 
conveyance of 
circumstances, a question might be raised whether the the property in 
appellant ought to be allowed to impeach the validity of a 4 defendant, ee 
contract in which he was not at the time of its confection a hagas posses- 
d before 
: interested, either directly or indirectly, and of the existence pret oration 
of which he must be supposed to have had knowledge, as it ¢ clam 
was made in public and authentic form, and had been duly_nettobeallowed 
registered in the office of recorder of mortgages. But it is validity of the 
unnecessary to touch this question, believing as we do that gees ag 
the testimony of the case establishes the reality and truth of Guat ee 
the agreement in relation to the note which it purports Pe os, 
secure. 
It is proven on the part of the plaintiff that five thousand 
dollars had been borrowed from the Merchants’ Insurance 
Company, in the month of March, 1831, in the name and on 
the credit of Deverges, the father, which sum was received 
by the son. The note which was given by the plaintiff is 
still due by him and he has paid the interest on the capital. — 
This was done three months before the date of the note and 
contract of hypothecation now in question, which has never where the 
been regularly cancelled. Thereisalso evidence on the record of Seale . 


three thousand dollars more having been advanced by the father mortgage isim- ‘ 
peached, by the 


Sp ORS Tg i ~ 
Rebates ccs Sanat 


oases 


facie evidence of genuineness inherent in the contract itself, ofthe ma { 
premises, prema 


and if we further take into consideration the fact shown by -— evidence 
the record, that the plaintiff will probably suffer large losses ness bP ser in 
by the mismanagement of his son in conducting his business, pa ee, 


it would seem that principles both of law and equity clearly with proof oa 
vancesin mon 


4 H support the judgment of the court below. &e., tothe mort- 
| gagor, by the 
mortgagee, will 


is. th thori 
It is, therefore, ordered, adjudged and decreed, that the vay shit he 


judgment of the District Court be affirmed, with costs. third possessor. 


os 





tohisson. If, to the force of this testimony, be added the prima third possessor. 
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Eastern Dist. 
February, 1836. 


——————— 
BERTHOUD’S 
HEIRS 
v8. 
UNRUH: 
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BERTHOUD’S HEIRS US. UNRUH. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY or ; 


NEW-ORLEANS. ’ 


The heirs of a succession, the property of which is sold at a judicial or 


purchaser. 

But persons who provoke a sale, are bound to see that its terms are correctly 
announced. If the terms announced are different from what the law 
requires, the sellers are still bound to comply with them, or the bidder ig 
released from his bid. 


A notarial act of sale, is neither necessary or essential to the purchaser - 


ata judicial sale. The adjudication made and recorded,in court, is a 
complete title to the purchaser. A notarial act may, nevertheless, be 


useful. 


The defendant, Unruh, became the purchaser of a slave at 


the sale of the succession of Mrs. Berthoud. The sale was - 


made by the register of wills, and by order of the Court of 


Probates. At the foot of the advertisement, the register says, © 


“the acts of sale will be passed before William, Christy, 


notary public, at the expense of the purchaser.” The 


purchaser refused to comply with his bid, until the act of sale 
was executed. 

The plaintiffs took a rule on the defendant, to show cause 
why he should not comply with the terms of sale, or the 
property would be sold again at his expensé. He replied he 
was always ready to comply whenever the notarial act was 
passed, but that the plaintiffs had refused; wherefore, he 
prays, that the adjudication to him be annulled, and the rule 
discharged. The tule was discharged accordingly: The 
plaintiffs appealed from the order discharging it.- 


Buchanan, for the plaintiffs. 


Roselius, contra. 


probate sale, are not bound to execute a notarial act of sale to the 


wo eee ee eee 
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ti Martin, J., delivered the opinion of the court. Easrenn Dist. 
‘The surviving: husband and heirs of the: late Angella 7eruary, 1836. 


‘Berthoud, have appealed from the decision of the Court of ssersoup’s , _ 


Probates for the parish and city of New Orleans, discharging “xm 
arule which they took on one John ‘Unruh, the purchaser of —uxaun. 
a slave at the sale of the succession of Mrs. Berthoud to show 

‘cause why he should not comply with the terms of the 


adjudication to him, or in default thereof, that the property 


>be advertised and resold at his cost. 


‘Unruh alleges in his defence, that he had been induced to 
bid at the sale, under the belief that a notarial act of sale 
would be given by the register of wills, according to his 
advertisement publishing the terms of sale. That he has 


always been ready and willing, on his part, to comply with a suecession, the 
the terms of the adjudication, and applied at the office of the rer? wa oe 


a judicial or 
notary named for the purpose of passing the act, but that the #J9¢ oie rae 


plaintiffs in the rule, have always refused to pass said deed. bound to execute 
On the part of the plaintiffs in the rule, and appellants in prvi pi 


this court, it is strenuously urged that such an act as the one bese 
ut perso 
demanded by the purchaser is not required by law ; that the who provoke . 


Louisiana Code, article 2601, declares that a natelal act is a, 


‘unnecessary to complete the title of a purchaser at a judicial ter pur ihe: 


sale, and that in fact the register of wills was without ced. cod. Ifthe terens 
authority to bind them to do any thing which is not required Smee , te 
by law. what the law re- 
quires, the sel- 

It is clear, in the opinion of the ait the register had no les are still 
such power or authority, and the heirs of the estate, who are — cane 


appellants here, are not bound to execute a notarial act, such the bidder is re- 
. leased from his 

as the one in question ; but it appears equally clear, that bid. 

those who provoke a sale are bound to see that the terms of oS 

it are correctly announced, and that they cannot compel necessary or es- 


tial “to th 

persons who bidat the sale tocomply with different conditions, purchase te 
or carry their bid into execution on any other terms than }p.° wed. 
those published before the sale took place. tion made and 
recorded in 


An act of sale passed by a notary is, indeed, neither court, is a com- 
necessary or essential to the perfection of the title of the mae dag a 


an . notarial act ma 
purchaser, but it may, nevertheless, be useful. The fact — a veg 


that notarial titles were promised in the advertisement which useful. 


The heirs of> 
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Easreen Dist. priicellll the sale, entitles the bidder to demand them) on 
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February, 1856. the adjudication, and justifies him in declining a conga fil 
GARNIER ET AL. sameiaanan. Willi the terms of sale, if they are withheld or refused... Pe 
percuaun’ss The Gircumstance that the notarial act promined to i) 
Successios. purchasers, was stated in the postscript, instead of the body P 
of the advertisement, does not alter the case. - al 

It is, Biorefore, ordered, adjudged and decreed, that the : 

judgment of the Probate Court be affirmed, with costs. tl 

, a 

r 

20 





GARNIER ET AL US. PEYCHAUD’S SUCCESSION. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF ' : ' 
NEW-ORLEANS. 


An inscription of a mortgage made the day before the death of the debtor, 
by one of the creditors, will have effect against all the others, although 
the succession proves to be insolvent and insufficient to pay all the 
creditors at the time it is opened. 


Anerased credit on a note in the possession of the creditor, is not conclusive 
proof, but may be repelled by evidence to show that it was erroneously 
endorsed. 


A note with the signature of the debtor crossed or erased, is still admissible } 
in evidence on the part of the creditor, to show he has:paid it for the 
former, and is entitled to be refunded out of his estate. The erasure 
furnishes a presumption in favor of the debtor, but it is not a presumption 
juris et de jure. It may be entirely repelled by showing that the 
signature was crossed through error or inadvertency. 


A note to which the deceased was no party, is per se inadmissible in 
evidence to charge his estate with its amount. But evidence to show 
that the proceeds of it when discounted went into his hands, is admissible. 
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 Peychaud, deceased. 


Garnier and others allege they are creditors of thé estate of 


Peychaud to the amount of twelve thousand four hundred 
and seventy-five dollars, and that their claims have been 
placed on the tableau as ordinary debts. They allege that 
Hermann & Son are placed thereon as mortgaged creditors for 
the sum of two thousand. dollars, to their prejudice, the 
_ judgment under which the mortgage is claimed not being 
recorded in time. That P. Guesnon is in like manner placed 
-on the tableau as a mortgage creditor for two thoagyed five 
hundred dollars. 

They also oppose, the claim of Madame Peychaud for 
fourteen thousand dollars as an ordinary creditor, alleging 
that there is nothing due to her. 

St« Martin and Christy also filed their joint opposition to 
the tableau joining in the opposition of Garnier and others, 

and asserting claims of their own which were omitted to be 
placed on the tableau. 

Guesnon’s judgment was recorded the 25th of February, 

,and Peychaud died the 26th, being the next day thereafter. 
Hermann & Son’s judgment was recorded the 20th of 
February. The opposition to it was given up. — 





The plaintiffs are opponents of the tableau of diduibution asters Dist. 
filed by the syndic of the amen succession of P. M. A. Februarys3836. | | 


GARNIEH'ET al. 


. - Madame Peychaud’s claim was contested on the trial of , 


these oppositions. ‘The evidence and facts relating to it are 
fully stated in the opinion of the court. 

The judge presiding in the Court of Probates, overruled 
the oppositions to Hermann & Son’s and Guesnon’s privileged 
claims, and reduced the claim of Madame Peychaud to one 
thousand dollars. 
recognised and they placed on the tableau as ordinary creditors. 

Madame Peychaud, Garnier and others, and St. Martin 
and Christy, appealed from the decree thus pronounced. 


Grailhe, Morphy and Benjamin, for the opposing creditors. 
1. Peychaud. was insolvent at the time of his death, so 
that the recording of the judgment of Guesnon is null and of 


The claims of St. Martin and Christy were 
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Eastern Dist. no effeet, having been inscribed on the day previous <i 
Pubruaryy 1056. pee of the insolvent debtor. Louisiana Code, 3326. : 


canner sv az, 2. The term failure is used in the above article of pei ; 
ome Code. It says an inscription made after the 


08. 
PEYCHAUD’S 


sucersston. failure, or the day preceding it, has no effect against creditors, 
' The term failure signifies the situation of a debtor who finds 


himself unable to pay his debts. Louisiana Code, article 


3522, No. 15. we 
3.. The inscription of Guesnon’s judgment being null and 


s void according to the provisions of the Code, he must be _ 


placed among the ordinary creditors. 
4. The claim of Madame Peychaud ought to be rejected 
for want of sufficient proof. 


Benjamin, for the opposition of St. Martin and Christy. 
D. Seghers, for Madame Peychaud. 
Deny, for the privileged creditors. ° 


Bullard, J., delivered the opinion of the court. 


The syndic of the estate of A. Peychaud, having filed a 
tableau of distribution, various oppositions were made by 


creditors, and the court having homologated the tableau with -- 


certain modifications, some of the opposing creditors prosecute 
the present appeal. We proceed to examine the several 
grounds of opposition, so far as they have been insisted on in 
this court, 
page The claim of P. Guesnon, assignee of M. Duralde, to be 
Aninscription i : 
of a mortgage Classed as an hypothecary creditor of the estate, is opposed on 


made the ay be the ground that the judgment recovered against Peychaud, 


the debtor, by from which the judicial mortgage results, was not recorded — 


one of the credi- 


tors, will have in due time. That Peychaud died on the 26th February, 
effect against all 1894 and that the judgment was recorded on the day 


the others, al- , ‘ ‘ ; 

though the sue- previous. In support of this opposition, reliance is placed on 
cession proves 

to be insolvent, article $3326 of the Louisiana Code, which declares that an 


me - suficient inscription made after the failure, or on the day preceding it, 


itors at the shajl have no effect whatever against other creditors. We . 


tien it is open-, 
ed, are of opinion that the court did not err in overruling the 
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‘ 


ition on this ground, The next article of the Code fasrenw Dien 


ation that if a succession administered by, a curator or February, 1836. 


beneficiary heir, is insufficient to satisfy the ‘creditors, an CANSIRN FF Sida 


inscription made by one of them after it is opened, shall have 
no.effect against the others. This last article appears to us, 
‘to have provided for a case like the present, and clearly 
contemplates that an inscription will be valid against other 
creditors, if made at any time previous to the death of the 
debtor. It cannot be doubted, that if Peychaud had lived 
eyen another day, without making a surrender of hi¢Hroperty, 
the mortgage would have attached, although it might 
appear afterwards, that he was in a state-of insolvency. It 


ig true this article does not speak expressly of estates. 


administered by syndics, but the class of cases contemplated 
' by it, in our opinion, embraces any which are insufficient to 
pay all the debts, and which are administered, primarily, for 
the benefit of creditors, whether by beneficiary heirs, admi- 
nistrators or syndics. Ubi eadem est ratio, eadem est lex. The 
previous, article, we think, refers to a case of cession or 
surrender of property. It would, in most cases, be manifestly 
impossible to ascertain on what precise day a man had 
-become really insolvent, when he should continue to admi- 
nister his own property without either a forced or a voluntary 
surrender, and consequently impossible to decide what 
inscriptions would be valid or otherwise. waa 

The widow of the deceased, claimed as a creditor about 
fourteen thousand dollars, and her claim was reduced by the 
Probate Court to one thousand dollars. She insists that. the 
court erred in refusing to allow her, Ist, the amount of a note 


of the deceased for one thousand eight hundred and fifty 
dollars; and 2d, the sum of twelve thousand doliars, the | 


proceeds of her own note in favor of C. Maurian, which she 
alleges was discounted, and the proceeds received by her 
husband. 

I. Upon the trial of the opposition, her counsel offered in 


oukdenen a promissory note drawn by the deceased on the 7th’ 
December, 1833, to her order, at four months, endorsed by . 


her and H. D. Peire; at the same time offering a witness 
. 24 : 


1 


snsenadanl 
| SUCCESSION, 
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“Easreax Dist. to prove that the note was taken up by her at its mat 
February, 1855- after the death of her husband. The introduction of the 


GARNIER ET AL. evidence and note was opposed, on. the ground that the’ 
8. 


rexcuaun’s signature of Peychaud to the note exhibited had ‘been 
= SUCCESSION. crossed, and that consequently neither the note nor oral 
An erased evidence in explanation of the same, could be admitted, — 


een the poss Lhe court having sustained these objections, a bill of 


of the a 
ay ~l y, the exception was taken. We are of opinion the court. erredsin a8 
conclusiveproof, rejecting the evidence. In the case of Benson vs. Mathews, — 4 s . 


co ag evi. We held that an erased credit on a note in the possessioniof. 


0 ee eM 


a 


os 
— a” ae. 


fF 

lence, to show ; 
ce the creditor, was not conclusive proof, but may be repelled — d 

neously endor- by evidence to show that it was erroneously endorsed. The 

~ two cases are not strictly parallel, but the same principle 

A note beige i Th clly p ‘th t prt ‘ i 

the signature of applies. e erasure 0 sl the signat 

po Rerees: pp r’ crossing 0 signature, furnishes 


ed or erased, is @ presumption in favor of the debtor, but itis not, in our opinion, 


still admissible a presumption juris et de jure. It is greatly weakened by the 


Seale odoe presumption resulting from the possession of the title itself, 
he has paid it and may be entirely repelled by showing that the signature — 


,- for, the ttienig was crossed through error or inadvertency. Such is the 


pe A can doctrine taught by Pothier and by Duranton. 7 Louisiana | 
i 


The erasure fur- Reports, 356. 13 Duranton, No. 432. 


Soaien Pw: Under this view of the case, we should feel bound to 


vor of the debtor 
“yy aaa remand the cause for a new trial, if the parties had not 


‘presumption ju- consented that the judgment should be reformed in this 


flied a st particular, and the credit allowed, if such should he the : } 


1 l, by 
= Bt thay th2, Opinion of this court. 


signature was I], The widow next offered in evidence her own note in 


crossed through 
crrororinadver. favor of Maurian, and endorsed by him and Tricou, which 


a ed fell due long after the death of Peychaud, and to which he 
which the de- Was nota party. The signature of Mrs. Peychaud had been 


ceased, was “ erased from the note. She offered witnesses at the same 


arty, 
nissible in time, to prove that the deceased had procured the note tobe — 
evidence to 

hisestate discounted, and that the proceeds had been delivered to him. 


with its amount This evidence was rejected, and a bill of exceptions taken. 


show that the We are of opinion that the note per se was inadmissible to 
when discounted charge the estate. The deceased does not appear as aparty, | 


Maar into his and must be considered as a stranger to the transaction. 


sible. - But evidence to show that the proceeds of it when discounted — 








ro - 
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* — jjable to the same objection. 


ant cannot complain if the court now consider the fact 

as proved, which she offered to prove by witnesses; and 
to adjudicate finally on the question. ~ . 

» The record shows that there existed no community of 

property between the parties; that Peychaud was in the 


2 . habit of acting as the general agent of his wife, and that this © 
an transaction took place about the 6th November, 1833, three 


months before the death of Peychaud. The claim filed by 
the widow against the éstate, is a round sum of fourteen 
thousand dollars, without any specification of items or dates, 
and the amount now claimed, added to those sums already 
_ allowed her, would exceed the amount claimed originally. The 


lot, previously sold by Madame Peychaud to her husband, 
and which contains a settlement of money transactions 
between them. She acknowledges that a sum of, nine 
thousand nine hundred dollars, and a further sum of twelve 
an thousand five hundred dollars, with which her husband 





H dollars and twelve cents in favor of the husband, which he 
i admits she paid him in cash at the time. It is true this does 
ag ' not purport to be a general settlement of all accounts existing 





important sums are charged than that now-claimed, and 
which, if received by the husband to be employed by him, 
must have been received two months previously. . If it had 
been the intention of the parties that Peychaud should be 
charged with the proceeds of the note in question, it is not 
probable that so important an item would have been omitted, 
and the omission of it renders it probable that it had already 
been accounted for, or that he had received the proceeds of 
the note, merely to hand it over to his wife. This settlement 








was made a very short time before the death of the husband, , 


and was intended to prevent litigation between their respective 





record further exhibits an act of retrocession of a house and - 


| __ had charged himself, had been by him employed for her use. 
i The result was a balance of two hundred and fifty-eight ° 


at the time between the parties, but it is also true, that less’ 





went into the hands of the deceased, does not appear to Us Fasten. Dist, : 
The case has been argued in Féruary, 1836. . 
this court, as if the evidence had been admitted, and the cima, BT AL. - 


vanalinite. 
SUCCESSION. 
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Eastern ‘Dist. heirs, which might grow out of a previous informal sale of 
February, 1856. the property by Madame Peychaud to her husband, and itis 
. vienna, sr at. declared that the consideration of the re-sale is to be credited “a 
“pexenaun’s ¢0 the sums with which the husband had charged himself, ce | 
succession. <* % yaloir sur les sommes dont il s’est fait charge pour dle? 
That she should pay him over in cash a trifling balance of . 
two hundred and fifty-five dollars, when he owed her at the 
same time nearly twelve thousand dollars very re ; 
received on her account, seems hardly consistent with that 
caution which appears to have marked her pec A 
transactions with her husband. Upon the whole, we areof 
opinion the evidence is insufficient to establish this part of 
her demand. | ia 
The claim of Olivier, as creditor for a les amount, has 
been opposed. The several notes in the record given from 4 
time to time, together with evidence that the deceased paid i 
the interest at each renewal, appear to us eee to support 4 J 7 
his claim. 































It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Probate Court, so far as relates to the claim 
of Madame Peychaud, be avoided and reversed ; and itis 
further ordered, adjudged and decreed, that she:te placed on 
the tableau as a simple creditor, for the sum of two thousand :| 
eight hundred and fifty dollars, in lieu of one thousand  — J 
dollars ; and it is further ordered, adjudged and decreed, that ‘ 
as relates to the other creditors, the judgment of the Courtof = 

‘Probates be affirmed, and that the tableau of distribution as 
_ therein corrected and as amended by this decree, be homolo- 


gated ; the costs of this appeal to be paid by the succession. 
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OF THE STATE OF LOUISIANA. 


PASSEBON 8. HIS CREDITORS. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
‘ NEW-ORLEANS, 


The creditor who demands the arrest of his insolvent debtor, must set forth 
the circumstances which induce him to make the oath. But it is 
sufficient, if these circumstances are disclosed by reference to the petition, 
schedule or other documents in the cause, A detail of them is not 
required in the affidavit. 


The article 223 of the Code of Practice requires the creditor to swear he 


verily believes the facts in his affidavit; but these words are not sacra- 
mental. The affiant may swear, “he suspects and fears his debtor is 
about to depart,” &c. and it will be deemed sufficient. 


The plaintiff made a surrender of his property on the 29th 
of December, 1835, for the benefit of his creditors and prayed 
that all legal proceedings against his person and property be 
stayed. An order was granted according to the prayer of the 
petitioner. . 

On the next day, Edward Vincent, a creditor of the 
insolvent, filed his petition alleging that “the said Passebon, 
under false pretences and unfounded allegations had obtained 
thé order staying all proceedings against his person and 
property.” 

“ From the tenor of the schedule filed, the resources which 
it was known were within the control of the insolvent on the 
eve of his insolvency, it is evident he conceals a large amount 
of his property.” 

“That the circumstances under which he failed are such 
as to induce this petitioner strongly to suspect the intentions 
of said insolvent, and that he has in fact strong’ reasons to 
suspect and fear that he will avail himself of the stay of 
proceedings granted to him to keep his person from his 
creditors, and to run away from the’jurisdiction of the court.” 
He prays that the insolvent be arrested and imprisoned. 
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HIS CREDITORS. 


q -  Basteny Disr. 
_ February, 1856. affidavit, declaring the facts it contained to be true, “and that: 
he has strong reasons to fear the insolvent will avail himself 


———————————_— 


CASES IN THE SUPREME COURT 


At the foot of the petition, the petitioner annexed hig 


of the stay of proceedings to leave the state,” &c. 

Upon. this petition and affidavit the insolvent was arrested | 
and imprisoned. : 

‘A rule was taken by the insolvent debtor on the petitioning 
creditor, to show cause why the former should not be 
discharged. 


On hearing arguments of counsel on both sides, the parish e 
judge discharged the insolvent on the insufficiency of the 


fete on which he was arrested. 
1, ‘“*He decided that a party resorting to an oxtraotdidlal 
remedy, must pursue the requisites of the law strictly.” 

2. “ That the 223d article of the Code of Practice requires 
the party obtaining the arrest of another, to swear that he 
verily believes the insolvent ‘is about to depart -from the 
jurisdiction of the court, &c. which is not complied with.” 

. §. “That he has not set forth the circumstances specially 


which induced him to the belief of the facts sworn to, asthe — 


above article requires.” 
The petitioning creditor appealed. 


Morphy and Grailhe, for the plaintiff and insolvent. 


Soulé, for the appellant. 


Martin, J., delivered the opinion of the court. . 

In this case the insolvent debtor was arrested at the 
instance of a creditor, under the 223d article of the Code of 
Practice, on the allegation that he was about to depart from 
the jurisdiction of the court, and thereby secrete ‘his person 
from his creditors. On application to the court, the debtor 
obtained his discharge from the arrest. The creditor who 
had provoked the arrest, appealed from the decision of the 
court which ordered the discharge of the debtor. 

The discharge was claimed on thé ground of the alleged 
insufficiency of the affidavit on which the arrest was made in 
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the first instance. It was considered defective, because the Easreaw. 
affiant did not set forth the facts which it was supposed February, 1836. 
the insolvetit debtor would avail himself of the stay of 


proceedings which he had obtained, for the purpose of placing ,,,, ae 
-his person and property out of the reach of his creditors; and 


a . ee because the dffidavit states that the~affiant only ouaeel or 
‘ - had reason to fear the insolvent was about to absent or secrete 
himself, not that he verily believed so. 


The Code of Practice is explicit in requiring the creditor The creditor- 


* 7 | who makes the oath to set forth the circumstances which pe 


“induced him to entertain the belief he swears. to. It is, a an oe 
however, sufficient if these circumstances are disclosed by a the cireumstan- 


hich 
reference to the petition or schedule of the debtor, or to any Slen to secon: 


other document which has been made a part of the proceedings — Se si is 


inthe cession. There is nothing which requires that they pry rr R 
be detailed in. the affidavit. This has been done in the reference to the 


present case. The documents on file go-to establish that Leng poo ae 
previous to the application for a stay of proceedings against ——_ 
him, the insolvent removed a large sum of money from the of them is -not 
banks, and a number of notes and valuable papers, for the , favit nolan 
f purpose of placing them out of the reach of his creditors. The article 
F It is true, the Code of Practice in the very article referred 2° 00 the Code. 
if to, requires the creditor who demands the arrest of the quires thecredis, 
:? tor to swear, he 


insolvent debtor, to swear that he verily. believes the facts veril believes 

which excite his apprehension of the absconding of his debtor. te het * & 

. But these very words are not sacramental. It is enough a words are + 

*— the creditor to show a fair ground of apprehension in the The affiant may 

| oath he takes; that the measure which he provokes is pects anil, hoo 

necessary to the security of the mass of the creditors, and is elegy 

justified by the conduct of the debtor. &e., and Fe will 

“ | : The line of distinction between belief and strong suspicion >e @emed sufti- 
cE and fear of a thing or event happening, is not very easily 
m drawn or made clear. Indeed, a belief of future events 


happening, is at best, even when sworn to, little more than 
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conjecture ; and when a person swears that he suspects and 
fears such a thing is going to happen, he of course believes it 
will. take place, but in neither case does he know it. 5 La. 
Reports, 494. 7 Ibid., 413.. , 1 
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Eastern Dist. 


February, 1836. judgment of the Parish Court be annulled, avoided and 
reversed, and that the rule taken on the creditor for the | 
liberation and discharge of the debtor from arrest, be 


——<—————————— 
CASANOVA’S 
BEIRS 


AVEGNO. 





CASES IN THE SUPREME COURT, . 
It. is, therefore,, ordered, adjudged and decreed, that the. 


discharged, and that the appellee pay costs in both courts, 


. 


’ 
—_——— 


CASANOVA’S HEIRS vs. AVEGNO. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF ( 
NEW-ORLEANS. 


Where certain slaves belonging to the community were adjudicated to the 
widow, the acceptance of a special conventional mortgage by the Court 
of Pobates, with the. advice of a family meeting in lieu of the legal one, 
which affected the whole property of the widow, was held to liberate the 
slaves from such legal mortgage, as relates to third persons and purchasers, 

A person about to purchase property from a tutor, is bound to inquire hbo 
the rights of the minors are secured. If he find them secured by a special 
mortgage, he is justified in concluding that the general mortgage in favor 

‘ of the minors, has ceased to exist. eed ' 


This is partly a hypothecary action, and in part an action 
of revendication against the third possessor of three slaves, to 
recover one undivided moiety thereof in the plaintiffs’ own 
right, and to enforce a legal mortgage against the other 
moiety to which said slaves were subject in the hands of their 
mother as natural tutrix. <n aa 

The plaintiffs are the heirs, assignees and legal representa» 


tives of the late Francisco Casanova, deceased, in 1822)" : 
when they were minors, and at which time their mother, 


Catarina Acosta, took the oath as their natural tutrix. That 
she failed to render an account of her tutorship, and in July, . 
1829, an action was brought to compel her to account ; to 
ascertain the balance due to them, and toclaim the undivided 
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moiety of three slaves which had been adjudicated to her. Kasrenx Dist. 
Judgment was rendered in the Court of Probates in their favor, /eoruary, 1836. 


‘fora large sum, and the adjudication of the property annulled. 


See the facts of this case in 1 Louisiana. Reports, 179. 
By the advice ‘of a family meeting, the three slaves, 
Eulalie, Francois and Audine, with other community 


property, by and with the advice of a family meeting, was _ 


adjudicated to the mother. In 1827, she sold these slaves to 
Philippe Avegno, the present defendant. 

The plaintiffs in their former suit against Acosta, the 
mother, having succeeded in annulling the sale and adjudica- 
tion to her of the community property, now sue for the 
recovery of the three slaves in question, in their own right, as 
heirs of their father, and under their legal mortgage against 
their mother and natural tutrix. 

The defendant pleaded the general issue. He, also, 
averred, that the judgment annulling the sale of the com- 
munity property to the mother of the plaintiffs, could not 
affect him, as he was no party thereto; and that he purchased: 
the slaves now claimed before the rendition of said judgment, 
by-public notarial act, and holds them by a just title. | 

Upon these pleadings and issues, the parties went to trial 
before the court and jury. 

It appeared in evidence, that among the property adjudicated 


- to the mother, was a house and lot in New-Orleans, which 
_ the father of the plaintiffs stated in his last will, to be 


common property. This was declared, by the judgment 
annulling the adjudication, to be his own property, and that 
it belonged to him before his marriage. 


Previously to this, and when the mother was about to. 


sell the slaves in question to the defendant, she, with the 
advice of a family meeting, gave a- special mortgage on the 
house and lot, and cancelled the general mortgage on the 


. slaves in favor of the minors. After this transaction, it was 
. that the house and lot was declared to be the property of the 


father before marriage. 

The judge charged the jury in writing, at considerable 
length; the close of it was excepted to by the counsel for 
25 
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Eastern Dist. the plaintiffs. This was the part wherein the jury were told, 


mother and tutrix to the defendants, is utterly null-and void. : 

2. This sale is null, because the plaintiffs’ right of owner- 
ship to the undivided moiety of the slaves thus sold, is 
absolute ; resulting from their inheritance from their deceased 
father. 

8. Their right of mortgage on all the property of their 
mother, as their natural tutrix, is complete for the recovery of 
any balance due to them under her administration of their 
property. This embraces the other moiety of the slaves in. 
contest. . ths 

4: It follows from the above, that the defendant by his 
deed of sale, acquired but one undivided half of these slaves, 
as community property, and the title to this he takes cum 
onere. And this moiety is wholly embraced by the plaintiffs’ 
legal mortgage. 2 Louisiana Reports, 524. 3 Ibid. 211. 
1 Ibid. 179. 


February, 1856. «that the defendant is protected by the raising of the general o 
casanova’s mortgage of the minors by the Court of Probates, in conse. . oF 
HEIRS . : s 3 
“ny quence of the special mortgage having been executed and m 
Aveo. —_ accepted, and that the subsequent avoiding of the said special *~ ha 
mortgage, on account both of fraud committed in makingthe §=— m 
inventory, and of the said special mortgage resting on the ~ 
minors’ own property, cannot affect a bona fide purchaser and 
third possessor, who acquired the slaves in contestation from 
the tutrix of the minors in good faith, while the special ee ct 
mortgage stood recorded, and previous to the suit and j I 
judgment annulling it.” 
The foregoing are the principal facts upon which the cause | tl 
was decided. The jury returned a verdict for the defendant, — : n 
x From judgment rendered thereon, the plaintiffs appealed: f 
J. Seghers, for the appellants, contended, 
1. That as it relates to the plaintiffs, the sale made by their ( 
’ 
| 





De Armas, contra. 


1. The verdict and judgment must stand, because.the case __ 
involved a question of fraud, as régards: the conduct of the 
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mother i in relation to the community property, and the jury 
have found in favor of the defendant. 

9, The defendant bought the élaves in question free of 
mortgage; the general mortgage in favor of the plaintiffs 
having been previously raised by the advice of a family 
meeting and the order of the Probate Court. 


Bullard, J., delivered the opinion of the court. 


The leading facts in this case are sufficiently stated i in the 
case of the Heirs of Casanova vs. Acosta et al., 1 Louisiana 
Reports, 179. 

The plaintiffs, heirs of Casanova, having succeeded in 
_- that suit against their mother, in annulling the adjudication 

made to her by the Probate Court, of the property falsely 
represented to be common, when in truth it was the exclusive 
property of their father, brought the present action to recover 
one undivided half of three slaves, purchased by the defendant 
of their mother, after the adjudication to her, and to hold-the 
whole subject to their legal mortgage, which mortgage had 
by the advice of a family meeting, and the authority of the 

_ Court of Probates, been released on all except certain specific 
property. This last proceeding had also been annulled in 
the suitagainst the mother of the plaintiffs; but as the present 
defendant was not a party, that judgment must be considered 
as res inter alios acta. 

_The defendant exhibits, as his title to the three slaves, an 
act of sale from the widow of Casanova, together with the 
adjudication to her, of the same property, by the Court of 
Probates, and the solemn declaration in his last will, by the 
father of the plaintiffs, that all the property possessed by him 
belonged to the community. 

It is admitted in the petition, that the slaves in question 
were acquired by Casanova during the marriage, and conse- 
quently belonged to the community. As it relates to them, 


we cannot perceive how there was any fraud in the adjudica-: 


tion to the widow, at their appraised value. One undivided 
half belonged to the widow on her acceptance of the 
community, and she acquired, ‘at. least in relation to third 
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Eastzun Dist. persons, a good title to the other half, subject to the legal 







February, 1836. mortgage in favor of the minor heirs, of whom she was _ FA 
“casaxova’s tutrix. The only remaining question, therefore, is whether - e3 
mins the acceptance of a special conventional mortgage ‘by the. w 
aveexo. Court of Probates, with the advice of a family meeting, in — fo 
tain ete, °f8- lieu of the legal one, which affected the whole property af 4 i} nm 
longing to the the widow, liberated the slaves in dispute from such egal 
sajedicatea to mortgage as relates to third persons. | 
ncepianes of The forms required by law for the validity of oudl aug jt 


gona conven- proceeding, appears to have been observed. ‘The sole ground 
pa the book ny of of nullity is the alleged fraud, which consisted in representing 


pare be all the property as common, and in the concealment of certain 


family mactiog, property, and the omission of any mention of it in the 
in lieu of the le- ¢ ; : 
gal one, which inventory. The defendant purchased under the faith of — | 


<< pay these judicial acts, not only without any knowledge of the 
- : »  Apeaceet alleged errors or fraud, but with a knowledge that the \ 
berate the slaves father of the plaintiffs in his testament had declared that 
= remain the whole property belonged to the community. Whether 
lates to third that declaration alone on the part of the ancestor would 
persons and pur- 
chasers. preclude the heir in relation to third persons from recovering, 
it is not necessary to decide ; but, coupled with the fact which 
appears to us abundantly shown in the record, that the price ” 
paid for the slaves by the defendant was a debt due by the 
estate of Casanova, and that in effect the heirs received the ‘ 
price, by a liberation of that charge upon the estate, we 
consider the proceedings in relation to these slaves as binding 
on them. 

Ave ee plaintiffs excepted to a part of the charge of the judge 7} 
and ie to the jury, on the trial in the first instance. The judge | 
tutor, is bound told the jury, that in his opinion, a person desirous. of 
the rights of the purchasing property from a tutor, is bound to inquire how the : ; 
Pony ine ona rights of the minors are secured ; if he find that these rights 
them secured by are secured by a, special mor tgage, he is justified in concluding 
: pee he io just that the general mortgage in favor of the minors has ceased 
fel gr ragy to exist, especially when recurring to the Court of Probates, 
general mort- he finds that the special mortgage has been accepted bya =f 
Ss icnen pte family meeting and by the court; and that it is on the 


eeased to esis. responsibility of the under tutor and family meeting, the 
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special mortgage is accepted ; once accepted and recorded, Easvsnx Disr, 


the general mortgage resulting from the tutorship ceases to Peruary, 1896, ‘ 


exist with regard to third persons. This court fully concurs zacuanie’s ~~ 


ADMINISTRATOR oF 4 


with the court below on these points of law, and as the jury fe: 
found accordingly in favor of the defendant, the judgment 7™*" ¥* 4» 
must be affirmed. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed, with costs. 


ZACHARIE’S ADMINISTRATOR US. PRIEUR ET AL, 


APPEAL FROM THE COURT OF PROBATES. FOR THE PARISH AND CITY OF 


NEW-ORLEANS. 


The mortgage and privilege of the vendor results from the sale itself, 
although the conditions of the sale are prescribed by judicial authority or 
order of court, and the question to which of the parties litigant the 
proceeds should be decreed is still left open. The mortgage is conven- 
‘tional as soon as the sale is completed. 

Where property in dispute is sold with the consent of the parties, by an — 
order of court, and a mortgage retained, the purchaser becomes the 

> debtor to him who is decreed to be the true owner. But at the death of 
the mortgagor in the mean time, and a sale of this property by order of 
the Court of Probates, the mortgage is raised, and the purchaser takes it 
free of incumbrance. The mortgage attaches to the proceeds in the hands 

- of the administrator. 


This case commenced by a rule taken by the plaintiff on 
D. Prieur and F. W. Lea, commissioners appointed by the 


parties litigant,.and on P. Landreaux, recorder of mortgages, 
to show’cause why certain mortgages should not be erased 
and cancelled. 
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ZACHARIE’S 
me. Of the United States, was by agreement between the parties 


litigant, sanctioned by a decree of the district judge of the 
United States, sold out in lots, a mortgage retained on the 


property, and the proceeds of sale to go to the party to whom — 


the right in the disputed premises should be ultimately decreed, 

Messrs. Prieur and Lea were appointed the commissoners, 
the former by the corporation, and the latter by the United 
States, to make the sales, and to whom in their official 
capacity, the notes and mortgages were made payable. 

J. M. Zacharie became the purchaser at the sale of this 
property of three separate lots of ground, for which he gave 
his notes (the price being payable by instalments) and a 
mortgage on each, to secure the payment of the price. 

Shortly after this sale and purchase, Mr. Zacharie died 


and a sale of his property ordered. by the Court of Probates, 
The register of wills advertised it accordingly to be sold m 


8th of December, 1835. 

The recorder of mortgages certified the above mortgages 
existing on the three lots before stated. 

On the 14th of December, the counsel for the administrator 
of J. M. Zacharie’s estate, took a rule on the defendants to 
show cause why the foregoing mortgages recorded against 
this property should not be cancelled and erased, to enable 
the administrator to pass titles to the purchasers to whom the 
property was adjudicated. 

Mr. Prieur, as, mayor of the corporation of New-Orleans, 


answered, denied that, the mortgages in question could be. 


raised, because the property was adjudicated under a decree 


‘of the United States District Court in the suit between the 


parties litigant, and that suit still pending on appeal, the 
mortgages must stand and remain in force until its determi- 
nation. ne 


The case being submitted to the probate judge on thé rule 
_ and answer, and documentary evidence on file, it was ordered 


that the rule be confirmed and made absolute, and that the 


The facts show, that in 1833 certain property in front of | 
February, 1836. the city of New-Orleans, being in suit and pending on appeal, a 
between the corporation of New-Orleans and the government © 
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required by the administrator. 
The mayor appealed on.the part of the corporation. 


J. Slidell, for the plaintiff in the rule. 

1. The administrator selling the property of the deceased, 
by order of the Court of Probates, has the right and power to 
raise and discharge all mortgages on the thing sold, and 
resulting from the acts of the deceased. The lien attaches to. 
the proceeds in hishands. De Ende vs. Moore, 2 Martin, N. 
§., 336. 5 Louisiana Reports, 470. 5 Martin, 618. 

2. The administrator is bound to sell so much of the effects 


_. of the succession as is necessary to pay the debts thereof: In 


doing so, and to effect a sale, the mortgaged property must be 
released, so that the purchaser take it free of incumbrance. 


Louisiana Code, 1156. 


8. The sale in this case could not have been effected 


- - without the power to raise the mortgage. The authority to 


effect a sale, pre-supposes the power and obligation to sell 
without incumbering the thing sold. , 


Eustis, for the appellant. 


Bullard, J., delivered the opinion of the court. 


The administrator of the estate of J. M. Zacharie took a + 


rule on Prieur: and Lea, commissioners appointed by the 
District Court of the United States to sell certain property in 
the city of New-Orleans, in controversy between the city and 
the United States, together with the recorder of mortgages, to 
show cause why certain mortgages retained on the property 
to secure the payment of the price to the party which might 
finally prevail in that suit, should not be cancelled, so far as 
they affected the lots purchased by the deceased, and which 
had been recently sold by the administrator, in pursuance of © 
a decree of the Court of Probates. 

The corporation of Néw-Orleans, for answer to the rule, 
deny that the mortgage can be raised by order of the Probate 


Court, because they say the lots having been adjudicated ° 








recorder of mortgages do cancel and erase the mortgages Easrenn Dist. 
February, 1836, 
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Easrenw’ Disr: under a decree of the District Court of the United States, in 
February, 1836. the suit above mentioned, and that suit being still pending on 


zacuanre’s ®@ppeal, the mortgage niust stand in full force until its final 


a determination. : 
pnisuretat. This answer appears to admit the general principle that 


sul priviiete ot mortgages and liens or privileges created by the deceased 
the vendor re- proprietor, and cut off by a regular sale of the property made 
ae itself, al. under the authority of the Court of Probates in the course of 


though the con- oa . : : 
litites of the #dministration, but endeavors to create an exception in the 


sale are preseri- present case, in consequence of the peculiar origin of this 


bed by judicial 4c 
cntleplley, page mortgage. But the mortgage and privilege of vendor 
| page ow aye resulted from the sale itself, and although the conditions of 
> Se the sale were prescribed by judicial authority and the question 
parties 1 in . . . *,¢ 

the proseads to which of the parties litigant the proceeds should be finally 
should be de- 
ereed, is still ‘ 
left open. The became one of convention as soon as the sale was complete, 
mortgage 18 con- i 
ventional assoon and ceased to be under the control of the court of the United 
as the sale 18 States. We cannot distinguish it from the case of the sale of 


completed. 
a thing in dispute pendente lite, by agreement of parties, even 


without the consent of the court. The mortgage resulting - 


from the sale would accrue to the benefit of the party who 
might be finally recognised as the owner, or in other words, 
who was the real vendor; but the sale would be considered, 
nevertheless, asa contract, and the mortgage, conventional or 
legal,-as the case might be, as between the vendor and 
the purchaser. Zacharie consented to the mortgage to 
secure the payment of the price to the party who might be 
finally entitled to it. The circumstances which preceded the 
contract, we think may well be laid out of view, and as both 
the parties litigant in that case are before the court, it does 
not appear material which of them may finally be entitled to 


the price.. The real owner became the credjtor of Zacharie 


for the amount of the purchase. : 


Where proper- ' We cannot, therefore, recognise this as a case excepted — 


_ vith the from the operation of the general rule settled in the cases of 
conte ‘by ‘tn De Ende vs. Moore, 2 Martin, N. S., 386, and of Lafon's 
a pe oa Ezecutors vs. Phillips, 2 Martin, N. S., 224, and which it is 
retained, the admitted is at this time consonant to the positive legislation 





decreed, was still open, yet the mortgage thus prescribed ' 
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of the state. That rule is in fact but a corollary.ftom the gE ee 


admitted ‘principle, that the property of the debtor is’ the February, oo 


common pledge of his creditors, and that on his decease the oe 
pledge may be reduced to money for. their common. benefit, a 
under the authority of the Court of Probates, and its proceeds purchaser 


distributed by the administrator among them, according .to pees Fr ad = 


their rank as privileged,-hypothecary or chirographic, thereby decreed to be 


the true owner. 


‘ forming a real concurso to which all. are parties. If he But at the death 
property be sold to pay the creditors, as well hypothecary an the mertnee 


inthe meantime, 


simple, upon what principle can the mortgage creditor pretend an and a sale of — 


that his original mortgage still exists on the property in the onder of ihe 
hands of the purchaser? The creditor may indeed complain j,125, Clank of WRe- 
that under the existing laws his rights may be at the mercy ssge ae 
of faithless executors, administrators or syndics. But @ sertakes it fi 


purchaser at probate sale may well parry such an argument, The . 








_ by answering that such administrator is no agent,of his, and attaches 0 3 


it is not his fault if through a defect in the lawiitself, or the hands of the ad. 
‘want of vigilance in the creditors, the money he has-paid for —, 

the property purchased is liable to be wasted, sree or : 
Reed. 


It is, pe ordered, adjudged and decreed, that the 
judgment of the Court of Probates be affirmed, with costs. 


i - 


LEEDS US. ZERINGUE. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. — 


. Where a workman makes a piece of machinery to order, and it is alleged 


by the employer that it does not ‘suit the purpose intended, and it is not 
objected that it was unskilfully made, the former will be entitled to 
recover the price of his work. e ; 


The plaintiff brought his action on an account stated 


against the defendant, for furnishing a sugar-mill roller, 
26 
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Eastern Dist. spurt era &c., amounting to four hundred and fy-thee 
* —— 1836. dollars, for witahi tie prays judgment. 

LEEDS The defendant pleaded a general denial. The evideuil! 
, showed that when the roller of defendant’s sugar-mill broke, « 
he told a Mr. Abbot, his engineer, to procure another ftom . 
one of the foundries in New-Orleans. He at last found one : 
at the plaintiff’s, which had been used and received some _ | 






v8. 
ZERINGUE. 






























damage, but he was of opinion it could be made to suit the =f 
mill, by being turned and altered. That he directed the _ 
plaintiff to have it turned, and informed the defendant, who a 

_ said it was very well, and to hurry on with it, as there was no 
time to lose. He sent the roller to the plantation and 
remained in town to procure another roller for defendant, at ' 
the foundry of Mr. Parker. It was put in the mill the next — 
day, in his absence, and the day after, the defendant sent it 
back to the landing where -it had been sent by the plaintiff, 
saying it was an old one, aud would not suit him. - 

The overseer, who placed the roller in the mill, said it 
would not fit the place intended, by about an inch. That 
the defendant stated to Abbot, the engineer, if the plaintiff 
would make the necessary repairs on the roller, so as to make 
it suit the mill, he would take it. He was much in want of 
one to take off his crop. He sent it back the day after he 
had received it. The defendant, when he sent Abbott fora’ 
roller, directed him to go to Foucher’s, and then to Parker’s 
foundry, and not to go to plaintiff’s.: 

Foucher, a witness for defendant, saw the roller at the 
landing and examined it; was of opinion it was not worth 
any thing, and he would not use it in his sugar-mill at all. 

Abbot, examined by plaintiff, and asked if in his opinion 
the roller in question would with some alterations serve to 
take off the defendant's crop, says, in his opinion, it would, 
with two or three hours work, and be made to last three or 
four years. He estimates roller and appendages as worth a: 
three hundred and fifty dollars. eS &F 

This is the substance of the testimony. The district judge 
who tried the cause in the first instance, gave judgment in | 
favor of the defendant. The plaintiff appealed. . 
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Lockett, for the plaintiff ;  Baermen Dawe, 
\ 1. In this case the defendant sent his engineer to plaintiff's Feruary, 1836. 
foundry, for a sugar-mill roller, and had the articles madeand- —xzmps_ 
repaired, as requested. The work was‘ made according to sealed. 
Bi direction. The engineer was the agent of the defendant, 
|. who is bound by his acts. - . 
: _ 9, There is no evidence of fault or bad-workmanship on 
ed Bt part of plaintiff. The engineer says the roller was good, and 
he could have fixed it in two or three hours to suit the 
{ purposes of the defendant. 
$. The defendant undertook to put up the machinery 
himself, without his engineer, and failed. It was, in fact, 
his fault if the work did not suit. 


4 


“ 


Derbigny, for defendant. 

1. The engineer was not authorised to purchase the mill 
roller from the plaintiff’s, and was not an agent; on the 
contrary, the defendant expressly directed him not to purchase 
there, but to get the roller at Foucher’s or Parker’s. 

2. But admitting his agency, it did not deprive the 
defendant of the right to refuse receiving an old roller that 
had been used in other mills and damaged.’ By buying such 
an article of machinery, the agent exceeded his powers and 
rs not bind the defendant. 

3. ‘The engineer proves his own agency, and by his own 
testimony is trying to establish the liability of the defendant. 
‘He is not a disinterested witness. If the roller had been sold 
to defendant, he would have had the right.to return it when 
he discovered it was damaged. 


Martin, J., delivered the opinion of the court. 
This is an action instituted by the plaintiff, who carries on 
the business of an iron foundry, to recover from the defendant 
the price of a sugar-mill roller and spur wheel, which he 
delivered to the agent of the latter. 
The defendant resists this claim on the ground that the 
roller was unfit for the use to which it was intended to apply 
it, as it did not fit the place in the mill where it was to be : 
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Eastern Dist. placed. It is not pretended or insisted,. that it was whol] 
February, 1836. 1836. useless, or that it was unskilfully and inartificially made; 


icenns but only that it conld not be fitted in the mill, :for which | 


v8. 
ZERINGUE. 


4 


purpose, it is alleged, it was procured. ‘ 
From the evidence exhibited in the record, it appears this 
roller was chosen by the agent of the defendant at the 
_ plaintiff’s foundry, and under his directions it was turned to 
a proper size, and adapted to the shape suitable to be usediin 
the sugar-mill. This agent was the engineer of the defendant 
when the roller of his sugar-mill broke, and was directed to 
get a new one at one of the foundries in the city. It ig not 
very clear from the defendant’s own witnesses, that it could 
not have been adapted to the sugar-mill, which would have 
enabled him to grind up his crop of cane, provided the proper 
means had been made use of, after it was obtained. The 


defendant’s engineer, who procured the roller, was of opinion, - 


and so told his employer, that he could by a few hours’ work 

make it suit the purpose intended. 

Where a It appears the plaintiff did all he was required todo. Phe 

; sive of a objection made, was, that the roller did not suit the mill in 


chinery toorder. place of the first one. The: plaintiff did not undertake to 
“a itis al 
e per a0 prepare the roller for the mill, otherwise than by making it 


that 4 it does not 
suit the purpose 


is not obj ected 
that it was un- entitled to recover the price of his work. 
skilfully made, 
the former will 


emean see It is, therefore, ordered, adjudged and decreed, that the 
‘of his work. judgment of the District Court be annulled, avoided and 
reversed ; and that the plaintiff do recover of the defendant, 
the sum of three hundred and fifty dollars with interest, and 


costs in both courts. 


according to the directions of. the agent of the defendant, who 
intended, and it was present and ordered it. The plaintiff is, therefore, 
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_ rail road. The condemnation of the land in question is 


‘ to the uses required by said company, and certify the same 
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CARROLLTON 


CARROLLTON (RAIL ROAD COMPANY. 0S. AVART ET AL. i 


5 Z i AVART ET AL. 
APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 


NEW-ORLEANS. 


‘The fact of a rail road company having possessed themselves of a strip of 
land through the plantation of the defendants and constructed the road : 
through it, does not preclude their instituting suit afterwards and having - «| 
the land adjudged to them, on assessment and payment of the damages a 
sustained by the owner, according to the provisions of their charter. . a 


This is an action to condemn a portion of land belonging 
to the defendants, through which the New-Orleans and 
Carrollton rail road runs for the use and occupation of’ the 


sought under the 5th section of the act chartering the 
company, in 1833. The clause immediately invoked in this 
suit, reads as follows : 

' “If the company cannot agree with the owners of lands 
which may be wanted for the construction of the road, the 
court shall summon a jury to examine the land required for 
the road, after ten days’ notice to the owners, to ascertain the 3 
damages they may sustain by the appropriation of such land ae 


to be a true, fair and imparjial valuation and assessment, 
describing the land condemned,” &c. ‘ And such valuation 
or assessment ‘when paid or deposited in court for the owner . 
of said land, shall entitle the company to the right, title and - 
estate and interest in the same as fully as if it had been * 
conveyed by the owners of the same,” &c. : ane 

‘The company prays for the condemnation and appropriation 
to their use of so much of the lands of the defendants for the 
construction of their road as is authorised by their charter, on 
paying such damages as shall be awarded. 

The defendants excepted and denied the right of the ° 
company to subject them to the present proceedings, because 
said company having forcibly and without consent taken 





' 





w 





March, 1836. 


Oe 
AVART ET AL, 





Easrenx Disr. possession of their lands and constructed their road thetebii 
without having paid them any indemnity, are answerable in 


rece 
CARROLLTON 
RAIL ROAD CO. 
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damages for the trespass and can exercise under their charter 


in respect to these defendants, none of the privileges granted 


thereby, &c. 


It was admitted by the counsel for the plaintiffs that the ; 


Rail Road Company had already taken possession of the 


tracts of land belonging to the defendants, and specified i 


the petition, and had constructed the road thereon. 


The case was tried on the exception of the deferianidl 


and admission by the plaintiffs. The parish judge sustained 
the exception, and the plaintiffs appealed. 


J. Slidell, for the papeenge 

Eustis, contra. 

I. That all the provisions of the charter authorising the 
company to take lands for the purposes of a rail road, were 
predicated on the supposition that the company should not be 
in possession of the lands. This is the only case in which the 
‘company can exercise the extraordinary rights given in the 
charter, it being the only case provided for therein. 

2. By the charter, no right of entry on lands is given, and. 
the company is bound to resort to the ordinary remedy for 

forced expropriation. See Louisiana Code, article 489. 

3. The allegations in the exception must be assumed to 
be true for the purpose of testing their sufficiency as matters 
of exception. The’ forcible and unauthorised taking of 
possession of the land by the company preclude them from 
resorting to the summary remedy authorised by the charter, 
which was limited to cases in which the property is in the 
possession of the owner, and in which the company seeks 
peaceably and lawfully to divest the owner of it after paying 
him a reasonable indemnity. 


Mathews, J., delivered the opinion of the court. 


The present suit is instituted in pursuance of the 5th 
section of the act of incorporation approved on the 9th of 
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OF THE STATE OF LOUISIANA. a 
February, 1833. This séction of the law authorises the Exsreux Dien, 
_~ ‘gorporation, in the event of not being able to obtain from.the March, 1830,” 
roprietors of land, through which the road might necessa- Cae 
rily pass, a title by purchase or jn any other manner;to apply ™4™ Xoameo. 

to the District Court of the first judicial district, or tothe avarr eran. 

Parish Court of the parish and city of New-Orleans, for the 

: purpose of having a jury summoned to assess the damage 

~~ which may be occasioned ‘to proprietors for such extent of 

4 land taken from them as is deemed by the law necessary for 

the construction of the road, and in this way to obtain titles. 
Previous to the commencement of the present proceedings, a 

f the Rail Road Company had obtained possession of a quantity : 
ee of land sufficient for their purposes in making the road, on 
: parcels of ground or small tracts of land belonging to the 
defendants, and had actually made the road through these 
premises. : 

This circumstance is made the basis of an exception to the 
legality of the present proceeding of the plaintiffs, to obtain 
title tothe property of which they are thus in possession. 

The exception was sustained by the court below and the 
plaintiffs appealed. : 

The evidence of theycase does not show the manner in 
which they obtained possession, whether forcibly or re 
consent of the defendants. But it must be.presumed from rail road compa- 


“a 


the present pursuit to obtain title, that the possession which sll ya 
the plaintiffs now hold is not based on any title. pe - strip | 


- How this naked possession can preclude them from taking the plantation of | 
the steps authorised and prescribed by the act to obtain titles, sae! pmo " 
j i ; inq the road 
; we cannot conceive. There is no penalty of this kind {* even ait 
Ee denounced in the law itself as a consequence of taking clude their in- 
. : . sig stituting suit af- 
‘ property, nor are we acquainted with any provisions of the terwards, and 


general laws now in force in this state from which such djudbed — 
, pénalty or prohibition may be deduced. aes pa pe 
ment an > 





It is, therefore, ordered, adjudged and decreed, that the mentof the dam- 
judgment of the Parish Court be reversed and annulled ; and }8°*),"sance 
it is further ordered, adjudged and decreed, that the cause be cording to the - 

. 2 ‘ 7 provisions 
remanded to said court to be tried on its merits, and that the their charter. 


appellees pay the costs of this appeal. 
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Eastern Dist. 
March, 1836. 


PHILLIS, f. w. c. 


GENTIN, 


‘ 
ZY ¥ 


PHILLIS, f. W. C. v8. GENTIN. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, . 


A colored person shown to be a statu libera, in Pennsylvania, and now past: 
the age at which she was to become free, according to the conditions 
under which she was held in servitude, and who had resided in another 
free state, with, or by consent of her owner, is thereby free. 


Damages will not be awarded against an innocent purchaser of a colored ‘ 


person as a slave who recovers her freedom. It would be otherwise 
against the person who first violated her rights, by selling her as a slave, 


 Thisis a suit to obtain freedom. The plaintiff, a woman 

of color, alleges she was born free in the state of Pennsylvania, 
and that she and her two young children are held in slavery 
by the defendant.’ She prays that she and her children be 
adjudged free, and allowed five hundred dollars as damages _ 
for their illegal detention in slavery. 

The defendant alleges the plaintiff and her children are 
slaves, and that he purchased them as such, by public ot 
notarial act, passed before the parish judge of East Baton 
Rouge, and prays that Leon Bonnecaze, his vendor, be called 
in warranty. 

Bonnecaze pleaded various matters not material to be 
stated. 

The facts of the case are briefly recapitulated, from the 
testimony produced, by the district judge who tried it. 

“The evidence in this case, appears to me to establish 


that the plaintiff, a black woman, was in the year 1814," 


and when she was of the age of fifteen years, bound as an 
indented servant at Philadelphia, to one Page, to serve till she 
was twenty-eight years of age; that after living a year and 
a half at Philadelphia, she was taken to Pittsburgh, in 


~ Pennsylvania. That in the autumn of 1816, Page trans-, 


ferred the time of service of plaintiff to Thomas W. Bakewell, 
who at that time married his daughter. Bakewell took the 
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. ‘plaintiff to Louisville, and in or about 1819, transferred her Fusrxax Dist. 
time of service to one Zuma, who lived at Cincinnati; she March, 1896: 
- yemained at Cincinnati some .time, when Zuma took her to ara f. w. @ 
‘ St. Louis, where, after some time, he sold her term of service, vary. 
to one Sutton. She disappeared from St. Louis in the latter 
end of 1822, and the next trace we have of her, is, that she 4 
is sold in December, 1823, by Redding Herring to one B. 
Rhodus ;, from Rhodus, in 1824, she passed to Sarah Rowell, 
at the sale of whose succession, in 1830, Bonnecaze became 
her owner, who, in 1831, sold her to Gentin, against whom 
the present suit is brought for her liberty. The plaintiff . 
alleges herself to be a free person, and nota slave, and alleges 
herself to have been born free. 
“There is no evidence that she was born free, but the 
person in whose possession we first find her, held her as a 
person indented to service till twenty-eight years of age, which 
term has elapsed. She was in like manner held as an 
indented servant by Bakewell, Zuma and Sutton, suc- 
cessively ; she also resided with Zuma, in Ohio, a state 
where slavery has never existed ; this fact, according to the ° 
principle to that effect, established in the case of Forsyth vs. 
Nash, 4 Martin, would entitle the plaintiff to her liberty. If 
plaintiff was an indented servant in the hands of Page, 
Bakewell, Zuma and Sutton, it is not seen how she could 
afterwards become a slave. The plaintiff and her children, 
seem entitled to a decree for their freedom. 
“ This is no case for damages ; since the institution of the 
suit, the plaintiff at her own instance, was taken out of the 
possession of defendants.” 
Judgment was entered accordingly. The defendant 
appealed. 


Maybin, for the plaintiff. 

1. That the court below decided correctly in admitting the 
depositions, to the introduction of which bills of exception 
were tendered. 


2. That the judgment as to the question of freedom, is’ 
correct. 





27 
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Eastzenx Distr. 3. That the court below erred in not giving damages to 

March, 1836. the plaintiff, who prays that the judgment may be so amended 

PuILEIS, f. w.c. by this court, that damages may be allowed to her to the 
exxtrx. amount claimed. 


_ Strawbridge, contra. 


Mathews, J., delivered the opinion of the court. 


‘In this case the plaintiff, held in slavery by the defendant, 
claims her freedom; her right to it is denied, and several 
persons who had sold her as a slave at different times were 
successively called in warranty, &c. The court below 
rendered a judgment declaring her free and from which the 
present appeal is taken. 

The decision of the case depends principally on matters of 
fact; and the evidence, as it comes up to this court, fully 
sustains the judgment of the court below. The record, 
however, contains bills of exception to its introduction. The 
only one which we deem it necessary to notice is that taken 
to the admissibility of the testimony of Mrs. Page, taken on 
interrogatories. An affidavit of one of the counsellors for the 
plaintiff shows that the witness is a resident of the state of 
Ohio. It was, therefore, proper to take her testimony. on 
interrogatories. Notice of the time and place of taking it 
was legally given to the counsel of the defendants, and it was 
taken by a person authorised to administer oaths. Under 
these circumstances, it-appears to us that no solid objection 

Acoloredper- exists to its admissibility. 

son shown to be 

a statu libera, This testimony, together with that of many other witnesses 
= sowyast the (tightfully admitted) appearing on the record, shows thatthe 
age at witch she plaintiff was a statu libera in the state of Pennsylvania, that 
free, according she is now past the age at which she was to become’ free 
coh on according to the conditions under which she was held in 
Gale, ad vio servitude, and that she resided some time in the state of 
had resided in Ohio, with or by consent of her owner, a state where slavery 
another free ° . ° x ; 

state, with, orby OF involuntary servitude is not permitted. She is, therefore, 
consent of her clearly now free. Damages were claimed on her part against 


owner, is thereby . . 
. those who held her in slavery, which were not decreed by 
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the judgment of the court below. This claim is here Easrexn Disr.. 
repeated in the answer on the appeal. We think they ought -Marel, 1896. 
not to be allowed against the defendant or any of the — nurrr 
warrantors, except the vendor who first violated her rights by usin, 
selling her as a slave for life ; he would be liable to vindictive Damages wil 
damages in a suit regularly brought for that purpose. But res Pie — 


it does not appear that he is now before the court in such a °eat purchaser 


=i. 8 ‘ . of acolored per- 

manner as to authorise judgment against him for damagesin son as a slave 

favor of the plaintiff. All others who have had her in their eon 8 
ion ap uld be oth 

possession appear to have been possessors in good faith. ie photons 


; person who first 
It is, therefore, ordered, adjudged and decreed, that the igen be valle 


judgment of the District Court be affirmed, with costs. - her ssaslave. 


DUFFY US. BYRNE. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where the plaintiff failed tu prove that he done certain work for the defen- 
dant agreeably to a specific agreement as alleged; and also failed to 

- show that his work was beneficial to the latter, he cannot recover, either 
on his contract or a quantum meruit, but will be non-suited. 


This is an action to recover from the defendant the sum of 
nine hundred and eighty-nine dollars and sixty-five cents, for 
work and labor done in the month of December, 1834, by 
ditching in front of the property of the latter in the city of 
Lafayette, &c. The plaintiff alleges he done this work at 
the special instance and request of the defendant, which will 
more fully appear by an account annexed. 

There was a general denial pleaded. The evidence is 
correctly noted and stated in the opinion of the court. The 
district judge was of opinion, the evidence showed that the 
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Easrern Dist. 
March, 1836. 
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Where the 
plaintiff failed 
to prove that he 
done certain 
work for the de- 
fendant, agree- 
rig to’ a speci- 

c ement, 
as Pay and 
also failed to 
show that his 
work was bene- 
ficial to the lat- 
ter, he cannot re- 
cover, either on 
his contract or 
on a um 
meruit, but will 


be non-suited. 
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plaintiff was entitled to four hundred and ninety-four dollars 
and eighty-two cents. 
The defendant appealed. 


JM‘ Kinney, for the plaintiff. 7 


Peirce, contra. 


\ 


Bullard J., delivered the opinion of the court, ; 

This is an action to recover the value of labor done in 
ditching round certain lots of the defendant, at his special. 
instance and request. The defendant pleaded the general 
denial. The plaintiff recovered about half the sum demanded 
by him, and the defendant appealed. 

The only contract proved, was that the plaintiff might do 
such ditching round the lots as might be ordered by the police 
jury of the parish of Jefferson, and he was instructed to apply 
to Mr. Charbonnet for instructions.. After the- ditching 
was done, the defendant told the plaintiff that if he would 
procure a certificate from Mr. Charbonnet, that the work was 
done in conformity to the orders of the police jury of Jeffer- 
son, he would pay it. Nosuch police regulation is shown, 
nor does it appear that Charbonnet gave to the plaintiff any 
instructions. The plaintiff has, therefore, failed to show any 
private contract which entitles him to recover. Nor is it 
shown that the work done has benefited the defendant. On 
the contrary, it’ would appear from the testimony of the wit- 
nesses, that the ditches are not deep enough to drain the lots, 
and are neither required by any police regulation nor of any 
utility to the owner. Some of the witnesses even tell us that 
it would cost more to drain the lots now, than if no ditches 
had been dug, as they are filled with water. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be reversed and annulled, and 
that there be judgment in favor of the defendant, as in the 
case of a non-suit, with costs in both courts. 


Judgment was rendered accordingly, 
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STRAWBRIDGE 0S. TURNER ET AL. 


APPEAL FROM THE PARISH COURT FOR THE PARISH. AND CITY OF 
NEW-ORLEANS. 


Where the owners of a steam-boat suffered a slave to be employed as a 
hand on board, by the captain, without the authority and consent of his 
owner, and he was accidentally drowned: Held, that the owners of the 
boat were responsible, and liable to pay his value, because by using due 
diligence they might have prevented the illegal employment of the slave, 
but did not. 


This is an action by the plaintiff to recover from the 
defendants, owners of the steam-boat Chesapeake, the value 
of a slave alleged to have been illegally employed by the 
captain of the boat, as a hand, without the authority or consent 
of. the plaintiff, and while in this service, was drowned. 

This cause has once before’ been in this court. See 8, 
Louisiana Reports, 537. On its return to the Parish Court, 
the plaintiff had teave to amend his petition, by adding to his 
former allegation the further one, “which act of the said 
master, the said owners might have prevented, by using due 
diligence.” ) 

The cause was again submitted to a jury who returned a 
verdict of seven hundred dollars for the plaintiff. From 
judgment rendered thereon, the defendants appealed. 


Strawbridge, in propria persona. 


Preston, for the defendants. 

1. This case presents purely a question of law. The facts 
proved by the plaintiff and defendants are substantially the 
same Indeed, I will suppose the plaintiff to have proved 
precisely what he alleges in his petition, “that Wright” (the 


_ master) ‘ received on board said boat a slave named Stephen, — 
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as a hand on board said boat to Alexandria and elsewhere,” 


strawanmex (that is back) “without the knowledge or permission of peti. 


v8. 
‘TURNER ET AL, 


tioner, which acts of said master the said owners might — 
prevented by using due diligence.” 
2. To render the defendants liable on the allegation in the 


. petition, the loss must be caused by their act, pr occasioned 


by their negligence, imprudence, or want of skill. Louisiang 
Code, 2294, 2295. 


caused by the act, &c. itself. 11 Toullier No. 117. 


3. It is alleged further, in the petition, that .“‘ when the ’ 


plaintiff had said slave arrested on board said boat, in 





endeavoring to escape, said slave fell or jumped overboard, 


and was drowned.” 


This drowning was not caused by the hiring of the slave, _ 
but, in the words of the petition, by “ his attempting to escape. 


when arrested.” It was caused entirely and immediately, 
First. By the unskillful manner in which the master 


attempted to arrest the slave. 


Second. By the physical force of the slave overcoming that 
of his captors. 

Third. By the evil disposition of the slave, which prompted 
him to risk his life rather than be arrested. For none of 
these acts are the defendants responsible. 

4, The captain (Wright) being utterly unable, from the 


nature of his situation, to hire, personally, every man to be - 


The damage must be immediately 


ae 


hired on a coasting boat, charged his mate to procure firemen, ~ 


and in doing so, cautioned him “ not to hire any slaves, unless 
they produced satisfactory proofs .of the consent of their 
masters.” This is the only connexion he had with the act 
which it is alleged caused the damage. Can he be rendered 
liable for this ? 

5. The slave was a runaway, as is proved, and was arrested 
where he was hired, by his master, in an unskillful manner. 
“That .want of skill, connected with the physical force and 
bad disposition of the slave, caused the loss” which it is now 


attempted to be inflicted on the owners, through the acts of - 


the master. 


. . gs. BD a A er te a is 
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_ Martin, J:, delivered the opinion of the court. Easrenw Dist. 
The plaintiff claims the value of a slave, employed as a ‘March, 1836. 
hand on board the steam-boat Chesapeake, by the defend- .raswanmer 


v8. 





“ants, (withéut his authority or consent,) and who was ‘sagt 


drowned by jumping or falling overboard. This case was 
before this court last year, and remanded for a new trial. 


‘See 8 Louisiana Reports, 537. 


After the cause was remanded, and before the second 
trial, the plaintiff amended his petition, by the addition of 
an averment, that the defendants, by due diligence, might 
have prevented the slave being employed as a hand. The 
parties went to trial on this additional allegation to the 
former cause of action. There was a second verdict and 
judgment for the plaintiff, and the defendants appealed. 

The fact of the slave being employed as a hand on board 
the steam-boat, was fully proved. It further appears, that 
the plaintiff, on hearing his slave was on board, went there 
with the intention of arresting him, and in the attempt, the 
boy, in endeavoring to effect his escape, fell overboard and 
was drowned. 

The defendants’ counsel urged with some earnestness, in 
the argument of the case, that the hiring and employment 


of the slave, was not the immediate cause of the drowning; — 
Where . the 


but that it was occasioned immediately by the pursuit of the .. ot. of a 
master. po page — 
a ive 

The plaintiff on the other hand, produced evidence, which te employed as 
shows clearly the want of due diligence in the owners of the ty ae eae 
steam-boat, in suffering the slave in question to be engaged without the au- 
thority and con- 

for several days, in unloading and loading her in the city of sent of his own- 
New-Orleans, where they resided. This they could have %%, 274 n° 
prevented and did not. pep oe Held, 
The plaintiff has had two verdicts i in his favor. His slave of pelt were 
absconded, and went on board the steam-boat in an illegal liable to iste 


and improper manner. He was illegally and without gl . ie 


authority hired by the master, of which fact the jury seem prs age 

to have believed the owners had notice. It does not appear wane the file. 
that they made any inquiry, whether he was employed on & nl employment 
board with or without the knowledge and consent. of the aia not. 
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Eastern Dist. plaintiff, his master. The verdict must therefore stand, and . y 
March, 1856. remain undisturbed. a 


BONILLA, 


Sespic, Fc. It. is, therefore, ordered, adjudged and decreed, that the 


menue §r.4t.. judgment of the Parish Court be affirmed, with costs. & 








BONILLA, SYNDIC, &C. 0S. MERLE ET AL. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


A delegation includes a novation by the extinction of the debt due from the 
person delegating, and the obligation contracted by the new debtor to the 
common creditor. 

Delegation contains a double novation, where the person delegated is the 
debtor of the person delegating. The former, to acquit himself of his 
obligation to the latter, contracts a new obligation to the creditor. No- 
vation takes place, both of the obligation of the person delegating, by 
giving a new debtor, and of the person delegated, by the new obligation 
he contracts to the common creditor. 

If the person delegated be not debtor of him delegating, still, if he obligates 
himself to pay, he is bound, and cannot resist payment, only saving his 
recourse against the person delegating him. 





So, where A requests'B, his factor, to pay C one thousand nine hundred 
and eleven dollars, who replies he will, when put in funds, and advi- | 
ses A he has promised C to do so. But the latter not getting his money . 
as soon as expected, applied several times to A, his original debtor, to 
remit him the money, and does no act, in the meantime, to release B from 
his conditional promise to pay him: Held, that it was a delegation of a 
new debtor from A to C, and B became absolutely bound on getting in 
funds. 


The creditor, by the promise of the person delegated, has two bound, to - 





either of whom he may resort for payment. If the original debtor makes 
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payment after delegating another, he will have his recourse against the Racthte Bek’ 
jatter; but until payment, his right against the delegated debtor tothe March, 1836/ 


[= 
common creditor, is suspended. 


4 SYNDIC, ETC: 
| - When B, the defendant, was put in funds, he became absolutely bound to 
C; he might have again become so to A, if it was shown the latter had 


paid Cc. ! 


ve. 4 
MERLE ET AL. . 


This is an action instituted by the plaintiff, as syndic of 
F the creditors of one Carlos Vidal, in Havana, against the 
commercial firm of John A. Merle & Co., of New-Orleans, 
i claiming a balance from the latter of one thousand nine 
hundred and eleven dollars and thirty-seven cents, resulting 
from commercial dealings and transactions betweensthem. 

The defendants pleaded the general issue, and denied that 
they were indebted to, or had any funds of Vidal in their | 
hands whatever. 

The evidence showed that Vidal had ccna to the 
defendants merchandise to sell, as his factors, and to employ 

’ the proceeds in the purchase and shipment of goods to his 
order and directions. 

“On the 12th June, 1834, Vidal wrote Merle & Co: as 
follows : “ According to an account which I have this day 
liquidated with Carlos Magnin, I owe him one thousand 
nine hundred and eleven dollars and thirty-seven cents. I 
hope you will do me the favor to pay him the same, and put 
me in cash for the amount of the bills ofexchange, &c., 
which W. B. Smith has sent to you, according to his account 
of this date; discounting all said bills and accounts, and 
holding the proceeds in your hands, subject to my drafts at 
sight.” 

On the 25th of the same month, Merle & Co. wrote to 
Vidal on the subject of the purchase of flour for his account, : 
and in reply to his, in which they say, “You wish us to put ee 
in cash to your account the proceeds of the bills and accounts 
which W. B. Smith has sent to us; and as we have hot yet 

‘received his instructions respecting them, we cannot comply ‘ 
with your wishes.. Besides, it would not be possible for us to 
make any advance on the bills, because we cannot make use 
28 








' Easreun Dist. of them before maturity. Under these circumstances; we 
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“March, 1856. have agreed with Mr. Magnin that so soon as you shall place : 


us in funds, we will account to him for the one thousand nine 





pemergerenen 


- hundred and eleven dollars and thirty-seven cents, which you 1 


owed him.” 

Vignie, a witness for defendants, and a clerk in their 
says, ‘Vidal never answered this letter; that Vidal’s letter _ 
was received on the 23d of June, 1834, and answered, asit 
appears from the foregoing extract, on the 25th of the same, 
On the 138th of September following, the defendants made 
the entries on their books, by which it resulted that they had 
sold enough of the produce of Vidal to warrant them in 
making the promise they did to Magnin, in which they 
considered the assignment from Vidal to Magnin valid.” 

‘*That Magnin himself brought the letter of Vidal to 
Merle & Co., and demanded the execution of the assignment, 
He was going to New-York and from thence to Liverpool, 
and requested Merle & Co. to remit him Vidal’s funds to the 
latter place, which the former promised to do, so soon as they 
would have sold Vidal’s produce to an amount sufficient, 
Vidal never answered Merle & Co. on the subject of the 
assignment to Magnin, and Merle considered it as a thing. 
perfectly settled.” 

On the 25th June, as above, Magnin wrote from New- 
Orleans to Vidal: ‘No use can be made of the bills which 
W. B. Smith has sent to Merle & Co. By the first oppor- 
tunity which will offer for New-York, I beg you to remit to 
Mr. W. Merle the one thousand nine hundred and eleven 
dollars which you have belonging to me. __I would be pleased 
if you could procure a bill at eight days sight. I leave the 
day after to-morrow for New-York.” 

On the 15th July, Vidal acknowledges the receipt of 
Merle & Co.’s letter of the 25th June. He says, “As 
respects the funds which W. B. Smith has placed in your 
hands in bills, one is already due, which I hope will have 
been collected without difficulty. I hope you will place the 
same to my credit, as he instructs you in the enclosed letter; 
and as to the two bills of exchange which fell due in Sep- 
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tember and November, as they are endorsed, you can easily Kaspxnx, Dist, | 


buy flour with them, and in that case ship it to me by the.first M4"e’s 1886. . 


ish vessel.” 
On the 7th August following, Magnin wrote to Vidal-from 


BONILLA, _ 
SXNDIC, ETC, 
ve. 


New-York, saying, “I am very much surprised not to have. “snus gr au. 


received an answer to the letter which I sent to you on the 
25th June, begging you to remit me the one thousand nine 
hundred and eleven dollars which you have belonging to me. 


~ Mr. Merle has received no letter from you. I know not the 


motiveof your silence. Dome the favor to remit this sum to Mr. 


Merle, who has orders to send me the amount to Liverpool.” - 


On the 26th August, he wrote again to Vidal from New- 
York: “I have received yours of the 9th instant. -No money 
is to be had. I therefore beg of you, &c., to remit the 
amount in sterling money to Liverpool.” On the 12th of 
August he wrote from New-York to Merle & Co. as follows: 
“T came here on the 29th ultimo. I have delayed until now 
writing to you, in the hope of receiving letters from Carlos 
Vidal. I have only received from him an unimportant letter 
which you were so good as to forward to me. I pray you, gen- 
tlemen, in case he has, or shall, remit to you the one thousand 


nine hundred and eleven dollars and thirty-seven cents which . 


he owes me, to remit the same to me at Liverpool.” 


On the 25th September, Merle & Co. wrote to Vidal, in . 


which, among other things, they say: “Our mutual friend, 


“Don Carlos Magnin, before leaving here, told us that you 


would remit to us the balance which you owed him of one 
thousand nine hundred and eleven dollars and thirty-seven 
cents, and directed us to forward it to him in Europe; 
therefore be pleased to remit us said funds, &c.” 

The evidence further shows, that on the 13th September, 
Merle & Co. made an entry in their books, debiting Vidal 
with one thousand nine hunded and eleven dollars and thirty- 
seven cents, with interest from the 25th June previous, and 
crediting Magnin for this sum. It does not appear they 
ever informed Vidal of this debt until after his failure. 

The parish judge was of opinion “no actual and legal 
assignment or transfer of a debt from Vidal to Magnin, and 
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*Easrerx Dist, an acceptance of the same by John A. Merle was obiedeli 
rendered judgment in favor,of the plaintiff for the amountiof 


March, 1836. 


BONILLA, 
SYNDIC, ETC. 
v8. 
MERLE ET AL. 


~ 
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his claim: The defendants appealed. 


J. Slidell for the plaintiff. 


1. On the receipt of Vidal’s letter of 12th June, Merle@® — Ff 
Co. had in their hands no money belonging to him. They ‘a 
positively refused to accept his order, and Magnin expressly 
repudiated it by directing him to remit funds in another | 
manner. The letters of both Magnin and Merle & Co. show — 


clearly, that no assignment was 8 of funds to the credit 
of Magnin. 
2. The acceptance by Merle & Co. of Vidal’s order, was 


necessary to vest the amount in Magnin. They were under » 


no obligation to acvept drafts for a portion of uny parcels 


‘ held by them. See Russel vs. Ferguson, 7 Martin, N. 8. 


519. Miller vs. Brigit, 8 Louisiana Reports, 536. 

3. The funds of Vidal would, at.any time, have been 
subject to attachment in the hands of Merle & Co. Had 
nothing been received from bills, or sales of produce, it is not 
pretended that Merle & Co. would have been responsible to 
Magnin. Had Vidal become indebted to them, they could 
have confiscated parcels of property or of bills, with such 
debt. These facts are wholly inconsistent arnt the idea of 
any valid assignment in favor of Magnin. 


Eustis for detundente. 


1. It appears from the correspondence that Vidal owed 
Magnin one thousand nine hundred and eleven dollars and 
thirty-seven cents, which debt has not been paid. Vidal 
directed John A. Merle & Co. to pay it to Magnin. They 
assumed to pay the sum to Magnin, when Vidal should put 
them in funds; they notified Vidal of their conditional 


promise to Magnin, to which he, Vidal, by his silence,” — 


assented. Thus the contract stands between the parties. 
2. This contract has never been discharged. Magnin has 


not been paid,-and his attempts to get the money from Vidal | 


do not release Merle & Co., who remain bound by their ori- 



















that on liquidating accounts with Magnin, he owed him one 
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ginal assumpsit, which, in its essential features, may “be Easreuw Drer. 


Mathews, J., delivered the opinion of the court. 

In this case the syndic of the creditors of Vidal, an insolvent, 
residing in the city of Havana, in the island of Cuba, sues 
to recover from the defendants one thousand nine hundred 


and eleven dollars and thirty-seven and a half cents, which. 


he alleges they owe to the estate of the insolvent, as having 


' been his debtors to that amount previous to his failure, &c. 


They resist payment to, or a recovery by, the present 
plaintiff, on account of having assumed to pay this sum to 


- one Magnin, at the request, and in pursuance of the order of 


Vidal, the latter having acknowledged himself to be indebted 
to this amount to the former. Judgment was rendered in 
favor of the plaintiff by the. court below, from which the 
defendants appealed. 

The principal difficulty in the decision of the case, as it is 
presented to the court, arizes out of the question, to which of 
the two, Vidal or Magnin, are the defendants legally obliged to 


_pay the money in dispute. They are clearly debtors to one 


or the other, according to evidence furnished by themselves 
in the exhibition of extracts from their book of accounts ; but 


_ they cannot be debtors to both, on agreements or implied 


contracts relating to only one and the same debt, and if they 
are debtors to one of these persons alone, and he be Magnin, 
to whom they were requested to pay by Vidal, it must be on 
account of their assumpsit to the former having released 
them from, or suspended their obligation to the latter. 

The truth of this position depends upon the evidence of the 
case. .Most of the important facts are to be ascertained by 


‘the examination of a correspondence between the defendants 
and Vidal, and letters from Magnin to the latter and to the 


former. 


On the 12th of June, 1834, Vidal wrote from Havana to 
‘the defendants, (who, from the tenor of his letter, appear to 


have béen his factors in New-Orleans). and states to them, 


assimilated to a continual acceptance of a bill of exchange, erchy1896, » 


BONIKEA, 
v8. 


MERLE ET AL. 
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Fusrzax Dir, thousand nine hundred and eleven dollars and three tials, 

March, 1856. and requested them to pay that sum to Magnin. Inthe 

zormia, Same letter, mention is made of.certain bills of exchange and 

Sexpiey®e- accounts which had been forwarded to them by one W..B, 

ments et at. Smith, to be collected for the benefit of Vidal, on whichyhe 
requests his agents to put him in cash by discounting 


&c. This letter contains no positive information of any par. 
ticular funds of the writer in possession of his correspondents, 


ut of which Magnin was to be paid. In truth, it containg 


no expressions from which an implication can be drawn, that - 


they were his debtors at that time; consequently, the order 
to pay Magnin must be viewed as a simple request on the 
part of Vidal, without any assignment of a debt due to the 
latter by the defendants, or indication of any particular fund 


out of which payment was to be made; and this appears to — 


A delegation have been the understanding of Merle & Co. on this subject, 


includ ova- 
tony the ex ex- for in their answer to Vidal, they inform him that they had 
rs er Egg ee agreed to pay Magnin, when they should be put in funds by 


pr agen a his debtor. The creditor, after this conditional promise made 


obligation con- to him by the defendants, applied directly to Vidal for pay- 
tracted by th 
newdebtortothe ment, as appears by several letters addressed to that gentle- 


common eredi- man; and, about the same period, he requested Merle & Co. 
Delegation to’transmit to him at Liverpool the amount of the debt, if it 
contains a dou- should be remitted to them by Vidal. 


novation, 
where the per- According to these facts, the case assumes a greater 
son delegated is 
the debtor of the similitude to what is termed, in our law, delegation, than to 


ine. “fe, any other species of contract; it, perhaps, wants the entire 
t uit 

elt of nis Tequisites of a complete delegation, as it does not appear that 

obligation to the the persons delegated were debtors to the party delegating 


. es daineniee them, at the time of the delegation. But if they assumed to 


tae gg pay on his request, they stand in the same situation in 
place both of the relation to the creditor, as if they had really been indebted to 
obligation of. the 

person dele- the person delegating them. 


gating. by gine Before the adoption of our codes, the law in respect to 


and me the per- novation predicated one in every case of delegation. In 
son el: 
by the new obli- Pothier’s treaties on obligations, it is laid down as a rule on this 


— com, Subject, “that a delegation includes a novation by an extine- 


mon creditor. tion of the debt from the person delegating, and the obligation 
















_ person delegated is a debtor of the one delegating, and the 
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contracted in his stead by the »person delegated. Usually,:@ Basrenn —_n 
delegation contains a double novation, for ordinarily,. the March, 1836. ; 
former, to acquit himself of his obligation to the latter, srnic, wre. 
contracts, by his order, a new obligation to the creditor of the siiceiin Tala 
person delegating, In this case, there is a novation both of  - . 
the obligation of the person delegating, by giving: to.his 
creditor a hew debtor, and of the peege delegated, by the . 
new obligation which he contracts.” » If the person 
n 


elegated 
“If the person delegated were not in truth the debtor of —— of him 


. the person delegating him, still, if he enter into an engage- if ie olligntes 


ment to pay, his obligation will not be less binding, and he himself to ™y, 


bound, and 

cannot. resist the payment of it, saving his recourse against ae resist 
ment; onl 

the — delegating him.” Pothier's obligations, Nos. 565 saving his re 

and the person dele- 


It is, however, declared in the Louisiana Code, article 2188, gating him. 
that “the delegation by which a debtor gives to his creditor 
another debtor, who obliges himself towards such creditor, — 
does not operate a novation, unless the creditor has expressly 
declared that he intends to discharge his debtor who has reniieat We ile 
made the obligation.” Py to bt 
_ This provision of the Code, from the very terms in which nine hundred 


it is expressed, relates only to the novation which was opera- ion -siepalioe 


ted by law previously in force, as between the original debtor in tee ioe 


and creditor, and does not touch that novation which formerly vises A a-ha 


existed by effect of Jaw, between the original debtor and the er but the 
debtor delegated. ale 


Merle & Co. did not assume to pay absolutely the debt of Re Fg Re 


Vidal to Magnin ; the assumpsit was on condition of getting ties s to ‘A, his 


into their hands funds of his debtor, to the amount requested (OS )his nal debtor, 


to be paid. The evidence shows completely, that they had bese by — 


funds, and it does not appear that they have been released meantime to re- 
from their obligation to Magnin, (and the condition being pe tant na 
performed they must be considered as absolutely bound by Held, that it was 
their promise)-by any act of him or Vidal, the original debtor, dele on of a 
by making payment himself. We say that Magnin did k to C, tor from 


became  abso- 
nothing to exonerate Merle & Co., for his subsequent appli- ; soap Sead te 
cation to Vidal for payment, cannot be so construed as to getting in funds. 








224 CASES IN THE SUPREME COURT 


Easterx Dist, have this effect, because, according to the article of the cals 


March, 1836: * just cited'in relation to these parties, there was no novation; 
yowtixa, Dut, as we have already stated, it is impossible that the de. 
— BTC. fendants can be considered as absolute debtors for the same 
mente et at. debt, and at the same time to both Vidal and Magnin. They 
are, however, absolute debtors, by their promise, to the latter; 

therefore, they are not such to the former. 

According to our laws as they now exist, although pe 
novation which formerly took place between the debtor dele. 
gating, (creditor of the one delegated,) and this last is not 

_ expressly destroyed by the code; yet, as novation does not 
result from the contract, as between the original debtor and 
creditor, by which the former is freed from his obligation to 

The ereditor, the latter, iijustice might result by tolerating novation 
by the promise between the person delegating and the delegated, so as to 


fth 
leas ton, hee has ol extinguish absolutely and forever, the obligation of the latter 


Seed. to either 


of whom hemay t0 pay the former. The creditor, by the promise of the person 


resort for Pe delegated, has two bound to him, to either of whom he may 
= 


original ee resort for payment; and if his original debtor should make 
a delegating such payment after the delegation, he ought then to have 
ate ot he will recourse against the person delegated, his former debtor. 
ave hisrecourse 

—— But until such payment and extinguishment of the original 
seta, bie: rights obligation, his right to pursue the person once debtor to him 


——,, alone, who, by his orders, has bound himself to pay to 


acon a sae another for him, must be suspended, or we shall fall into the 
pended. ae absurdity of making the person delegated debtor to two for 


When B, the the same thing, and at the same time, and thus subject him 
defendant, was to pay twice, which would be’ unjust. 


me abso- As the cause now appears, the defendants are debtors, 
lutely bound to 
C. “He might absolutely, to Magnin, and may again become so to Vidal, 


pom sae A, if When it shall be shown that he has paid Magnin. 


it was shown the 
latter had paid 
Cc. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be avoided, reversed and 
anulled, and it is further ordered, that judgment be here 
entered for the defendants, as in case of non-suit, with costs 
in both courts. 
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. LOUISIANA STATE BANK US. SENECAL. 
Cal 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 


NEW-ORLEANS. 
. e 


{n taking judgment by default, and making it final in the absence of any 
defence, on proving the plaintiff’s demand, no evidence can be legally .. 
given of a fact not alleged. 

This is an action to recover from the defendant the sum 
of four thousand dollars, as endorser of A. L. Boimare, 
The plaintiff alleges, that the-note was protested for want of 
payment when it became due, as may appear by the'said 
note, and a certified copy of the protest thereof annexed to this 
petition. That the drawer, A. L. Boimare, has become 
insolvent, and made a surrender of his property to his 
creditors, and that the defendant, though often amicably 
requested, has refused to pay, &c. 

There was no defence. Judgment was-first taken by” 
default, and then confirmed against the defendant for the 
sum claimed. 

The court, in giving its reasons for the judgment, says, 
it is satisfied that the signature at the foot of the note sued, 
as well as the endorsement on it, are genuine, and that due 
notice of the protest of said note was given to the defendant, 
- The defendant appealed. 


Hennen, for defendant, assigned for error apparent on the 
face of the record, that there was no allegation of notice of 


_ protest in the petition. 


"Grima, for the plaintiff, contended, that the appeal could _ 
not be maintained, because nothing which might have been 


“cured by legal evidence in the court below, can be assigned 


as error, when the appeal comes up without the eviderice. 
12 Martin, 304. 1 Martin N. S., 599. 2 Ibid., 587. 2 
Ibid., 265. 6 Ibid., 640. 2 Louisiana Reports, 225. 3 Ibid. 


489, 481. 


29 
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Easrers Dist. 2. If testimony be offered on a point not presented by the 
March, 1836. pleadings, and is not objected to, or approved, the parties will — 





ta, srare panx De bound by the effect of the testimony, and it will be con. 
oan sidered that all objections are waived. 9 Martin, 317. 11 


Ibid., 26. 6 Martin N. S., 86. 


Hennen, for the defendant. 
1. The present case differs from those cited by the 


plaintiff ’*s counsel. This isa judgment by default, confirmed 


without appearance or defence, and there could be no consent 
to receive evidence. on points not alleged in the petition. 
The cases cited were at issue, and the defects cured by 
waiving objections to them. 

2. The certificate of the judge does not show that there 
was any evidence offered which could cure the defects in the 
pleadings, for want of an allegation of notice. 

' §. From the certificate of the judge, it does not appear 
what the testimony was. This certificate eannot be taken 


for a statement of facts, for it was made on the return of av 


. certiorari, after the appeal was taken. The judgment must, 
therefore, be set aside. 


Martin, J., delivered the opinion of the court. 


This is an action against the endorser of a promissory 
note. The defendant failed to answer, and judgment by 
default was taken, which was made final without any defence 
being put in. 

' The defendant having appealed from the final judgment, 
he seeks to reverse it in this court, and assigns, as an error 
apparent on the face of the record, that it is no where alleged 

In taking jud that notice of protest was given to him. 
ment by defa i, The counsel for the bank urges that notice may’ have been 
a aS ant proved on the trial, and before obtaining final judgment. He 
sence of “pnd further contends, that no defect of pleading can be assigned 


fence, on 

ving the pian as error on the face of the record, which might be cured by 
tiff ’s emand, 

~ no evidence can legal evidence. 


be legally given i i ; : 
aha Y gi “_ This would be correct, if there had been a trial on an issue 


leged. made up by filing an answer, for then the consent of the 
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party might be inferred, from the want of objection being Easrzuw Dyer. , 
made.to the omission or defect. But, in the absence of any March, 1896. 
‘defence, no evidence can be legally given of a fact not  custanon 


—_— in the petition. of annie 


It is, therefore, ordered, adjudged and decreed, that the —. 
judgment of the Parish Court be annulled, avoided and 
revetsed, and that there be judgment for the defendant, as in 
case of a non-suit, with costs in both courts. 


CHALARON vs. M‘FARLANE ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The general provisions of the Louisiana Code, article 3035, excluding 
judicial sureties from the benefit of the plea of discussion, does not 
-extend and apply to sureties in appeal bonds. 

. From the very nature and tenor of the obligation contracted by the surety 
in an appeal bond, he is not bound to pay, until all the property of every 
kind, belonging to the principal, is first taken, and proves insufficient, 

Where a surety signed a blank appeal bond, to be used in a particular way 
by shis principal, who puts it to a different use from that intended, by 
which the responsibility of the surety is greatly increased : Held, that 
the surety cannot avail himself of this matter, unless it is shown the 
appellee or obligee of the bond was connusant of the fraud, 


This case comes up on a rule taken by the plaintiff, on 
J. S. M‘Farlane, a surety in an appeal bond, to show cause 
within ten days why judgment should not be rendered 
against him for the sum of one thousand seven hundred and 
thirty-three dollars and thirty-three cents, with interest, 
being the amount decreed against the defendant in the 


appeal. 
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Easrzny Dist. The record shows, that the present plaintiff, having obtained 
March; 1886. judgment against one Vance for the above sum, the latter. 
~euaranox appealed and gave M‘Farlane his-surety. The appealwag |) -3 
ufrantanser ar 2ken within the ten days, and operated as a suspensive 4 . 
appeal. The judgment was confirmed with damages. An — 
execution issued against Vance, and the sheriff returned he 4 i 1 
had seized four lots of ground, but that the sale was stayed =f { 
by order of the Parish Court, the defendant, Vance, having 
made a cession of his property. On exhibiting this rem 9 | 
on the fieri facias, a motion was made that James S. M‘Far. 1 | 
lane, the security for the defendant in the appeal bond, show 
cause within ten days, why judgment should not be rendered 
against him. 
In answer to the rule, M‘Farlane admitted ‘he signed the 
bond, but says he gave a blank bond, which was intended © 
“only to be used on an appeal to cover costs; and that it has 
fraudulently or by mistake been filled up and used in:a ' 
suspensive appeal, so as to render him liable for the amount — 
of the debt and costs; and that he prays for a trial byjury. 
Upon these pleadings the case was tried by the court. 
The district judge presiding, decided that the defence to the 
execution of the bond would be unavailable, if true. 
Judgment was rendered on the rule for the amount demanded. 
The defendant appealed. 


‘ Canon, for the plaintiff. 


1. The motion or rule of the plaintiff, to render the surety 
in the appeal bond liable, and have judgment for the amount 
of the debt, interest, damages and costs, is predicated upon 
the authority of the Code of Practice, article 596. 

2. The surety filed his answer to the rule, and set up his 
defence ; upon this issue, judgment was rendered for the 
plaintiff. The above article in the Code of Practice authorises 
judgment against the surety, om mere motion. 

3. The defendant cannot avail himself of the plea of 
discussion. It is expressly provided, that judicial sureties, 
such as in this case, cannot demand the discussion of the 
property of the principal debtor. Louisiana Code, 3035. 








ats owe 3 

































OF THE STATE OF LOUISIANA. 229 | 


4. This is a summary proceeding, by mere motion, in which Eastsuw Dis. 
a trial by jury cannot be had. Code of Practice, 754, 755, March, 1896. 


. 757. CHALARON 
vs. 7 
M‘PARLANEETAL 


Gray, for the defendant, contended for the right to have 
his allegation of fraud, in obtaining the defendant’s signature _ 
to the appeal bond, tried by a jury. ; 

2. It was further urged, the defendant was entitled to the 
plea of discussion, and that all the property of the principal 
be first sold; before the surety was bound to pay any 
deficiency. 


Martin, J., delivered the opinion of the court. 
The defendant seeks the reversal of a judgment, which 
was rendered against him, as surety in an appeal bond with 
one Vance. 
It appears from the evidence, that four lots of ground . 
belonging to Vance, were seized on an execution which 
issued on a judgment obtained against the latter, and affirmed 
by this court. The sale of the property seized was stayed, 
in consequence of a surrender made by Vance, of his goods, 
for the benefit of his creditors. ; 
According to the Code of Practice, article 579, the condition The general 
of the appeal bond is, that the appellant shall satisfy any Eociden cade 
judgment that may be rendered against him, or the same Sindivg judh oe 
shall be satisfied by the sale of his estate, real or personal ; suretiesfrom the 
otherwise the surety shall be liable in his place. It is clear, eg - ye 


therefore, from these expressions, that if the appellant does % does not» 


e a extend and apply 
not satisfy the judgment, a sale of his estate, real and tommedes ea 
personal, is to take place; and if the proceeds of this sale ate ae ‘ele 
prove insufficient, then the liability of the surety begins. pr ge ee 


It appears to this court, that notwithstanding the general contractedby the 
provision in’ the Louisiana Code, article 3035, excluding Sen bond, het 
judicial sureties from the benefit of discussion, it seems to be watt olf to ere 
different as regards sureties in appeal bonds. From the very perty of every 
nature of the obligation, and the terms of their engagement, ie parser x J 
they derive the right of resisting a recourse on them, until it '* , poll 
. is clearly shown by the creditor, ‘that the sale of all the sufficient. 
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' Eastern Dist. estate and effects of the principal has proved mre to e § 


March, 1836. discharge his demand. 


chicken It is true, in the present case the money cannot. be ini 


on the execution. But the code does not speak of’a sale 


‘ vs. 
M‘FARLANE ET AL 


under execution particularly. For any thing that appears © 


in’ the record, the plaintiff may still be fully paid by the wale 
of the four lots under seizure. It is to be presumed he 
secured his privilege and mortgage on them, by registering 
his judgment. These lots, it is true, have become the 
property of the mass of the creditors, by the surrender, but 
are nevertheless-subject to the creditors’ privilege and- mort- 


gage, who is also included in the mass. They are still in ~ 


pledge for the sale, the original price of which is to be paid 
out of their proceeds. 

The contract of suretyship is one, the performance of which 
imposes as sacred duty and obligation on the party obligating 
himself, as that resulting from any other contract ; but its 
performance in good faith, isnot inconsistent with the right. 
and privilege allowed the surety, to avail himself of any 
exception or provision of Jaw, introduced for his benefit and 
protection. 

The recourse of the plaintiff, in this instance, ogpicnt the 
defendant was premature. The surety is not bound to 
pay, until all the property, both real and personal, is first 

y ai tink exhausted. This does not appear to have been done in the 
appeal bond, to present case. y 
“™ ce . 

ticular way a This view of the matter, seems to render it unnecessary, 
— Po ‘it to 2 that we should act on another plea set up by the defendant, 
> an in which he prays for a trial by jury. We have, however, 
ed, by whichthe considered it, on the ground that the expression of the 
i anay ee opinion of this court in relation to it, may prevent another 
ig Sacer suit. This plea is founded on the averment, that the 
the surety cannot defendant signed a blank appeal bond, with the assurance 
avail himself of 

this matter, un- that it was only to be used in case of a devolutive appeal 


— sha agate being deemed necessary, in which case he would only be 


obligee of the Jiable for costs, but that the bond was afterwards, without ' 


bon 
sant ofthe fraud. his knowledge and consent, filled up for a suspensive appeal, 
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by -which-he was rendered liable for the whole debt and Easranx. Dun 


costs. ' 
The court is of opinion, that the decision of the district 
judge was correct, in which he held,-that even if this fact 


was true, it could not avail the surety, unless it was shown 
that the appellee was cognizant of the fraud. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 


reversed, and that the motion for judgment on the bond, or | 
rule to show cause, be discharged, the plaintiff paying costs 


in both courts. 


JOUETT vs. ERWIN ET AL. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE JUDGE OF 
THE SECOND PRESIDING. 


An instrument of writing, acknowledging the receipt of certain notes for 
collection, and the money to be handed over, or the notes returned when 
called for, does not come within that class of obligations which are pre- 
scribed in five years. No prescription runs against it, until some act is 
done by which a right of action accrues. 

A receipt for notes to collect and pay over, or return when called for, is 
rather evidence of a mandate than an obligation to pay money, in which 
the subscriber to the instrument of writing constitutes himself an agent 
to secure and receive payment, and pay over the sums collected, &c. 


This is an action brought by the plaintiff, in October, 1832, 
against the surviving widow and heirs of the late Joseph 


Erwin, on the following instrument of writing : 


“T have this day received from Thomas Jouett; two notes 
of hand signed by Abraham Wright, the capital [principal] 


March, 1836. 


. SOUETT . 
: vs 
ERWIN ETAL, 
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Easterns Dist. unpaid of which notes remaining due, amounts to five hundred 


( 

Crccoesssciemmaall dollars. I have received the above notes for the purpose of ol 

yoverr Securing their amount, if practicable, without suit, and if ao } 

nnwie erar, Secured, and by me received, to be paid to the said Jouett or , 
his order, and if not so secured, the said notes are to: be 7 

returned when called for by him.” “Joseph Erwin.” 4 


*‘ Iberville, 6th March, 1823.” the Ae | 


The defendants pleaded a general denial, and the BE | 
prescription of five years. ij Me 
Upon these issues, the cause was submitted to the court, |) 

_ The district judge presiding, was of opinion that the instru. | ; 
ment of writing sued on, being payable to. order, and trans. | 
ferable,s was included in the class of bills and notes, and 
prescribed against by the lapse of five years, according to the 
article 3505 of the Louisiana Code. 

Judgment was rendered in favor of the defendant. The 
plaintiff appealed. 


Ives and Edwards, for the plaintiff and appellant. 


1. The judgment of the court below is erroneous and 
should be reversed, because the instrument sued on is not 
negotiable, and therefore not liable to prescription in the 
meaning of the provisions of the Louisiana Code, article 3505, 
See 12 Martin, 671. Chitty on Bills, 45 and 6. 

2. No prescription can be pleaded and sustained in this 
case, except the prescription of ten and twenty years, which 
prescription has not yet run and become complete. See 
Louisiana Code, article 3508. . 








Bullard, J., delivered the opinion of the court. sa 

This action is brought upon an instrument of writing 
signed by the late Joseph Erwin, the ancestor of the defend- 
ants, by which he acknowledges to have received from the — 
plaintiff, two notes signed by Abraham Wright, upon which 
five hundred dollars were due, for the purpose of securing 
the amount, if practicable, without suit, and if so secured and 
by him (Erwin) received, to be paid to said Jouett, or his 
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order, and if not so secured, the notes to be returned when Easrsax Drer. 





























aintiff sues for the amount due on the notes, or fora Cpe 
surrender of the notes themselves, in the alternative. ‘ ..* o 
The defendants pleaded a general denial, and the 
prescription of five years. The plea of prescription. being. 
sustained by the District Court, and the suit dismissed, the 


plaintiff appealed.” 
sArticle 3505 of the Louisiana Code, on which the An instrument 


‘defendants rely to sustain this prescription, declares, “that Enowledgig tha 


actions on bills of exchange, notes payable to order or beater, receipt sing thei 
except bank notes, those on all effects negotiable or transfera- sag nd 


ble by endorsement or delivery, are prescribed by five years, {2° at wo piled voli, 
reckoning from the day when these engagementsare payable.” oe pe-valie 

Even admitting, for the sake of argument, that the paper, for, does a 
sued on, comes within the class of engagements contempla- cog s 
ted by this article, yet the time at which the payment was to 8tions “to 


be made on the notes surrendered, is left wholly. indefinite, a 

It does not appear that five years have elapsed since a right dl peo gs 
of action accrued to the plaintiff, although the paper. bears wnt! rege tp | 
date more than ten years ago. But we consider the instru- right of action 


ment in question, rather as evidence of a mandate, than “~~ oe 
receipt for 


as an obligation for the payment of money. The subscriber notes to collect _ 
constitutes himself the agent of the plaintiff, to secure the mer Bs 
payment of certain notes without suit, and he engages to &4 for, is rather 
evidence of a 
account to his principal on demand; to pay him over the mandate, thanan 

money, if he should receive it, and if not, to return the seg 

notes. ~- the subscriber 
ar oo, , to the instru- 
We are, therefore, of opinion that the court erred in ment of writing 
constitutes him- 


sustaining the plea of prescription, but the evidence in the seif an agent, to 
record does not enable us to decide upon the merits. ccoure and fe - 
' ss ceive payment, 
! and pay over the 
It is, therefore, ordered, adjudged and decreed, that the og mnie. 
judgment of the District Court be avoided and reversed, the 
case reinstated, and the-plea of prescription overruled ; and 
it is further ordered, that the case be remanded for further 
proceedings according to law, and that the appellees pay the 
costs of the appeal. 
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general authority to sue for and recover the property of a succession i. = 


to the minors here, and to compel the administrator to account, “8 
ie ae ie 


But if the power granted to guardians of minors, by the decree of @ court 


a 

| I 

; 4 fi 

DOUGLASS AND WIFE v8. EDWARDS AND WIFE, _ t 

APPEAL FROM THE COURT OF PROBATES FOR THE PAKISH OF IBERVILLE, : 

The order or decree of a court in another state, appeintion guardians to - : 
minors, for the special purpose of protecting their rights and interesteina 

i 1 

< 

4 


= BE 
certain suit pending in Louisiana, will not be received as evidence. . is | ‘ 
f 


of another state, confers full authority on them, in legal form, to repre. Be 
sent the minors in all things relating to their property here, such decree 
would be full evidence of authority in the guardian to act. ‘ 


To compel an administrator to account for the administration of'a 
succession, all the parties must be properly before the court, the heirs of 
the deceased partner properly represented, as well as the surviving - 
partner of the community. 


An executor or administrator ought not to be compelled to render two 
separate accounts relating to a single succession. 


This is an action instituted by the surviving widow of 
Henry Crabb, deceased, in her own right, and as guardian 
of her minor children, assisted by her present husband, also 
guardian of these minors, all residing in the state of Tennes» 
see, against the defendants to recover certain property, and 
compel the rendition of an administrator’s account of an =f 
estate in Louisiana. The plaintiffs allege that when Henry 
Crabb, who resided in Tennessee, died, he lefta large proper- 
ty in-Louisiana; that one David Barrow, qualified as testa- 
mentary executor in this state, and during his administration — if 
received upwards of forty thousand. dollars of this property, .  § 
and.died without rendering an account; that there.is still ~~ 
a balance of ten thousand dollars due from his estate by those 
who represent it. 
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They further allege, that Barrow left a surviving widow Eusrsay Drier. 

and minor child, and that she has intermarried with W. E. -Méreh, 1896. 

‘ Bdwards, who have taken possession of the estate of the noversss smax. 
former. They pray that Edwards and wife be compelled sowanse eran. | 


to account, and pay over the amount claimed as still due from 
‘ Barrow, on account of his administration. 

* The defendants denied the right of the plaintiffs-to claim 
the succession of Crabb, and that they had not presented 
themselves with the necessary legal powers and forms to 
require an account of the administration of Barrow, and to 


‘reclaim the succession. They denied the heirship of the 
_ minors Crabb, or that they were legally and properly repre- 


sented; also, that Mrs. Douglass, formerly wife of Henry 
Crabb, deceased, never qualified as guardian, was not authori- 
sed by any tribunal to represent the minors, or, institute suit in 
their behalf, and to compel the defendants to account for 


Barrow’s administration. They pray that the plaintiffs’ . 


demand be rejected, &c. 
Upon these pleadings the parties went to trial. 

The plaintiffs offered in evidence, in support of their right 
to maintain this suit and recover, a decree of the county 
court of Davidson county, in the state of Tennessee, stating, 
“that the court appointed Harry L. Douglass and Jane A. 
Douglass, his wife, special guardians of Henry Crabb, Mary 
Crabb and Jane Anne Crabb, minor orphans of Henry Crabb, 
deceased, to attend to their interest in a suit depending in 


' f{ouisiana, wherein the widow and heirs of Henry Crabb, 


deceased, are plaintiffs, and against David Barrow, executor 
or administrator, defendant; whereupon the said Harry L. 


' Douglass, and Jane A. Douglass, in court here, have given 


three several bonds, &c., as security for their faithful 


_ guardianship.” 


~ This decree, or order, is attested by the clerk-of the county 
court, who is certified to be clerk by the presiding magistrate, 


and the governor certifies that the ‘magistrate is duly 


commissioned as such. 
The judge of probates was of opinion that this document,’ 
or order, of the county court of Tennessee, was not sufficient 
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to authgrise the plaintiffs to maintain their suit: 


Judgment 





of non-suit was entered against the plaintiffs, from which — 


ne appealed. 
A. N. Ogden, for the plaintiffs. 


1. Insisted that the decree, or judgment of the cuit: : 
Tennessee, clothed them with full and sufficient authority to 


maintain this suit, and to recover the amount of the estate of 


Crabb, remaining in the hands of his administrator. =. | 


Labauve and Stacy, for the defendants. ‘3 ii : 


i. The decree or pretended judgment of the Tennessee 


court, under which the plaintiffs claim authority to actias 
guardians of the minors, is: without the signature of the - 


judge or-court. There is no evidence that the Tennessee 


laws are different from our own, requiring the signature of 


the judge. 


This document should be rejected on that 
ground. a 


. 2..A special appointment and authorisation, as tutor, 


curator, guardian, or the like, for the purpose of carrying on 
a suit as plaintiff, is not known or authorised by our law. 
The law allows of a special appointment to minors, only 
when they are to be made defendants. Louisiana Code, 
article 295. 


suits. 


3. The appointment purports specially to authorise the — 


plaintiffs as special guardians of the minor orphans of Henry 
Crabb, deceased, to attend to their interest in a suit depend- 


ing in Louisiana, wherein the widow and heirs of Henry © 
Crabb, deceased, are plaintiffs, against David Barrow, execu- 
The appointment being made for a special 


tor, defendant. 
purpose, can avail only in the suit named in it; now, no such 
suit exists; the present is different, both as to parties, plaintiffs 
and defendants, and consequently is not the one for which the 
appointment was made. The parties to the present suit, are 
Henry L. Douglass and Jane Anne Douglass, his wife, 
plaintiffs, vs. William E. Edwards and Lavina W. Edwards, 


It is not shown that the laws of Tennessee — 
authorise such appointments for the purpose of prosecuting _ 
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his wife, tutrix and co-tutor of David. Barrow, @ minor, Easrzun Disr, 

defendants. As well might the document filed, authorise the “7c, 1836. 
ties therein named to prosecute any. other suit. © Neither voverass zrat.. 

the parish or court in which said suit was pending, is set sywanvs er ax! 


forth. 


Mathews, J., delivered the opinion of the court. 
This suit is brought by Douglass and his wife, as guardians 


~ or tutors:of the minor children of Henry Crabb, deceased, 


formerly the husband of Mrs. Douglass, against the defend- 
ants, as representing the estate of David Barrow, deceased, 
in their capacity of tutor and tutrix of a:minor child of said . 
Barrow and Mrs. Edwards, the latter being his wife during 3 
his lifetime. Exceptions to the rights and authority of the 
plaintiffs to maintain the present action, are found in the 
answer of the defendants. Amongst these exceptions is one, 
denying the character (assumed by them in their petition) as 
tutor and tutrix, &c. The court below sustained this plea, 
and gave judgment of non-suit, from which the plaintiffs 
appealed. 

They appear to be absentees, in other words as having no 
domicil or residence in this state. _The suit is brought for 
the purpose of compelling the defendants to render an account 
of the administration of D. Barrow, who acted as executor 
of the last will and testament of Henry Crabb, and to obtain _ The order or 
a judgment for the balance of the succession of the latter, apes ig 
which remained in the hands of the former at his death. Fi page se 
The evidence offered in support of the plaintiffs’ right to for the p pon 
claim the account and judgment as prayed for in their toting. their 
petition, is an order or decree of the Court of Pleas and Tshts and inte- 
Quarter Sessions of Davidson county, in the state of Ten- yeh srg. in 


> i . i uisi ill 
nessee, by which they are appointed guardians of the interests not be rensien 


as evidence of a * 


of the minors of H. Crabb, deceased, for a special purpose, general sathori- 
viz: to protect the rights of said minors, in a suit depending Y % se f earbuwn, 


in Louisiana, wherein the widow and heirs of H.’ Crabb, perty of a cae 
deceased, are plaintiffs, against David Barrow, &c. Now eam ing 


as the present defendants represent, or are supposed to nd ‘° compel 


represent Barrow, and the suit being in substance, though tor to account. 

















238 CASES IN THE SUPREME COURT 


Easrznx Dist. NOt-in name, the one referred to in the decree of the court of : 
March, 1836. Davidson county, perhaps the mistake of names would not 


povetass xr ar, Validate the power granted by the decree of that court, if it 


em w. 0 represent the minor children of Crabb, in all t 


Kone - relating to his succession, as tutors, clothed with full power 


minors, by the and authority allowable to them in such.capacity. But-this 


b parr whyiomege is-not the case in the present instance ; they are nominated 


confers full @u- for‘a special purpose, and by what power legally vested in 
thority on them 
in legal form, to the court which appointed them to office, we do not Know, 


represent. ti The circumstances in the present case, do not bring it under 


page —— the rules as laid down in that of Berluchaux vs. Berluchaus 
tyhere, a de- e¢ al., as reported in 7 Louisiana Reports, 539 and 545. See: 
cree wo 


full evidence *r also the case of Chiapella vs. Coupray, 8 Louisiana Reports, 84, - 


authority in the. Ty those cases we held, that a tutor or guardian, legally 


guardians to act. . y : 
appointed to a minor, according to the rules and forms of a 


foreign state or government, could reduce to possession the 
property of the minor, situated in this state, by appointing an 
attorney for that purpose, and do all things here appertaining 
to the interests of the pupil, as if the tutor had received his 
appointment in pursuance of our laws, distinguishing the 
office of tutors or guardians from that of executors and other 


administrators of successions. From these last, it seems to ’ 


us difficult to distinguish an administrator, appointed under 
whatsoever name or title, for a special and particular purpose, 
in telation to a succession. Such administrator, although 
denominated a tutor, does not possess the general and 
imposing power and authority conferred on tutors, appointed 
to protect the persons and property of their pupils, in every 

. thing relating to their comfortable existence and education, 
_ and pecuniary interests. If an affirmation of the judgment 
had a tendency, finally to defeat any just claims of the 
plaintiffs, we would be very reluctant to sanction it. The 
only inconvenience occasioned by the non-suit, is delay, 
leaving the parties claiming rights, to pursue them in a legal 


manner, not hard to be discovered. One of the plaintiffs,. 


' the late widow of Crabb, claims in her own right, one half 
the cum which may be owing by the succession of Barrow, 


vw. -° conferred full authority, given in legal form, to the Plaintiffs, * i q qa 


a ee 
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belonging to her as a part.of. the matrim 
and gains, acquired during her marriage 

_ pusband, and the counsel for the plaintifis con 
this respect she ought not to have been non-suited. We ~ 


cannot consent to this proposition. The action is instituted To compel an 


‘tocompel an account and settlement of the. administration i ae 


} of Crabb’s executor; it relates to the management, of. the pee 
zy. succession of the former, and although it may be blended all the parties 
with. the rights and claims of the surviving partner, of jy ly matte Li 
acquests and gains, the division and separation of these rights °?""; SB ert oe 
and. claims can only regularly take place, after liquidation gunner properly J 


and settlement of the whole estate, as left at the death of the wal as sur- 


husband. The executor or his representatives, ought not to the Sonata 
be compelled to render two accounts, relating to a single _ An executor 


ws a or administrator 
administration. ought not to be 


= lled to 





Iti is, therefore, ordered, adjudged and decreed, that the rate co asoomnts, 


relating-to a sin- 


judgment of the Court of Probates be affirmed, with costs.- sie succession. 





RIORDON US. DAVIS. ‘ 


? 
APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE JUDGE 
OF THE SECOND PRESIDING. 


A witness may refer to a memorandum to refresh his mémory relating to 4 
the facts he is called to testify about. It is not required that the memo- 
randum be cotemporary with the facts. It suffices that it was made by . 
the witness, or another with his privity, when the facts were fresh in his 
recollection, and that the reading of it restores them, when fading in his _ 
memory. Spek 





q A-witness will be permitted to refer to a summary of his testimony giver’ 
4 ona former trial, touching the value of certain work which he had pre- 
a viously examined and approved. This is not for the purpose of reviving 
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his faded recollection of the hits themselves, but to remind him of what 
he had sworn to on a former trial. ing 


If a witness dies before the last trial, his testimony taken on a a ce 


of the same cause, is admissible in evidence. 


So, the adverse party is authorised to produce the testimony of a witness 
taken down on the first trial, with a view of showing that it differed from 
his statements given on the second 'trial. 


A witness will be allowed to refer to a report of experts, of whom he wag 
one, which has been set aside, to refresh his memory, when the fact to 


be proved was, what estimate he had put on the work done, the reference 


being as to a memorandum deliberately made at the time. 


This is an action to recover from the defendant, -the sum 


of seven hundred and twelve dollars and thirty-five cents, 


being the balance of an account stated, for carpenters’ work — | 
done on the houses of the latter. 
The defendant admitted the plaintiff had worked on his 


houses, but averred his charges were exorbitant, erroneous 


and fraudulent; that he had been employed as a master — 
workman, to direct and conduct his buildings in a skillful 
manner, but had shamefully neglected his business, so much 
so that he was dismissed, and other workmen employed to 
go’on and complete the work ; that he has paid the defend- 
ant one hundred and twenty-six dollars to be imputed to 
this demand, which is as much as he is entitled to. 

Experts were appointed to examine the work done by the ~ 
plaintiff, and to report thereon tocourt. They estimated the — 
value of work and labor done on the defendant’s buildings by 
the plaintiff, at five hundred and twenty-five dollars. 

The report of experts was set aside, an amended answer 
filed, and a new trial ordered. Two carpenters estimated 
the value of the work done, one at five hundred and twenty- 
five dollars, and the other at five hundred and ninety-five 
dollars. The district judge took the medium value of five 
hundred and sixty dollars, and after deducting two hundred . 
and six dollars for payments and credits proved, gave 
judgment in favor of the plaintiff for three hundred and fifty- 


four dollars. The defendant appealed. 
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The bills of exception taken in the course of the trial, are Easter Dist. 





























fully noticed in the opinion.of the court. . March, - 
: , RIORDON 
Ives, for the plaintiff. Te | an 


Davis, in propria persona. 


Bullard, J., delivered the opinion of the court. 


This suit is brought to recover the value of carpenters’ 
work alleged to have been done for the defendant. He 
pleaded the general issue and some offsets; and judgment 
-having been rendered against him, for a balance of three 
hundred and fifty-four dollars, he appealed. 

The case appears to have been tried several times, and the 
record is encumbered with documents, interlocutory orders 
and exceptions, which we cannot notice, but. shall confine 
ourselves to the proceedings had on the last trial, which was 
followed by the judgment appealed from. 

The correctness of the judgment below, depends mainly 
on matters of fact, and the evidence in the record abundantly 
shows that the defendant was indebted, in some amount, for 
work done as alleged. The quantum depends upon estimates 
made by carpenters who were examined as witnesses. 

The appellant has not favored us with any arguments on 4 ainoiuale 
points of law, on which he relies for a reversal of the refertoamemo- 
judgment ; but there are two bills of exception in the record, trees hia meunes 
‘which we proceed to notice. | 7, rn ae 


By the first, it appears that while a witness was under —_ to won 
-examination, the plaintiffs counsel offered him a summary of required thatthe 
his testimony, taken on a former trial, for the purpose of Romorandum 


freshi i i i j. with the facts. 
refreshing his recollection of what he had testified previ nudes ak 


ously. This was objected to, on the gound that the estimate was made by the 
of the value of work, was not matter which could require or an cid his’ 
justify his reference to a memorandum to refresh his memory. | se 
The court having permitted the witness to recur to the sum- in his resol 
mary of evidence, the defendant took a bill of exceptions. ood ft 
It is now considered a settled rule of evidence, that a "Moree — a” 
witness may refer to a memorandum in order to refresh his his memory. 


31 
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Eastern Dist. memory of facts. The rule, according to the authority of 
March, 1836. Starkie, does not require that the memorandum should be: . 
———————— je ‘ e » » 
Riorvox  cotemporary with the facts; it suffices that it was made by 
pavis, the witness, or another with his privity, when the facts were 

A witness will fresh in the recollection of the witness, and that the reading 
be permitted to of the memorandum restores the recollection of the fact which 


fi “ 
meey of his tee had faded in his memory. 1 Starkie, 128, 129. 


ti . é e . 2 S 
a former trial, | But in this case, the witness was permitted to refer to his 


touching the va-. j i 
aces thew former testimony, given when the facts themselves were 


a which more fresh in his mind, not directly for the purpose of reviving . 
examined ani his faded recollection of the facts themselves, but to remind 


approved. This 1; r i i 
Seevet for the Him of what he had sworn to on a former trial, touching the 


ee 4 value of certain work which he had previously examined 
recollection of and appraised. If the witness had died previously to the 


the facts them- . - . ft 
abesn, at tore. “Oe trial, his testimony taken on a former trial, would have 


mind him of heen admissible.’ It is clear, also, that when the same wit- 
what he had 


sworn to on a ness testifies on a second trial, the adverse party would be 


oy ane authorised to produce his first testimony, with a- view of. 
witness 


dies before the showing that it differed from his statements given on the 


Pine ie second trial. Every witness is presumed to have sworn to 


a former trial of the truth, until the contrary be shown, and is at liberty to 
the same cause 


is admissible in ‘correct his statements during the progress of the trial. We 


evidence. ‘ " " . : . ‘ 
So, the adverse 8°@ 00 impropriety, therefore, in a witness referring to his. 


party is authori- statements on oath made on a former trial, with a view indi- . 
en solidly of rectly of reviving, his recollection of facts within -his 
a witness taken 

down on the first knowledge. hs 5 ‘ 

trial, with a © The second bill of exception shows that another witness 
ao “i ps was permitted to refer to an estimate of the work, made by 


from his state- }; j iti 
sina: sven. “en him and another person, which had been reduced to writing | 


the second trial. at the time, in order to enable him to refresh his memory. 
A witness will i 
he allen tore, He was permitted to refer to the paper for that purpose, 


fer to a report the judge observing that his evidence would be good, if he 
Co Pie wes Could afterwards depose from recollection, and not from the . 


, which has 
healt ie eakiia. memorandum alone. It appears by the record, that the 


to refresh ho witness had been appointed one of two experts to examine and 
the fax. ts be Value the work done, but their report had been set aside. The 


Proved imateh. fact to be proved, was what estimate he had put upon the 


had put on the work done. The report might well, in our opinion, be referred 
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to by the witness asa a memorandum snes nage atthe Fasrenn Dist. 





time. : March, 1836. 
A careful examination of the evidence in the record, does —anans 
not enable us to say that injustice has been done’to the, on. 
defendant. ; work done, the 
reference being 


It is, therefore, ordered, adjudged and decreed, that the pe ie — 


judgment of the District Court be affirmed, with costs. the time. 


ADAMS US. HURST. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The wife can obtain a divorce, a vinciilo matrimonii, from her husband, 

when it is in proof that he has lived in open adultery with another 
“woman, and there is no evidence, at the institution of suit, that a 

reconciliation has taken place. ; 

The statute of 1827, relative to divorces, authorises a divoree, on the part 
of the wife, when the husband keeps a concubine in the common 
dwelling, or keeps her publicly in any other house. It is also held, that 
living with her, at her own house, is within the meaning of the law, 


This is an action of divorce, a vinculo matrimonii. The 
plaintiff alleges she was lawfully married to the defendant, 
in North Carolina, in 1812, and that he had left her and 
came to Louisiana to reside. She further states, that about 
a year before bringing suit, she also came to this state, in the 
hope that he would take her to his bed and board again; but 
. that she found him living in open and avowed adultery with 
another woman, and ‘that he has continued to live so until 
within three weeks before suit. She prays for a divorce. from 
the bands of matrimony. 

The defendant admitted the marriage, but denied the other 

allegations of the petitioner. 


\ 
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Upon these pleadings the cause was submitted to the: 24 
March, 1836. court. There was abundant testimony in support of the 
ADAMS 


facts alleged. 
The district. judge decided that the evidence did not show 
that the defendant was living in a state of concubinage, at 


the commencement of the suit, or the time of trial; he, t 
therefore gave judgment for the defendant. The plaintif fe 


appealed. 
- Deblieus, for the plaintiff. 


“Shepard and Buchanan, contra. 


Mathews, J., delivered the opinion of the court. 


This is a suit brought by a wife against her: husband, to 
obtain a divorce, a vinculo malrimonii. The improper conduct 
charged against the defendant is abandonment of the 
plaintiff, and living in open concubinage and adultery with 
another woman. Judgment was rendered in the court below 
in favor of the defendant, from which the plaintiff appealed. 

‘The record affords no positive evidence of the length of 


time during which the wife was abandoned’ by her husband. 


There is ample proof, however, that he has lived in concu- 
binage and open adultery with a free woman of color, named 
Rose Metoyer, and that he thus lived a considerable length 
of time, making the house of his concubine his home. It is 
true, as assumed by the judge, a quo, in deciding the case, 


' that no, testimony was adduced to show that the defendant. 


was thus living in open adultery at the period when the 
present suit was commenced ; nor is it shown that any recon- 
ciliation had taken place between the parties at any time 
after their long separation. This proof ought to have been 
offered on the part of the defendant, if he intended to avail 
himself of the exceptions recognised by the act of 1827, on 
the subject of divorces. A just decision of the case depends 
on a proper interpretation of this law. 

By the first section, it is enacted that adultery on the part 
of the husband is a good cause for a divorce claimed by the 
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; ‘bide, when he has kept a concubine. in the house, of their Easrsun Drer. 


common. residence, or when he has kept one publicly and “arch, 1896, 
openly in any other house ; and such conduct on thepart of — apams. 


the husband affords good grounds to the wife to claim @  yungr, 


divorce, unless subsequent to it a reconciliation may have The’ wife can 


‘tuken’ place between the parties. How an action of this °tin %“ivores’” - — 


kind may be barred, is shown by the articles 149 and 150 of ae oe = 


the Louisiana Code. But, in the-present case, the’ record it is in proof he 
contains no evidence to support an exception to the action. ped a 


The testimony shows clearly, that the defendant did live another woman, 


jn a state of open concubinage and adultery with Rose evidence at: the 


institution of suit 


Metoyer. He has, therefore, in the terms of the law, lived thatareconcilia- 4 


in this state ; and although he did not keep his concubine in bo ~_ taken 
the common dwelling of himself and wife, he certainly kept rye statute of 
her, openly, in another house; and it does not, in our opinion, pacha ie. 
in‘any manner change the true spirit and meaning of ‘the rises a divorce 
law, that the place of keeping her was the house of his the pa ger 


j i ; the husband” 
concubine, for the circumstance of her having housed and hone a Gani 


- fed him does not change the nature of the offence, although bine in the com- 


‘mon dwelling, 


it may render the offender more degraded and despicable im or keeps her 
the opinion of the orderly and virtuous part of the conmmu- Publicly in 


other house. It 


nity. -Adultery is a direct and immediate cause for divorce is a 


- from the bonds of matrimony, according to the fourth section ‘ot or om house, 


of the act of the legislature above cited; and it appears 10 SS eaning of-the 
us that the testimony fully proves the offence in the present 4... ~ 
instance, in terms of the law, as charged against the : 
defendant. : 


‘It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be reversed and annulled. — 
And, proceeding here to give such judgment as, in our 
opinion, ought to have been given in the court below, it is 
further ordered, adjudged and decreed, that the bonds ‘of 
matrimony heretofore existing between the plaintiff and her 
husband be dissolved, and that she be, and is hereby, divorced 
from her said husband, and that he pay costs in both courts. 


/ 
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LANDRY v8. GAMET. 


THEREOF PRESIDING. 


’ The record and judgment of a suit against the plaintiff by a mortgage 


‘creditor, under which a tract of land, sold by the former to the defendant, | 


was seized and sold, is admissible in evidence in an action for the price, 
under the plea of eviction. 


This is an action to recover the price of a tract of land, 


sold by .the plaintiff to the defendant, and to settle and 


liquidate a partnership account between the parties. 
The defendant, among other pleas, alleged in his defence, 
that he had been evicted by a seizure and sale of the land he 


purchased from the plaintiff, under an execution of a mortgage’ 


creditor of the latter, and offered in evidence the record of 
the proceedings, in which the judgment was obtained under 
which he was evicted. It was objected to, and the court 
rejected it on the ground that it was inadmissible. A bill of 
- exceptions was taken. 

As the whole case turns on the rejection of the defendant’s 
evidence, under the first branch of the defence, it is unneces- 
. sary to state more of the case than what is contained in the 

opinion of the court. 

The plaintiff had judgment in the court below, from which 
the defendant appealed. \ 


Edwards and Davis, for the plaintiff, contended : 


1. That the record and judgment of the Probate Court 
against the plaintiff, offered in evidence by the defendant, 
was properly rejected. 


2. It was inadmissible, because it went to establish facts © 


not alleged in the pleadings. 
3. Because, if received, it would be in direct contradiction 
to the pleadings. 


: j 
APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE JUDGE 
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me 


_ answer, that the plaintiff was tutor of Brasset, who obtained 
_ the judgment against him which is offered in evidence. 


eviderice, would be allowing the party to allege one capacny 
and prove another. 


R es - 
iwc asec ilippaiiy 


' ', Labawoe and Stacy, for the defendant, urged: ; 

_ 1. That the record of the proceedings in the Probate Court 

against the plaintiff, was admissible in evidence, and should 
: have been received, as showing that judgment had been 
} __ obtained against him as curator ad bona, for one thousand 
{ five hundred dollars, decreeing a mortgage upon the very 

_ land he sold to the defendant, the price of which is 
claimed in the petition, and that the defendant was evicted 
by the seizure and sale of the land by the sheriff, under this 
judgment. 

2. This evidence having been rejected, the cause should, 
‘on this ground, be remanded for a new trial, and the 


ee ee in 


eviction. 





Mathews, J., delivered the opinion of the court. 


In this case, certain sums of money and interest thereon 
are claimed by the plaintiff on various contracts of sale of 
property, entered into between him and the defendant. 
Judgment was rendered in the court below in favor of the 
former, for the sum of six thousand two hundred and fifty 
dollars, with interest, ‘&c.; from which the latter appealed. 

This action is complicated, in consequence of the different 
characters in which the plaintiff sues, and the double capacity 
in which the defendant is sued, and is much confused by 
complexity consequent on the — of contracts involved 
| CC iinits investigation. 

' The suit is brought by the plaintiff in his own right, an’ 


as tutor to his minor children now living, and as heir to one — 


of them deceased ; and the defendant is sued personally and 


fact is, the plaintiff was curator ad bona. To admit the 


document admitted in proof of the defendant’s allege of 


me 4 
4. It was not the proper legal evidence to establish. the Eastern Dist. 
facts sought to be proved. The defendant alleged in his “47, 1836. 
Segawa 


| LANDRY 


v8. 
6 AMET. 
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Eastenx’ Disr. as tutor to his minor children. These capacities do not 


LANDRY 
v8. 
GAMRET. 


e 


March, \836. appear to have been contested in the court below, and, con 
x + sequently need not be here examined. The complexity of 


the action, and we may add its perplexity, will be best shown 
by stating the various contracts on which it is founded. In 
1829, the plaintiff sold to the defendant one undivided half of 
a‘tract of land, fronting on the Mississippi, of five arpents 
front, with the ordinary depth, for the price of three thousand 
five hundted dollars, payable by instalments, with interest, 
&c. Soon after this sale, the parties entered into a partner- 


‘ ship for the purpose of cultivating the whole tract of five 


arpents front, with the ordinary depth of forty, as a sugar 
plantation. On the 10th of February, 1830, this partnership 
was dissolved, by mutual consent of the parties, and the 
property of the concern ordered to be sold, for the purpose of 
liquidating and settling its accounts. A sale, at auction, 
took place, in pursuance of the agreement, and the defendant 
became the purchaser of the whole tract, for the sum and 
price of nine thousand dollars, one half of which, together 
with the three thousand five hundred dollars, is claimed in 
the present suit. 

These claims are opposed by the defendant, in his answer, 
on several grounds. Ist. That he was evicted, in due course 
of law, from the land sold him by the plaintiff, in conse- 
quence of a legal or tacit mortgage with which the property 
was encumbered, by acts of the plaintiff, before the sales as 
above stated. 2d. That, as the last sale was made expressly 


, to enable the partners to liquidate and settle the accounts of 


the partnership, no recovery can be had against him on that 
account until such liquidation shall take place, and offers to 
have it made in the present suit, by a plea, in the nature of 
a reconvention. | 

In support of the first means of defence, the defendant 
offered in evidence the record of proceedings in the Court of 
Probates, by which it appears that one Alexis Brasset reco- 


vered a judgment for one thousand five hundred dollars . 


against the plaintiff, which was executed by seizing and 
selling the tract of land of five arpents front, &c., in the 
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possession of the defendant, to whom it-was adjudicated by Easreuy Dist. 
the sheriff, at the price of one thousand six hundred dollars. “@"- 1896. 
The tract appears to be the same previously bought by Gamet —ranprrx 

at the sale of the partnership property. This document ofevi- — g.ircr, 
dence was rejected by the court below, and a bill of exceptions 

taken to its opinion, &c. The judge @ quo gives no reason 

for its rejection, except that it was inadmissible, Now, we ‘he record 
cannot imagine reasons against its admissibility, It-is true 274 Judgment of 
it may not, when examined, amount to a legal eviction of the: plaintif, by | a 
defendant ; but it certainly proves that there was a judgment tor, under which _ 
against the plaintiff; that the land previously sold by him to cold by deo : 
the defendant was seized and sold ; and that the latter became = wet ~ loc 
the purchaser, at sheriff’s sale, for the sum of one thousand zed and sold, is 
six hundred dollars, which it seems, by a receipt found on the yary wane a 
record, lie has since paid to Alexis Brasset. The document stion for the 
offered was certainly competent and admissible evidence to plea of evietion. 
prove res ipsas. What effect it may legally have on the 

claims and rights of the parties to this suit, will be a proper 

subject of inquiry after it shall have been received in 

evidence. We think the judge below erred in rejecting it. 

There is another bill of exceptions to the opinion of the 

judge a quo, by which he refused to allow the defendant to 

file an amendment to his answer, on the ground that it was 

offered too late. Perhaps it was not offered in proper time; 

but on this matter we forbear to give any opinion, as the 

pleadings, without this amendment, were sufficient to au- 

thorise the admission of the record of the proceedings had in 

the Court of Probates, in which Alexis Brasset was plaintiff 

against Auguste Landry, the present plaintiff. In conse- 

quence of the rejection of this testimony, the cause must be 

remanded for a new trial; and on the next trial, it appears 

to us, the whole matters in dispute between the parties may 

be settled, both in relation to the claim founded on the 

first. contract of sale, and that for the liquidation of the 


partnership, as urged by the defendant in his answer. 


It is, therefore, ordered, adjudged and decreed, that the ee 
judgment of the District Court be avoided, reversed and : 
32 











CASES IN THE SUPREME COURT 


Eastzrn Dist. annulled, and seis the cause be sent back to said court; to 
March, 1836. be tried de novo, with instructions to the judge not to reject 


oe 


Ss 


the record of the suit in the Court of Probates of Alexis 

Brasset vs. Auguste Landry, offered in evidence by the 
defendant; and it is further ordered, that the appeliee pay 
the costs of this appeal. 


Se 


DEZIER US. BOUGNON. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


_ A promise made by a party, to indemnify and save harmless a person who, 

. at his request, sleeps at and guards his store of nights, is binding, and 

‘ will authorise a jury to give damages sufficient to pay the expenses of: 
a criminal prosecution incurred by this person, in consequence of his 
acceding to such promise. 


This is an action in which the plaintiff claims the sum of . 
five hundred dollars, as a compensation and indemnity for 
sleeping in, and guarding, the defendant’s store. : 

The petitioner alleges that in 1829, he agreed to sleep in 
the defendants store for its safety and protection, which was 
at a great distance from his residence; and for his security and 
the responsibility imposed on him, the defendant agreed to 
_ save him harmless against any accident that might befal him. 
He further alleges, that on the night of the 29th December, 
1829, an accident occurred, whilst in the discharge of his 
duty in guarding the store, by which he was subjected toa 
criminal prosecution for murder ; that the plaintiff again 
promised to pay all the costs and expenses he would be sub-- 
jected to on this account, and that accordingly, he expended 
five hundred dollars for lawyers’ fees, for which he prays 
judgment against the defendant. 
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The defendant excepted that the petition contained no Easrsxy Disr. 
cause of action on its face; that it is vague, uncertain and -March, 1896. 


obscure in its allegations, and that the injury charged as 
resulting to the plaintiff, appears by his own statement to 

have been the result of accident and misfortune, &c., for 
which the defendant is in no: way responsible. He prays 
to be dismissed with his costs. : 

‘The cause was submitted to a jury on this issue, who, 
“upon hearing the testimony, returned a verdict for the plaintiff 
of five hundred dollars. After overruling a motion for a new 
trial, judgment was rendered in conformity with the verdict. 
The defendant appealed. 


Labauve and Stacy, for the plaintiff, stated, this case turned 


altogether on matters of fact, of which the jury were the — 


rightful judges. 
Hiriart and Burk, for appellant. 


Martin, J., delivered the opinion of the court. 
~ In this case the plaintiff charges in his petition, that being 
in the employment of the defendant to do certain carpenter’s 
work, and the latter being a merchant, had his store at a great 
distance from his dwelling house, and it being much exposed 
» to depredations, he prevailed on the petitioner to go and sleep 
there of nights, for the protection and security of the house 
and its contents; that he did so, as requested, for a while 
without stipulating for any compensation ; but afterwards, 
the defendant agreed to keep, and save him harmless from 
any accidents or consequences injurious to himself, resulting 
from his responsible and exposed situation. He further states, 
that a murder, or homicide, was committed in ‘the house 


while he continued his nightly watches, for which he was’ 


arrested and imprisoned on suspicion, from his peculiar situa- 
tion; that the defendant repeated his former promises to 
indemnify and save him harmless from loss and injury, the 
- consequence of complying with the defendant’s repeated 
requests. The plaintiff further charges, that he was put to 
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Easrenw Disr. great cost and expense to defend himself, and obtain his 
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March, 1836. liberty, for which he seeks indemnity from the defendant, . - 





~ nee On the trial before the jury, the plaintiff obtained a verdict 


= of five hundred dollars against the defendant. From 


‘PONTCHARTRAIN 


nat noapco. judgment rendered thereon, the latter appealed. 


A promise i 7 ; 
Fe ita party It is clear that the promise made by the defendant, of an 
to indemnify and In 
peso, whoa unfortunate and distressed situation in which the latter was 
is 


request placed, in consequence of his compliance with the request of — i 


sleeps at and 


guards his store the former, is binding on him. The damages, however, award.’ 


of * nights, is 


binding, and € to the plaintiff have appeared to this court as high. But. 


jor a ttre there is evidence in the record, that the sum thus allowed, 
anaes was actually paid by the plaintiff to his lawyer for defending 
expenses of a him against the criminal charge, against which he was 
ae tant indemnified. The jury have considered that he was entitled 


by this person, to recover this sum from the defendant, and their award, i 
in consequence 


of his acceding this matter, must stand. , 
to such promise, 


It is, therefore, ordered, adjudged and decreed, that the 
judgment be affirmed, with costs. 


MILNE US. PONTCHARTRAIN RAIL ROAD COMPANY. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


When the charge of the inferior court is pertinent to the issue, and the 
law is correctly stated, it is no solid objection thereto, that it might have 
been*misunderstood by the jury, and had a tendency to mislead them. 


The party possesses the right, who is apprehensive the charge of the judge 
has been misunderstood by the jury, to apply to the court for a clearer 


exposition of his meaning. 


demnification to the plaintiff, hefore he was apprised of the — 
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This is an action for damages, and for the removal of Easrerx Dist. 


incumbrances and nuisances, against the defendants as a 
corporate body. 

The petitioner alleges he ceded and granted, in full right 
and title, to the defendants, on certain specified conditions, one 
hundred and fifty feet in width through his land,- bordering 


‘on lake Pontchartrain, for the passage and termination of the 


rail road at said lake, to extend from his southern boundary, 
where the road enters it, to the low water mark. That, by 
‘the fifth and sixth conditions of said grant, the defendants 
were bound not to appropriate this Jand to any other use 


- than the construction and carrying on of the rail road, and 


especially not to erect or build thereon any wholesale or 
retail stores, shops or taverns, or to rent and receive revenues 
Aherefrom. 

The petitioner further alleges that the said rail road com- 
pany has violated said conditions, by erecting houses: and 
receiving revenues, and greatly injured and depreciated the 
value of his other property adjacent thereto, to his damage 
forty thousand dollars. That they have done further injury 
to his property, by digging ditches and drains on the streets 
in front, on each side of the road, and which they have refused 
to close or fill up, although requested by him to do so; and 


_ have caused still further. damage to him, by erecting houses, 


workshops, and other incumbrances on the streets in front 
of his lots, &c., to his further damage ten thousand 
dollars. He prays judgment for his damages, and for 
general relief, &c. 

The defendants pleaded a general denial, and the ye 
scription of one year. 

The deed-of grant from Alexander Milne to the ‘rail road 
company, of the 18th August, 1829, and which was con- 
firmed to said company after it was chartered, the 20th 
April, 1830, contains the following clauses: 

“That he grants and transfers to the company, in con- 


sideration of the benefits he expects to derive from the 


passage of the road over his land, under the conditions and 





March, 1836. 
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samediineaien 
RAIL ROAD CO, 


restrictions hereinafter expressed, whatever part of his said» 
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Easterx Dist. lands it may be deemed advisable to locate, as may be 
March, 1836. - ‘comprehended and embraced in-a breadth of one hundred 


PONTCHARTRAIN 
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and fifty feet, to extend from a point in‘his southern boundary, 


where the road shall enter, and to continue to the low water a 


- side of said lake, and further to extend so far into said lake as 
may be required. And it is expressly agreed by and between 


the said parties, that the foregoing grant, transfer and a 
conveyance is made on condition: 1. That if the said road- 
is not commenced within three years, and completed within 


five, this grant to be void. 2. That the land granted. shall 


revert to the donor. 3. In case the road is not constructed 


within the time, or this. agreement become void, the 


improvements, as far as made, shall be the property of the. ; 
donor. 4, The company not to alienate the granted premises, 
“5. That the land thus granted shall not be used or appro- 


priated to any other purpose than for the construction and 
carrying on the rail road. 6. That no part of this land, or 
buildings erected thereon, shall be used for the purpose of 


wholesale or retail stores, shops or taverns, nor rented to 


raise revenues or rents in any manner whatever. But the 
company is to have the privilege of constructing all neces- 
sary buildings for the use of the road, and to raise and make 
theroad the proper level, and to repair the same, &c.” 


A plan of the town of Milneburg, which the plaintiff laid _ 7 


out at the lake, on both sides of the rail road, showing his 
lots and the situation of his property, was produced in 
evidence. 


The plaintiff introduced witnesses who testified that the, 


company built houses and dug ditches.in the streets of the 
town laid out by him at the end of the rail road running 
into the lake. That these houses were in front of the lots 
of several proprietors who purchased from the plaintiff; and 
in consequence thereof, some of them were obliged to abandon 
the property, and refused payment. That the ditches were 
kept in a filthy state, and were a great nuisance. 


It was also in proof, that the company had erected a hotel. 
and other houses on the pier which they built into the lake; 


for which they were receiving rents and revenues. That the 
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Washington Hotel is built inside and near the low water Eisreaw Disr. 
~ mark of the lake: = © March, 1836. 
The evidence also showed that the plaintiff had notified — - 
the company to remove the buildings and obstructions an, sential 
had put on the streets aléng side the Yoad, and to fill up the ®4™ Ronco. 
ditches thereon, which they failed to do. That he urged 
the company to have the houses pulled down which were 
situated in. front of his property, and made propositions to 
‘remove them out of his front to another part of his property, 
where they might use them, which: was refused. 
At the close of the trial, when the cause was about to be 
submitted’ to the jury, the parish judge charged them on 
certain points as asked, and added, that “if the act of dona- 
tion from the plaintiff to the defendants contains, on the part 
of the plaintiff, the assumption of certain rights which he 
did not actually possess, nevertheless, the receiving the 
donation by the defendants was an acknowledgment of 
those rights, and they are bound by the obligation they 
entered into under such acknowledgment.” 
“The donor has the right to affix conditions to the dona- 
tion; and the. donee, by accepting the donation, contracts the 
obligation of complying with the conditions.” 
This part of the charge was excepted to by the defendants. 
The jury returned a verdict of five hundred dollars for the 
plaintiff, upon which judgment was renderéd. The de- 
fendants mppeaied: 


Preston, for the plaintiff, contended, that the instructions 
and charge of the judge to the j jury were in accordance with 
law, and correct. 

2. That the verdict of the jury was fully supported by the 
evidence in the record. 


Peirce, contra. 


1. The charge of the judge is contrary to law. 
2. The verdict of the jury is mens to both the law and 
evidence. 


- 
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nam Roapco, in the grant from Milne, that the rights of the com 


should extend so far into the lake as might be required ; and’ pe 
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Easrenn Dist. ~ Eustis, on the same side, urged the following points : 
1. The object of this suit is to reach the arch hotel builtby 7 
the company on their wharf extending in the lake. Tothig 


point the evidence was mainly directed. There was a clause 


he contends that the inhibition to build taverns not 


extended to the land granted, but to the land which the com 
pany might hereafter make in front of it in the lake. The 
plaintiff did not choose to meet this question singly, but ~ 
grouped two other causes of action with it, and had a gen. 


era] verdict of five hundred dollars upon all. 
2. The hypothesis assumed, in the charge of the jndeg 


that the “act of donation contained the assumption of rights 


which the donor did not possess,” is contrary to the fact, for 
the donation contains nothing like it. The defendants 
never acknowledged these rights; the conditions and the 
acceptance were confined to the land granted. 

3. The terms of the grant must be construed in favor of 
the defendants ; all limitations of estates or rights of property 
must be ouseusd strictly. 


4. In doubt, the construction is to be against the stipulant 


and in favor of the party obligé. 

5. The space in the lake was not the land granted. The 
space granted was not to be extended into the lake, but only 
part of it, sufficient for tracks of the rail road. 

6. The intention of the parties is evident. How could a 
road, extending one third ‘of a mile into the lake, for the 
purpose of transporting passengers and freight, be made and 
used without affording accommodation for travellers. . 

7. The hypothesis of the judge was erroneously assumed. 
He is prohibited from touching facts in his charge, and 
cannot be allowed to state an ‘hypothesis founded in law 


erroneously ; that is, assume one which is false, and yet, if 
he state the law abstractly correct, it shall be deemed no » 


error. 
8. If the hypothesis be of fact, the judge has no right. to 
state it, except for the purpose of illustrating matters of ‘law ; 









424e2e 














OF THE STATE OF LOUISIANA. 


was calculated to mislead the jury. . a 


Martin, J., delivered the opinion of the court. 

In this case, the defendants are appellants from a judgment 
by which damages were recovered from them, for the breach 
of the conditions under which they accepted a. certain 
donation of land from the plaintiff, and for certain alleged 
tréspasses committed on the land of the plaintiff, contiguous 
to that which was the object of donation. : 

The only point submitted to this court by the appellants, 
arises out of a part of the charge of the parish judge, in 
which the jury were instructed, that if the act of donation 
contained the assumption of rights which the donor did not 


actually possess, the defendants were nevertheless bound by- 


obligations entered into by them, under the acknowledgment 
of these rights ; that the donor might annex to the donation 
any condition he saw fit ; and the donees, by their acceptance 
of the donation with these conditions, were bound by the 
obligations which flowed from them. 

The only objection made to this part of the charge is, that 
it had a tendency to mislead the jury. 

It appears to the court, that when the charge of the 
inferior court is pertinent to the issue, and the law is correctly 


and if it be of law, it is equally fatal. The judge, therefore, 





Eastern Diss. 
erred in assuming an abstract question of law. His charge March, 1836. 


=== 
MILNE 
vs. 
PONTCHARTRAIN 
RAIL ROAD CO. 


When the 


charge of the ‘in- 
ferior court is 
pertinent to the 
issue, and the 


stated, it is no solid objection thereto that it may be misun- Jaw is correctly" 


derstood by the jury and have a tendency to mislead them: 
We do not mean to be understood as denying the right to 
any party, who is apprehensive of the charge to the jury 
being misunderstood by them, to apply to the court giving 
the charge for a clearer exposition of its meaning. 


— it is no 
solid objection 
thereto, that it 
might have been 
misunderstood 

by the jury, and 
had a tendency 
to mislead them. 


It is not denied, in this case, that the part of the charge Fach ~ right, 


of the court @ qua, excepted to, was pertinent to the issue ; 


who is appre- 
hensive the 


neither is it urged that it does not state the law correctly. sage te 


has been 


On this view of the matter, we cannot disturb the verdict of 20 i re 


the jury. 
‘It is, therefore, ordered, adjudged and decreed, that the 

judgment of the Parish Court be affirmed, with costs. 

33 


by the jury, to 
apply to the 
court for a clear- 
er exposition of 
its meading. 
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_ for seven bales of cotton shipped from Alexandria, on Red 


‘ 


* : 5 


.” BALLARD v8. MERCHANTS’ INSURANCE COMPANY. 


, APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. .) |. 


44 


Where cotton i is shipped by the agent of the plaintiff, and congue re Je 
L., who receives a bill of lading, and about the same time is directed by 
the agent to turn over the cotton to R. B. & Co., the commi 


merchants of the plaintiff, and in the meantime the cotton is lost by the 4 
perils of the river: Held, that having been consigned to J. L. by the = 
shipment, it was protected by his open policy taken out of the office of a 


the defendants for whom it might concern, making insurance on all cotton 
in bales. ‘shipped, or to be shipped, to the consignment of J. L. 

It is not of the essence of'a consignment that the consignee shall sell or dispose 
of the property. It is enough if he has a right to receive it, of which the 
bill of leding i is evidence, even if he is directed to deliver it over to another 
agent to sell for the owner. 


When an open policy of insurance once attaches to property consigned, the '- _ 


consignee becomes the agent of the shipper, and can do no act to deprive 
the latter of the right to sue in his own name on the policy. 


This is an action in which the plaintiff claims indemnity 


River, and consigned to John Linton, in New-Orleans, and 


lost by the perils of the river, but protected by an open policy _ 


of insurance, taken out of the office of the defendants. by the 
consignee. The defendants pleaded the general issue, 
They admitted the execution of the policy, but averred that 
all claim to loss on the part of the plaintiff had beer! waived 
and abandoned by John: Linton, in whose name the policy 
was made, who had settled and liquidated all claims arising 
under it; that preperty to the full amount covered by the 
policy, had been declared by said Linton to these respondents as 
included in it, without including that claimed by the plaintiff. 

The facts in evidence show, that in October, 1833, James 
Norment shipped seven bales of cotton, belonging to Dr. B. 
Ballard, on board the steamer Paul Clifford, consigned in a 
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bill of lading to John Linton, of New-Orleans, The boat euidl ithersnx Dist. 
cargo were lost.on the way down, by the perils uf the river. ‘March, 1856. 
John Linton had taken out an open policy-of insurance — yartanp 
from the Merchants’ Insurance Company, on account of whom seen 
it might concern, embracing property shipped on board steam = 158. co. » 
boats not condemned, and consigned to him in New-Orleans. . 
Norment, witness for plaintiff, and who made the shipment, ; 
' . testifies that he shipped the cotton in question without any a 
order from Dr. Ballard at that time, and his reason was that 
cotton at that time bore a high price, and he wished his 
| friend to avail himself of the prices then paid for cotton ; 
that at the time he made the shipment, he was under the 
_ impression, that John Linton was the commission merchant 
of Dr. Ballard, and filled up the bill of lading accordingly ; 
but a short time afterwards, having been informed of his 
error, he wrote to Mr. Linton, believing he had received the 
cotton, to turn it over to the house of Reynolds, Byrne & Co., 
supposing they would refund all charges on said cotton to 
Mr. Linton ; he directed them to receive the cotton, with no 
other instructions, than to receive it on account of Dr. 
Ballard, saying nothing about insurance, believing it would 
receive the benefit of Mr. Linton’s policy, who, if he had 
received it, witness expected would have charged the cotton 
with prernium of insurance, freight, &c., as it was consigned 
to him. 
Thompson, witness for plaintiff, and clerk to Linton, says, 
he was in the habit of presenting bills of lading of property 
received by the house of John Linton, to the insurance offices, 
where it was insured, and presented it in this case; that he 
told Mr. Morgan, the president of the Merchants’ Insurance . 
Company, that he believed the seven bales marked Ballard, 
were not intended for Mr. Linton, but for the house of 
Reynolds, Byrne & Co., having been shipped in the absence 
_ of the plaintiff; that Mr. Linton was‘ not the usual agent of 
the plaintiff, nor was Mr. Norment the agent of Mr. Linton, 
who made the shipment for the plaintiff; but that the cotton 
in question was shipped by Mr. Norment to Mr. Linton, 
supposing he was Dr. Ballard’s merchant, and on discovering 
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March, 1836. diately to Mr. Linton, stating that the cotton was intended 


BALLARD 


_ v8. 
MERCHANTS’ 
INS. CO. 


for Reynolds, Byrne & Co. On mentioning these circum. 
stances to Mr. Morgan, the president of the company, ‘he 


struck the plaintiff’s name from the statement witness handed — 


him for settlement, and gave no other reason than what had 
been stated to him, that the cotton was not intended for Mr. 
Linton. Witness further states, that the policy was then. 


filled up by Mr. Linton, without reference to the seven bales 


of plaintiff; that if the steam-boat had arrived safe with the 


cotton, he would not have reported it to the insurance officeyas 


forming part covered by the open policy of insurance, on 
which a premium was to be charged, although some persons 
here would have done otherwise ; that Mr. Linton has sometimes 
refused to pay bills for insurance on cotton sent to other 
houses here, by mistake, and has credited the insurance 


company for the premium, on the cotton being covered by his. 
- open policy. 


Witness further states, that Mr. Linton did not intend to 
abandon any rights which he might have acquired under the 
policy in question. .The account of the loss of the Paul 
Clifford, arrived about the same time that the letter counter- 
manding the shipment was received by the house of Mr. 
Linton. 

Dupuy, witness and secretary to the Merchants’ Insurance 
Company, says, in all cases of.settlement with Mr. Linton, 
they paid one half of the loss on cotton insured and covered 
by the open policy, and were credited with one half of the 
premiums on cotton received by Mr. Linton and intended to 
be covered by this policy; never knew of an instance of a 
joss similar to this having been paid by any insurance com- 
pany; he would not have paid it. The Louisiana State 


‘ {nsurance Company had an open policy with Reynolds, 


Byrné & Co. at the time of the shipment of this cotton. 
J. ‘K. West, witness for plaintiff, and president of the 
Louisiana State Insurance Company, says that the office of 
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which he is president, would have paid a loss on cotton | - | 


shipped to a house having an open policy, through mistake, | 
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supposing them to be the merchants the of planter who owned Easrexy Dust. 
the cotton, provided the bill of lading was made out in the March, 1896. 
name of such house. Witness considers that the cotton is BAKKARD : 
coyered by the open policy under the bill of lading. Cool 
house receiving the cotton by. mistake would, in that-case, - ™%- €®. 
hand it over to the house it was intended for, subject to the 
charge of premium and other expenses. 
»-Hermann, witness for plaintiff, says he is a: member of the 
house of Reynolds, Byrne & Co.; that they frequently receive 
- cotton shipped to. them through mistake, and always hand 
it over to the house for which it was intended, making out an 
account of charges for drayage, insurance, &c., which is paid 
- by the houses for whom the cotton was intended, crediting 
the insurance company with the premium. -Their house has 
paid such charges on cotton intended for them and received 
by. other houses, and that others have done the same thing. 
The district judge who tried the cause, was of opinion that 
in looking to the substantial object and purpose of this 
contract of insurance, as embraced by the open policy of 
Linton, it was evident the factor wished to protect his own 
* interests, and that of his employers ; of those who sought his 
services in any way, &c.; that with this view of the case, 
judgment must be rendered for the defendants. The plaintiff 
appealed. 


Worthington and Eustis, for plaintiff. 

1. The plaintiff having proved his interest in, and the loss 
of, certain property shipped in the Paul Clifford to: John 
Linton, is entitled to maintain an action on a general policy 
covering all property shipped to John Linton. : 

2. Plaintiff is not bound by any arrangement of said 
inion with defendants, unless such arrangement involves 
an assumption of responsibility on the part of said Linton. 

8. The shipment in this case was a bona fide shipment to 
John Linton, on which the defendants are en eyrcuees for 
losses. ‘ 

4. The defendants. are responsible for the entire amount, 
notwithstanding the policy in another company. 
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Easrenn Distr. - Slidell, for the defendants. 

March, 1856. 1, The cotton, for the loss of which indemnity is clainahih 
“patzary ftom thedefendants, wasnever in fact consigned toJohn Linton | 
wxnenzwes 2 Whose name insurance was made. It was shipped to him 

us. co. through mistake, by a person having no authority to makeq 

consignment, and the error was corrected as soon discovered 
by revoking the shipment, and directing Linton to handit 
over, if received, to the real agents of the plaintiff. Thecase 9 
comes within the provision of the code declaring the defects ff 

_of consent, which will invalidate a contract. The error wag 
in relation to a fact which was the principal cause of making 
the shipment by the agency of Linton. Louisiana Code, 
articles 1813, 1815, 1817. ; 

' 2. It was not the intention of Linton to cover by his policy, 
merchandise, shipped to him under the circumstances of this 
case. See testimony of Thompson and Dupuy. Conse 
quently the policy did not attach, and he could not have 
recovered on it. Phillips on Insurance, pages 57, 58, 59, -62 
and 63. 2 Massachusetts Reports, 369. 

3. Linton could not -have recovered, even if the policy 
attached, because he has not declared the loss. The policy 
has been filled by other risks, and the underwriters discharged. 

‘If any liability ever existed under the policy, the remedy of 
the plaintiff is against Linton. See testimony of Dupuy. 


a ae ee a a || 


Bullard, J., delivered the opinion of the court. 

This -is an action to recover of the defendants, as 
underwriters, the value of seven bales of cotton, belonging 
to the plaintiff, which he avers were shipped by his agent, at 
Alexandria, on Red River, to John Linton, and were covered 
by an open policy of insurance, procured by Linton, for whom 
it might concern, of the defendants. The loss by perils of the 
river is not contested. In the policy it is declared, that this 
insurance is on cotton in bales, &c., &c., shipped, or to be 
shipped, to the consignment of John Linton. 

The defence consists, Ist. Of a denial that the plaintiff's , 
cotton was covered by the policy, and 2d. An allegation that 
if the policy ever attached, all claim for the loss alleged to 
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have been sustained by the plaintiff, has been waived and Easrxnw Dist. 
- gbandoned by. John Linton, in whose name the policy was ‘arch, 1896. 
made; that property to the amount for which said policy a 
was effected, has long since been declared to the defendants, OS 
by said Linton, as covered by the policy; that they have paid —1™s. eo. 
large sums of money for losses aceruing ‘under the policy to 


/ cael Where cotton. 
Linton, who has settled and liquidated all claims resulting is shipped by ~ | 
‘ : : the agent of the 
from it. plaintiff, and, 


.The first question thus presented by the pleadings is, rg ae an 


whether the cotton alleged to have been lost, was contem- ccives a bill of 
“ ‘ lading, and about 
plated by the contract, and covered by the policy, or in other the same time is 


words, was it shipped to the consignment of John Linton. pooner — 


The bill of lading shows that the captain of the steam- ov by — 
boat Paul Clifford, took on board seven bales of ‘cotton, the commission 
shipped by James Norment, which he engages to deliver to plaintif and in 
John Linton, or his assigns, and the plaintiff, in his petition, ‘he | meantime 
alleges that Norment was his agent. This appears to the by the’ perils of 
. court, on the face of it, to be a consignment. It authorised int bono eae 
Linton, on paying the freight, to receive the cotton, and he 1 be the Ship: 
would have a lien on the cotton for advance of freight and es gs 
vther charges. Admitting that Linton had no authority to on oaila - 
sell, or make any other disposition of the property, we do Ken out bBo 
not consider it of the essence of a consignment that the —s - 

: : ° ° whom i 
consignee should have such authority. It is enough if he concern, 
had a right to receive it, and of that the bill of lading is (ion in bales 


sufficient evidence. If the bill of lading had been accompa- shipped or to be 
: . ‘ . ae shipped to the 
nied by a letter, instructing Linton on receiving the cotton to consignment of 


dali . . : J. L.. 
deliver it over to another person, or to store it, or to forward it is nodes 


‘it to another. market, it would nevertheless have been a cOti~ essence of acon, 


signment. The letter from Norment to Linton, requesting o""2% 


him to turn over the cotton to another house, is not inconsis- ‘hall sell or dis- 
pose of the pro- 


tent with the original consignment. It is true, Norment perty. It is 


may have been in error in supposing that Linton was the my hgh 


inti : it, of which the 
general factor of the plaintiff, and consequently wrote to him, 37° lading is 
not revoking the consignment, but directing in what manner the __ evidence, 


; if he is di- 
he was to dispose of the cotton. Norment, who made the Soon Bed. 


. : . af it over to another 
shipment in the absence, and without any positive orders agent, to aafl foe 


from the owner, testifies that he would not have shipped the the owner. 
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policy of insur- 
ance once at- 
taches to proper- 
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and can do no 
act to deprive 
the latter of the 
right to sue in 
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on the policy. 
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cotton, if he had not thought it would be protected. “7 


Linton’s policy ; and that on discovering that he was-notthe — 
commission merchant of Ballard, he wrote. to Reynolds, 
Byrne & Co. to receive the cotton from Linton, ‘supposing 
they would refund the freight and charges of insurance, 
The error consisted, therefore, not in the consignment, but.in 


supposing that Linton was already authorised by the owner J 
to sell his cotton. Norm€nt’s letter and the bill of lading arrived 
at or about the same time, and not untill after the cotton 


had been lost. We are of opinion that the policy attached 
in favor of the plaintiff as soon as the shipment was made, 
as evidenced by the bill of lading. 


The only remaining question is, whether Linton is shown: 











fe 
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to have done any act by which the defendants have been: 


released from their obligation to Ballard. It appears that he 
‘presented the bill of lading of the plaintiff’s cotton to the 
president of the insurance company, but with an intimation 
that probably it was intended for Reynolds, Byrne & Co. 
Upon this suggestion, the president struck the name of the 
plaintiff out of the statement handed for settlement. Other 


lots of cotton, lost at the same time, and shipped in the same: 
bili of lading, were paid for, and the policy was filled by 


Linton without reference to these seven bales. Mr. Thompson 
testifies at the same time, that Mr. Linton did not intend to 
abandon any rights which he might have acquired under the 
policy. It is not pretended that, at the time those seven bales 


were lost, the policy had been filled by other property to the.’ 


value which the defendants engaged to cover, nor that losses 
have been paid to the full amount insured. Ballard having 
a right to sue, in his own name, under a policy procured by 
Linton for account of whom it may concern, Linton must be 


considered in relation to him as an agent. If he had can- | 


celled the policy, he would have rendered himself liable for 
the loss, and the payment of the loss to him, would have 
been a good and valid discharge. It does not appear that 
the policy was cancelled, and even as relates to Linton 
himself, it is by no means clear that he would not still have 
a right to maintain an action on it. In the case of Russell 
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vs. Bangley, chief justice Abbott said, “the general rule of Fasreny Dist. 
Jaw is, that if a creditor employs an agent to receive money March, 1836. 
of a debtor, and the agent receives it, the debtor is discharged ~ eALowEEE 
as against the principal ; but if the agent; instead of receiving ,,, carom. 
the money, writes off money due from him to the debtor, 
then the latter is not discharged. In cases of insurance, 
usage may possibly introduce a different rule, but at all 
events, an underwriter has never been considered as discharged 
» as against the assured, until his name has been stricken off 
the policy.” 2 Philips on Insurance, 367. 4 Barn. and 
Ald., 395. 
Upon the whole, we think the plaintiff entitled to recover 
the value of the seven bales of cotton, deducting the amount 
of premium at one half per centum; but as the value is not 
shown by any evidence in’ the record: the case must be 
remanded. 





It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be reversed and annulled at 
the cost of the appellees, and it is further ordered that the 
case be remanded for a new trial. 





CALDWELL v8. HIS CREDITORS. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The price of immoveables producing fruits, bears interest from the time it 
is due, which is its accessory and forms part of the capital; and the 
privilege or mortgage of the vendor, extends to the accessory or interest 
as it becomes due on the price. ! 


The vendor’s privilege is a right arising out of the very nature of the 
contract; inasmuch as the transmission of the property is not perfect 


34 
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Easterx Distr, Until the price is paid, which is composed of the capital and interest, 4 
March, 1836. The interest represents the fruits of the immoveable sold, 4 : ; 


we %LL —- But interest promised in an accordat with creditors, to be paid on a privi- 
Hiscreprrors.  leged debt, is not itself a privileged claim. 


{nterest continues to run on property ceded to creditors under the insolvent : F : 


laws; even conventional interest is due on claims, when there is nota 
sufficiency to meet all. . 


In January, 1836, the syndic filed his tableau of distribue: 
tion of the debts and claims of the insolvent’s estate, and __ 
made’ the usual publication of notice for all concerned 10 
show cause why the tableau should not be homologated. 

C. Paulding made opposition, on the ground that he was — 

a privileged creditor for the sum of three thousand dollars, 
with the interest and costs thereon; that this sum is due for 
part of the price of a lot of ground in New-Orleans, on which 
he retained the vendor’s privilege and mortgage. The syndic. 
refuses to put down the interest and costs of protest accruing 

on the note taken for the price, as a privileged claim. He 
prays that the tableau be so amended as to allow him the 
same privilege on the interest and protest as on the principal 
sum due for the price of the said lot of ground. 

The district judge allowed so much of the interest as a 

_ privileged claim, as had accrued up to the time of the failure 
of the insolvent, and refused the remainder. The opponent 
appealed. 


Hennen, for the appellant. 

1. Interest is due on the amount of the note for three 
thousand dollars, from the time it became due and was pro- 
tested until final payment; because the note was given for 
the price of property, producing fruits and revenues; and 
because the defendant was put in mora. Louisiana Code, 
art. 2531. 

‘ 2, The vendor is entitled to payment by privilege, not 
only of the note, but the interest thereon from the day of 
protest until final payment, and the costs of protest. Lou- 
isiana Code, art. 3162, 3216, 3219, § 2, 3221. 18 Sirey, 
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part. 2,283. 16 Duranion, 370-1, No. $42, 16<Merlin’s vaseane Disr. - 
Rep. 443, verbo intérét. 9 Merlin’s Questions du droit, 30, March, 1836. 
verbo intérét. saa CALDWELL 
a” 
Maybin, contra. : - HIS CREDFTORS, 
Bullard J., delivered the opinion of the court. 


The only question presented for our solution in this case 
is, whether the vendor of immoveable property has a privilege, 
on the thing sold, for the interest due on .the price, arising 
ex mora, as well as for the price itself. 


It is conceded, that the price of immoveables susceptible of The price 


producing fruits, bears interest from the time it is due, producigrat, 
ears 


without any formal demand or putting in delay. It is legal a Ph 


interest, and may be regarded as an accessory to the capital, is due, whichis 
itsaceessory,and ~ 


and forms a part of the price itself. The privilege for the fo.ms part of the 
ptice extends, in our opinion, to the accessory. The question eyes and the 


6.0 ° or 
here presented was formerly much litigated in France under mortgage of the 
its modern legislation, but is now considered as settled by Y0md" , cxtends 


the highest judicial authority. The Court of Cassation, in °F interest, as it 

Z nae ® : . becomes due on 

its definitive decree, assumes, as the basis of its reasoning, the price. 

that the privilege of vendors is a right arising out of the ptaliegn hea 

very nature of the contract of sale, inasmuch as the trans- ri ¥ arising out 
. ° . . rn . . 7 0 e - 

mission of the property is not perfect until the price is paid, ture ot ten ek 


and that the price is composed of the capital and the interest «p>, inasmuch . 


which the law allows in the absence of any convention, %in of the pro- 
: : : ° rty 1s not per- 
such interest representing the fruits of the immoveables sold. Feet” until "the 


3 Martin’s Reports, 91. 18 Sirey, 2, 233. 16 Duranton, 27°6 isonaes 

No. 342. , ~~ Sw _ 
and intere 

The counsel for the appellee has called our attention to The interest re- 


the case of D’Auirive vs. Degruy, in which he supposes this Brite of the im: 


court has settled a contrary doctrine. But the principle ™ove*ble sold. 
decided in that case was, that interest promised to be paid on prvusieil Gs on 
a privileged debt was not. privileged. Degruy, ina concordat ses of ou 
with his creditors, had agreed to pay interest on certain paid om 8 privi- 
privileged claims, and the court held that the promise did not nek hae apoio 
create a privilege for the amount of interest. The interest ‘sed claim. 

in that case was not a legal accessory of the original debt. 


2 Martin N. S. 117. 
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Eastern Dist. It isfurther ‘contended that interest-ceases on the cession 
‘March, 1836. of property by the insolvent. This question was presented 
sicuoris’ in the case of Hagan etal. vs, Sompeyrac et al., and this court 


v8. 


vaxseerat, held that even conventional interest was due on claims 
Interest con- against an estate even where it is insufficient to meet all 


me aay “ceded Claims. 3 Louisiana Reports, 154. 


to creditors, un- ‘ os ‘ 
derthe imoivenc We are, ‘therefore, of opinion that the court erred in 


laws; even con- classing the interest due. on the price of the property sold 
ventional -inte- gs Pp property by 


rest is due on the appellant to the insolvent as a simple debt without 


claims, when 


there is not, Privilege; but that as to the costs of protest, the privilege 


eaiesey to does not attach, because the interest runs, in a case like this, 
meet all. e 
without protest. 


It is, therefore, ordered, adjudged and decreed, that the 





judgment of the District Court be annulled and reversed, — 


so far as relates to the privileged claim of C. Paulding; 
and that his claim for three thousand dollars, together with 
interest at five per cent. from the time the same became due, 
be put down on the tableau as entitled to the vendor's 
privilege; and that the appellee pay the costs of this 
appeal. 


NICHOLLS US. HANSE ET AL. 


APPEAL FROM THE COURT OF THE FIRST JULICIAL DISTRICT. 


Wher the question at issue by the pleadings, is whether a certain engine - 


was delivered as a condition, precedent to the defendants’ right to take 
out execution against the plaintiff or not, no evidence will be received 
to prove damages for the detention and failure to deliver the engine. 


This case commenced by a rule to show cause. The 
defendants took a rule on the plaintiff, to show cause why 
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execution should not issue against him for the amount of @ gasrenn ‘Dist. 


decree or judgment of the Supreme Court, they having 
complied with its conditions and requisites on their part. 


The plaintiff showed for cause, that a certain engine named 


in the decree, had not been returned or tendered to him, 
which. was required as a condition precedent to execution 
issuing. 

He further alleges that he had sustained deve thousand 
dollars in damages by the unlawful detention of said engine, 
and the failure and inability of the defendants to deliver it, 
for which he prays judgment in reconvention, and a trial by 
jury, and an injunction to stay execution. ; 

In the course of the trial, the plaintiff offered in evidence 
the record of the suit between the parties, which had been 
carried to the Supreme Court, and a decree rendered in favor 


of the defendants for three thousand two hundred and thirty- 


five dollars, after deducting the price of an engine, which 
they were to return. These proceedings were offered with 
ihe view to prove the damages the plaintiff had sustained by 
the detention and non-delivery of the engine. The District 
Court rejected this evidence as inadmissible, only admitting 
evidence in relation to the fact of delivery or non-delivery 
of the engine and its value. The plaintiff excepted to the 
opinion of the court. 

The jury returned a verdict in faver of the defendants, 


‘ upon which judgment was rendered, making the rule abso- 


lute; and that execution issue against the plaintiff for three 
thousand two hundred and thirty-five dollars, after deducting 


‘the-value of the engine. The plaintiff appealed. 


Preston, for the plaintiff and appellant. 


Carleton and Lockett, contra. 


Martin, J., delivered the opinion of the court. 


March, 1836. 
—_—_—_—_—_—————— 
NICHOLES 
HANSE ET AL, . 


The defendants, Hanse & Hepp, by their counsel came 


into the District Court for the first judicial district, and on 
suggestion made that they had complied with the terms and 
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Eastern Dist. Conditions of acertain judgment or decree of the Supreme 
March, 1836. Court, took a rule.on the plaintiff to show cause why an 
~Nicuons  eXecution should not issue against him, according to the 
+ decree of this court. 
In answer to the rule, Nicholls replied that the defendants 

in said decree had neither delivered nor tendered to him, a 

certain engine mentioned in the decree, and that their deten. 

tion and deterioration of said engine had caused an injury 

to him, for which he claims three thousand dollars damages 

in reconvention. 





_ The issue thus‘made up on the ais was submitted to a. 


jury, who, on hearing the evidence of the case, found that 
the engine had been tendered by the defendants in the decree; 
to the plaintiff, in such a manner and condition as to discharge 
them from the obligation of a delivery. 

The rule was made absolute, and the plaintiff has appealed 
to this court.. At the trial of the case, the counsel for the 
plaintiff took a. bill of exceptions to the opinion of the court, 
refusing him the right to offer in evidence the record and 
testimony of the suit, in which the judgment of this court 
was rendered, and under which the defendants claim the 
right to issue execution. 

The evidence was offered, Ist. Touching the litigation 


between the parties on the subject matter of the rule. 2d. _ 


To show the damages claimed in reconvention. 3d. To 
show that the plaintiff was entitled to the small engine in 
controversy, before the institution of that suit, and had 
demanded the same. The court below adinitted such testi- 
mony from the record as would show the engine had been 
deteriorated by the fault or negligence of the defendants, or 
establish its value, but for no other purpose. But it refased 
When the to allow any evidence in support of the claim for damages, 


se er bel mer because it considered the inquiry narrowed down to the 


_ iswhetheracer- single question, whether the engine had been delivered. All 


tain engine was 
delivered, as a questions of damages were merged in the decree of the 


diti 
dent to the de. Supreme Court. 


fendant’s right —_[¢ appears to us the District Court did not err in its decision 
to take out exe- 


cution against on these questions. As to any thing the record showed, the 
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plaintiff had the benefit of it when the case was before this wasrenx Dis. 
court on appeal, and the jury were called upon to inquire March, 1856. 


whether the defendants had complied with the requisites of 
. the judgment or decree pronounced therein. 


On the merits, the court below expressed its satisfaction the plaintiff, or)” 
aA, 
w 


with the verdict of the jury, and we find it supported by the 
evidence. The verdict and judgment must therefore stand. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


CONWAY US. WINTER. 


APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


Where the judgment is for the land, described in the petition as about 
thirty arpents, and which is all the plaintiff demanded, he cannot allege 
etror and have the judgment amended, on the ground that on actual 
measurement the land is found to contain a larger quantity. 


This is a petitory action. The plaintiff claims a tract of 
land, “measuring about thirty superficial arpents,” situated 
in the suburbs of the town of Donaldsonville, comprised 
within certain defined and specified limits or boundaries, 
which she inherited from her mother. She shows that this 
land was pattitioned and set off to her, as her portion of her 
mother’s estate; but on attempting to take possession, she 
found the defendant already in possession, who claims the 
land in contest, under a written title. She prays, that the 
prémises be decreed to belong to her, and that she have 
judgment for possession and damages. 

The defendant claims the land in dispute, under an 
authentic act, derived from the first husband of the plaintiff, 


CONWAX « 
va, iy * , ty 


rove damages 
or the deten- 
tion and failure 
to deliver the 
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Easruan Disr, and avers that the quantity comprised in the lot or tracy 
March, 1836. described in the petition, is twenty superficial arpents and 

twenty-two-hundredths. He sets out minutely and in detail, ~~ 

his purchase from one Lawes, the first husband of plaintiff, ~~ ] 





CONWAY 
v8, 
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~ 


and that it was sold to support that family. 
In case of eviction, the defendant prays med the value:of 
his improvements be allowed him. 


The cause was on these pleadings submitted to the court, — 
on the testimony adduced. The district judge presiding, 


was of opinion the plaintiffs title was completely made out; 
but regarding the defendant as a possessor in good faith, be 


- ‘is entitled to the value of his improvements. Judgment iis : 


rendered, confirming the plaintiff in her title to the land 
described, (about thirty arpents,) with such boundaries as are 
mentioned in the petition; also allowing the defendant one 
thousand two hundred dollars for his improvements, after 
deducting rents, and that no writ of possession issue to the 
plaintiff, until she pays this sum to the defendant. The 
plaintiff appealed. 


J. Seghers, for the plaintiff and appellant. 
Winter, in propria persona. 
Bullard, J., delivered the opinion of the court. 


This is a petitory action, in which the plaintiff sues for a 
lot of ground, described in the petition by specific boundaries, 
and alleged to contain about thirty superficial arpents. The 
defendant set up title under a sale to him by Lawes, the 


former husband of the plaintiff, and claims, in case of E 


eviction, the value of his improvements, which he values at 
one thousand five hundred dollars. 


Judgment was rendered in favor of the plaintiff for the © 


land, with such boundaries as are described in the petition, 
amounting to about thirty superficial arpents; but the plaintiff 
was, by the same judgment, condemned to pay one thousand 
two hundred dollars, for improvements made on the land, 

and that no writ of possession should issue, until said sum 
was paid. 
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The plaintiff appealed, and in this court alleges as error, Easrenw Diss. 
that the judgment ought to have been for thirty-five superfi- “arc, 1896. 
cial arpents and sixty-two toises, instead of about thirty, and ~~ conwar _- 
that the valuation of the improvements is too high. " a 

The judgment is for the land, as described in the petition, Where the 
which is all the plaintiff demanded. Having received the tye ‘is ) 
thing in contest, which is described with such certainty, as Zed im the peti” 


ton as 
uld enable possession to be given under a writ of posses- thirty _arpents, 
be po gt and which is all 


sion, it appears to us quite immaterial, whether on actual the plaintiff de- 
. : : irty- manded, he can- 

measurement it should be found to precisely contain thirty- ™ ae 

five arpents and sixty-two toises, or about thirty arpents. and have the 


} . é t * 
With respect to the value of the improvements, there is Inended, on the 
some difference of opinion among the witnesses, not to say ee yi that on 


discrepancy in their testimony. The judge considered the — 
clearing and ditching of the land, worth fifty dollars per alarger quantity. 
arpent, and deducting from that the value of rents since the 
inception of suit, allowed twelve hundred dollars to the 
defendant. The evidence in the record does not enable us 
to discover, that he erred in bis judgment. 

But it is further urged, that on a former trial, the court ~ 
allowed for improvements, a much smaller sum than was 
awarded on the second, and he thinks a medium at least 
ought to have been adopted, and he appeals to the authority 
of the Roman poet, in medio tutissimus ibis. We are not at : 
liberty to regard the judgment first rendered, and which was a a 
set aside and a new trial granted, on the motion of the : ee 
plaintiff herself, much less are we informed upon what 
evidence it was given. The Roman jurists are higher 


_ authority than the poets in matters of this kind, and we are 


taught by them, that it is not just that one man should 
entich himself at the expense of another. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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Eastern Dist. 


March, 1836. 
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COOLEY vs. SEYMOUR. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE JUDGE . 
THEREOF PRESIDING. 


The occasional absence of the appellee from: ‘the state, does not dispense 


with the service of citation at his domicil. 


An affidavit showing that at the time of service of citation on the counsel 7 
for the appellee, the latter resided in another state, will make the service” 


‘good. 

Errors assigned as apparent on the face of the record, that interest was 
allowed on an unliquidated claim; that the land was ordered to be seized 
and sold, to pay for the value of improvements allowed to the party 
evicted, and compensation made to the curator ad hoc, all in the same 
judgment, are well taken. 


The fact that a cause was taken up and tried on a different day from that 
fixed on for its trial, is not of itself fatal. 


When a curator ad hoc is a sworn attorney of the court, he will be presumed 
to have done his duty, when the contrary does not appear. 


The curator ad hoc is responsible for his neglect to the party whose interests: 


he is appointed to defend, and his faults or misconduct, are not to be 
visited upon the adverse party. 


This is an action to recover from the defendant, the value 
of improvements made on a large tract of land, from which 


the plaintiff was evicted, which he alleges are worth three _ 


thousand dollars; that the defendant resides in England 
and has no known agent in this country, and no curator has 
been appointed to administer his property here. He prays 
that a curator ad hoc be appointed to defend said absentee, 
and that he have judgment, &c. 

Charles Poydras, a member of the bar, was appointed 
curator ad hoc, who pleaded a general denial. 

The cause was set for trial on a Saturday, and was not 
taken up until Monday following, when it was proceeded in 
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the plaintiff for the sum of two thousand five hundred dollars 
as the value of his improvements, and ordered the land to be 


- dollars to be allowed the curator ad hoc for his services, to be 
eat taxed as part of the costs, and paid by the defendant. The 
{ 3 defendant appealed. 

= 


Cooley, for the plaintiff, moved.to dismiss the appeal as not 
taken in time, more than two years having elapsed from the 
time of rendering judgment. Judgment was rendered’ in 
November, 1833, signed in May, 1834, and the appeal granted 
the first of February, 1836. 

' 9. The petition and citation of appeal were not legally 
served. 


Mitchell, for defendant, assigned as errors apparent on 
the face of the record, those stated in the opinion of the 
court. 





Martin, J., delivered the opinion of the court. 


In this case a motion is made to dismiss the appeal. Its 
dismissal is prayed for on the ground that it was taken more 


than two years after the judgment was rendered, and for 


want of a legal service of the citation. ° : 
It is true, more than two years had elapsed ‘after the 


taken, but two years had not expired after judgment ‘was 


only, and no appeal lies from it until it is made perfect by 

receiving the signature of the judge. No prescription runs 
.” against a party before he has acquired the faculty of acting 
<q and asserting his rights. 

: Two citations issued in this case, one was served on the 


appellee’s wife at her residence in the parish of Point Coupée, 


and the place of her husband’s domicil, the sheriff attesting 





-. ggized and sold to pay this sum; and likewise ordered fifty’ 


judgment appealed from was rendered, ‘before the appeal was 


_ signed, until the appeal was granted. A judgment is inchoate ‘ 
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: without any consent or appearance of record by the curator Easrsuw ‘Dist. 
March, 1836. 
» The district judge presiding, rendered judgment in favor of cous 
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Kasreax. Dist. he was absent fromthe parish, and as was believed, absent 
March, 1836. from the state. The other citation was served on the appél 
coor {e's attorney, in the parish of West Feliciana, the sheriff — 
ve. attesting the fact that the appellee was out of the state. 

SEYMOUR, ° ° . 
The'vécasion- “Lae appellant has prevented the objection that might’ be 
al — 1 made tothe service of citation, as evidenced by the sheriff's — 
the state, does return of the absence of the appellee, (which if occasional 
nt the ee% only, does not dispense with a citation at his domicil;). by-an 
of citation at his affidavit, that, at the time of the service, the appellee resided 


An affidavit, 12 Philadelphia. The appeal must therefore be sustained. 
showing that at The appellant further assigned, as error apparent on the 


the time of ser- 





vice of citation face of the record, that interest was allowed, although the — 


on the counsel 


for the appellee, Plaintiff’s demand was unliquidated; that the land was 
the latter resided. ordered to be sold to satisfy a judgment for the value of ithe 
in another state, 

will make the improvements made on it ; and finally, that compensation was 
gee ee allowed to the curator at hoc, to be taxed in the costs and 


Peng as ‘apparent paid by the defendant. 


on the face of 


the record, that \ The errors thus assigned appear to be well taken, but sis 


interest was al- 


lowed onanunli- “F€ others assigned as being apparent on the face ofthe 


quidated claim ; record, which present a very different character. . The record © 


that the land was 


ordered to be Shows that the cause was tried ona different day from that 


seized and sold 
i ser fer. On which had been fixed for its trial, and, it is said, in the absence 


value of im- of the curator ad hoc. It is evident that this gentleman 


ete ~al- 


owed tothe par- neglected to correspond with the defendant, who resided in” 


ty evicted, and 
y cried, 26d England, : , 
made to the cu- Jt often happens that causes are tried on days different 


thdthoe anene jade ~ from those fixed on for the trial, but this court has decided 
ment, are well 


+s eg that this circumstance is not of itself fatal. The absence of 
_ The fact that the curator ad hoc, at the time of the trial, is inferred from 


ego re the circumstance that there was no cross-examination of the 
on a. different plaintiff’s witnesses, and none introduced on the part of the 
day from that 


fixed on for its defendant. But the plaintiff has shown that the curator ad 
trial is not of 


itself fatal. hoc was present, and moved that he’ be allowed a Com ROAR 


When a cura- for his trouble, which was ordered. 
— Fle The curator was a sworn attorney of the court, and must 
of the court, he he presumed to have done his duty when the contrary does 
will be presu- 
med to have not appear. 
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He may have honestly concluded, in this case, in which gxsrenx ste: 
he-had only to see that the value of the improvements of the March, 1836. 
plaintiff, put on the land from which he had been evicted, — sramx_— 
should be accurately made and ascertained, that it was 7. | | 
extremely improbable that any commission sent to England CURATOR BF AL. 
could afford any useful evidence or assistance in the cause. peel cee 
. The plaintiff’s counsel has very properly urged in argument, ry does not ap- 

that the curator ad hoc is responsible for his neglect to the © rye curator 

party whose interests he is appointed to defend, and his sins, 4¢/wcis 


sible for hi 
whatever they may be, are not to be visited upon the plaintiff, gleet tot he pe 


imputed to his misconduct or his fault, nor to be answered for p Mir os .o eee 
— =e 


On the merits, the evidence shows that the plaintiff made faults or miscon- 


duct are not to , 


out his case, and renris his claim for improvements. be visited upon 
the adverse par- 


“It is, therefore, ordeals adjudged and decreed, that the . 


judgment of the District Court be annulled, avoided and 
reversed, and that the plaintiff recover from the defendant 
‘the sum of: two thousand five hundred dollars, with costs in 
the District Court, and that he pay those of the appeal. 


STEIN vS. STEIN’S CURATOR ET AL. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF ST. TAMMANY. 


Parole evidence is admissible to prove filiation and heirship generally ; but 
when it is shown that there exists record or written evidence, or its 
existence is rendered highly probable, it ought to-be produced, especially 
where several persons, strangers to each other, claim the succession. 

The certificate of an American consul, residing in a foreign country, 
attesting the official character of an officer of that country, before whom 
the depositions of witnesses are taken, is insufficient to make them legal 
evidence. 
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Eastern Disr, .t is not the duty of an American consul to attest the signatures of public § 

March, 1836. functionaries, in the countries where they reside; and in ordertogive ~ 

aa aaa their certificates the form of testimony, it will be necessary to show mg 

ane is this is one of their consular functions. 

curator grat, This is an action, in which’ the plaintiff, John Frederick 
Stein, residing in Germany, by his attorney in fact, suésithe 
defendants to be recognised as heir, and put in possession’of 
the estate of Nicholas Stein, deceased, in the parish of St, 
Tammany, whom he alleges was his brother. = 

. William Bowman, the curator, and M. G. Penn, attorney 

for absent heirs, were made defendants. They. filed their 
joint answer and pleaded the general issue, and denied 
specially that the plaintiff was heir or brother of the late _ 
Nicholas Stein, and requiring strict and legal proof thereof, — 
The curator further declared, that he was ready to account. 
to the true and lawful heirs, whenever they should cause 
themselves to be recognised. ! 

In the meantime, one Andreas Stein presented himself as 
heir of Nicholas Stein, deceased, and instituted his action, 

‘which was cumulated with this one, and the two tried 
together. ‘ 

The cause was submitted to the judge of probates, on the — 
documentary evidence adduced by the patties, some of which © 
was rejected as not sufficiently authenticated, and not the 
best testimony the nature of the case admitted. The: objec- 
tion to the testimony, and its insufficiency to make out the 
plaintiff's case, is fully set out in the opinion of this court. 

The probate judge decided against the plaintiff, John F. 
Stein, and rejected his pretensions to the heirship. ci 
appealed to this court. a 


Grymes and Chinn, for the plaintiff. 


L. Janin and Eustis, contra. 


Bullard, J., delivered the opinion of the court. 
The plaintiff in this case sues to be recognised and 
admitted as heir at law of Nicholas Stone, alias Stein, 
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deceased, and to compel the curator of his estate to render an Easterw, Dist: 
account of his administration, and to surrender into ‘his “7c, 1896. . 
hands the property belonging to the suceession. The attorney STEIN 


_of absent heirs and curator were made parties, and by their nis 


answer deny specially that the plaintiff is heir of Nicholas cve4ton =r at. 


- Stone, the curator avowing his readiness to account to the 


heirs of the deceased, whenever they shall cause themselves 


_ to be recognised by the Court of Probates. 


_ It appears that the deceased was by birth a German, who 
had no relations in this country, in which he had resided for 
many years, without any correspondence with his family. 
On his decease without children, or any known heirs in ‘the 
country, several persons in Germany came forward to claim 
his succession, and instituted proceedings against the curator — 
and the-attorney of absent heirs, which are yet pending. 
Among others was the present plaintiff, who alleges that he 
resides in Hanover, and that he is the brother and sole heir 
of the deceased. The Court of Probates not being satisfied 
with the proof of heirship adduced by the plaintiff, gave 
judgment against him, and he appealed. 

On the trial below, the plaintiff offered to read i in evidence 


_ the ‘deposition of two witnesses taken on commission. 


Numerous objections were made to the introduction of that 
evidence, founded partly on certain alleged informalities in « 
the issuing of the commission, and its return, and partly on 
the nature and inconsistency of the evidence itself, to prove 
the relationship existing between the plaintiff and the 
deceased. The court rejected the evidence, and a bill of _ 
exception was taken. 

It appears to us that the defendants had an opportunity to 
file cross-interrogations before the commission was issued, and 
that the questions to be put to the witnesses, on the part of 
the plaintiff, were communicated to the adverse party, as 
provided by the Code of Practice, and that the commission 
issued was correctly executed. But we think the objection 
to the competency of the evidence to prove the heirship of 
the plaintiff, was, under the circumstances of this case, pro- 


_perly sustained. Parties are always bound to produce the 
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Easrzrn Dist. best evidence within their power, and cannot resort to secon. 4 
March, 1836. dary evidence, when it is apparent that they have some ofiq 
—=sux higher character within their reach. Parole evidenceig 
~. , certainly admissible to prove filiation and heirship generally, 


STEIN A i ec 
. curator er at, but when it is shown that there exists record, or written 


Parole | evi- evidence, or its existence is rendered highly probable, it ought 


+ og gro to be produced, particularly in a case situated like the present, 
filiation an 
heirship gene- In which several persons, strangers to each other, claim the 
= a. dager same succession as heirs of the deceased, adversely to each 
there exists re- other. Now it appears that the deceased was a native of 
ano its Hanover, in Germany, and that he died at the age of sixty. 
—" highly four years, and after an absence of twenty-five or thirty 
probable, it years from his native country, without having had any cor- 
ought to be pro- 
duced, especial- respondence with his relations. It is shown by the testimony. 
icmoy several of Mr. Roselius, a member of the bar, and a native of the 
gers to, each game country, that registers of baptism are kept with great 
other, claim the = ‘ ' “ 4 
succession. accuracy in the kingdom of Hanover; that in the registry 
the time of birth is generally mentioned, and that much 
importance is attached to such entries. Although this 
evidence alone, without proof that such registry is required to 
be kept, and that certified extracts from them are made 
evidence of filiation by the laws'of Hanover, might not be 
sufficient to exclude parole evidence, yet it further appears, 
_ that a file of documents, in the German language, which 
was annexed to the petition, and finally offered in evidence 
by the plaintiff in the further progress of the trial, contained. 
a document purporting to be a certificate of baptism of John 
Frederick Stein. Such a document, if duly authenticated, 
would appear to us evidence of a higher character than the 
testimony of witnesses, whose opportunities of knowing the 
parties appears to be very limited. The plaintiff himself 
alleges in his petition, that the German document above 
referred to, contains a power of attorney, and evidence of 
heirship of John Frederick Stone, which he deems entirely 
sufficient. 
The document in the German language was rejected by 
the court, on the ground that it was not sufficiently authen- 


ticated. The only intelligible certificate annexed, is one by 
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the American consul at Hamburg, “that F. W. Kern, whose Eastzan Disr. 
signature is on the annexed documents, is the chaneellor of March, 1896, ° 
the Hanoverian embassy to Hamburg, and that full faith erin 


and credit are due to the same.” We are of opinion that the pa &, 


court did not err .in rejecting the evidence. It does not curator, xre. 
appear to be one of the duties of American consuls in foreign Fhe ¢rtificate 


countries, to attest the signatures of public functionaries in consul, a 
in a foreign 


~ countries in which they reside, In the case of Church vs. country, attest- 


ee : Tena fa ing the official 
Hubbard, chief justice Marshall, in delivering the opinion Of oicsee af cn 
the court, said, “To give this certificate the form of testimony, officer of that 
i s Ap country, before 
it will be necessary to show that this is one of the consular whom the depo- 


i rhi j . -_. siti f wit- 
functions, to which, to use its own language, the laws of this *en tare 


country attach full faith and credit.” The same doctrine is amet 
. ° make em it- 
has been repeatedly recognised by this court. 2 Cranch’s gal evidence. 


Reports, 187, 237. 4 Martin’s Reports, 285 and 85. It-is not the 


: spe ‘ duty of an Ame- 
But the court helow ought, in our opinion, to have given rican consul to 


gt ; ttest the signa- 
only a judgment of non-suit, instead of a final one in favor of fares ” pa lie 


the defendant. In this respect it must be reformed. functionaries, in 


the —_ countries « 
where they re- 
me ide, and i 
It is, therefore, ordered, adjudged and decreed, that the der to give thelr 
judgment of the Probate Court be reversed, and ours is ¢¢Ttifcates the 
form of testimo- 


in favor of the defendants, as in the case of a non-suit, with ny, it will _ 
Z necessa 
the costs in the Probate Court, the defendants and appellees show thax this fs 


one of their con- 
to pay the costs of thie appeal. sular functions. ° 


STEIN vs. BOWMAN, CURATOR, &C. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF ST. TAMMANY, 


Until an heir is recognised and admitted as such, he has no action against 
the curator or administrator of the estate of the deceased, to compel an 
account, and is not entitled to notice of the proceedings in relation to the 
administration. In the meantime, the attorney of absent heirs can call 


on the administrator to render an account. 


36 
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Eastern Distr, A provisional account and prolongation of the administrator’s term, is not _ 








© March, 1836. conclusive on the heirs at law, who may afterwards appear and be recog. . 
sterxy ._—Ccnised. += The judge is to receive and approve such account on. his official 2 
ws: ice. Mi : . : Ds 
il responsibility, contradictorily with the attorney for the absent heirs, “| : 





CURATOR, BTC. The fee, or allowance to the attorney of absent heirs, and to the attornoy of i 


the curator of an estate, should be graduated by the value of the services 
rendered. : 





This case commenced by an opposition to the account filed 
by the defendant, as curator of Nicholas Stein’s estate, and to 
the prolongation of his term. Bowman presented an account 
to the Court of Probates for the parish of St. Tammany, of — 
his first year’s administration, and prayed that it be homolo. © 
gated, and that he be continued another year in his curator. 
ship. The amount of available funds accounted for, was 
three thousand six hundred and forty-four dollars. The 
disbursements consisted of one thousand five hundred dollars 
each, to the attorney for absent heirs, and the attorney to the 
curator ; in all, three thousand dollars, with other payments 
to the amount of four hundred and fifty dollars, leaving a 

- balance on hand of one hundred and ninety-four dollars. 
The probate judge approved and homologated the account, 
and re-appointed the curator for another year. 

John Frederick Stein, while his application and suit was 
still pending to be recognised and admitted as heir to Nicholas 
Stein, filed his petition and made oppositien to. the order of 
the probate judge approving the curator’s account, and prayed 
that the order be set aside, and that the curator and attorney 
for absent heirs be required to settle the accounts of said 
estate, and pay over the proceeds to him as lawful heir, &c. 
The grounds upon which the opponent moved to set aside the 
account and order approving it, are fully stated in the opinion 
of this court, now reported. 

The probate judge overruled this opposition and motion, 

and Stein appealed. 


Grymes, Eustis and Chinn, for the opponent and 1 
made the following points: 
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1. The probate judge erred in allowing the defendant, in Easrexn Dist, 


the settlement of his account, the two items of’ one thousand 
five hundred dollars each, to the two attorneys of absent heirs 
and of the curator. 

2. The whole proceeding of the judge of probates in 
homologating and approving the curator’s account, and his 
reappointment, are erroneous and illegal on their face, ‘and 
should be set aside. * 


’ L. Janin, contra. 


Bullard, J., delivered the opinion of the const, 


This case must be considered as intimately connected 
with the one between the same parties, just decided, and 
the two were in fact tried together. 

It appears, that the curator of the vacant estate of Nicholas 
Stein, at the expiration of the year of his curatorship, filed 
anaccount of his administration, and prayed for a renewal 
or continuation of his curatorship for another year. The 
account was approved by.the court, contradictorily with the 
attorney of absent heirs, and the curatorship prolonged. 

John F. Stein, the appellant, and whose suit to be 
recognised as heir, was still pending, several days after this 
order was given, came into court, and by his attorney filed a 
written motion tu set aside the proceedings, on the following 


‘grounds: Ist. That the order purports to.be a judgment homo- 


logating the curator’s account, and reappointing him for 
another year, and as such is void, because rendered out of 
term time, and ex parte; 2d. That the appearer had already 
cited the curator to render an account, and to surrender the 
estate to him as heir at law of the deceased, and that said 
account should have been rendered in that suit, or at least 
he should have been cited or notified of the application for 
reappointment; 3d. That the account was homologated 
without proof of its correctness, and the charges are not 
supported by vouchers; 4th. That the allowance of one 
thousand five hundred dollars to the attorney of absent heirs, 
is extravagant and highly exorbitant, no services having 
been rendered by him to entitle him to such a sum, and 


1836, "i 
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Easrenn Dysr. that the allowance of one thousand five hundred ‘dollars to 
March, 1856. the attorney of the curator, J. R. Jones, is exorbitant, and — 
STELN without evidence of his having rendered any services; 6thy 7 
mihen, That the sum of one hundred dollars paid to the judge, was 
conaTOR, BTC. illegally paid, no fee bill having been exhibited ; 7th. That: 
all the charges are liable to similar objections. 
Until an heir DiS motion was overruled, and the opponent appealed. 


eneteed To the two first grounds of opposition, it appears to us a 
such, . : : 
he bas no action SUfficient answer, that until the appellant had been admitted 


+ reper 8 as heir of the deceased, he had no action to compel an 


trator of the account, and was not entitled to notice of any proceedings 
estate of the de- : 3 mee : ¢ 
ceased, to com- had in relation to the administration of the estate. The 


1 : ' 
a ie weeoun*s Louisiana Code provides, that until an heir has been recog. 


sort nised and admitted, the curator may be called to render an 
in relation tothe account by the attorney of absent heirs. Louisiana. Code, 
administration. 1181, 1182, 1183. 


In.the meantime 


the attorney of With respect to the remaining objections, this court feels 
absent heirs can , : 
call on the ad- itself bound to remark, that although the appellant has not 


ministrat to : . : 
render an ae. Shown any right to interfere, and although we cannot adju- 


i Se dicate on the correctness of the account rendered by the 
provisiona ’ P 
account, and curator, as the case is now presented to us; yet we consider 


prolongation of such provisional account as not conclusive on the heirs at 


tor’sterm, is not law, who may afterwards appear and be recognised as such. 


conclusive on : : ; : 
thetheirs at law, The judge is to receive and approve such account on his 


et oo official responsibility, contradictorily with the attorney of 


~ rhe icine absent heirs, and to order the balance in the hands of the 
ed. e ju : : 
is to receive and curator, whose term is prolonged, to be paid over to the state — 


re such ac- ne Nae 
count, on his “f. treasurer. Louisiana Code, 1197, 1198. The estate consists 
bility cesponsi- principally of money and stocks, and evidences of debts due 
torily with the the deceased, and we see no evidence accompanying the 


att for ab- : ee : 
senthers. account, which justifies the allowance of one thousand five 


‘The fee oral- hundred dollars each, to the attorney of the curator, and the 


lows to th ‘ a 
renin a attorney of the absent heirs. It has long been a subject of 


sent heirs, dnd ; ‘ < 
se the. sterner 1 reproach, that extravagant allowances are made to 


of the curator of counsel in relation to the administration of estates; it is an 


an estate, should 3 ‘ ; 
be graduated by Abuse which can only be corrected by the courts inflexibly 


the value of the a ‘ . ate 2e 
scrviees, yen. @dhering to the rule, to graduate the fee by the value of the 


dered. services rendered. 
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It is, therefore, ordered, adjudged and decreed, that the Easrenw Dis. 








judgment of the Probate Court, sabes the motion, be March, 1896. 
affirmed, with costs. uaaaaien” 
\ ‘ pe 





Done) oa peta ee 








RICHARDSON US. GURNEY. 


s. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. ~ 


Morey due to the plaintiff is a proper object of attachment by any of his 
creditors; even the defendant who owes it, may attach the amount of 
the judgment and execution, against himself, in a. suit against the 
plaintiff for a sum equal or greater in amount. 

‘Where money owing by the defendant in execution is deposited in the 
sheriff’s hands, and attached by the former in a new suit against the 
plaintiff, it will not be considered as money made on the execution, but 


only pledged for the sheriff’s indemnification. ' 


: This is a case in which the defendant in an execution. 
: attached the amount of the debt after he had paid it into 
| the sheriff’s hands, in a suit for a larger sum, which he had 
in the mean time instituted against the plaintiff. Vide the 
facts of the case reported in 8 Louisiana Reports, 255. 

On the return of the case to the District Court, the 
plaintiff’s counsel took a rule on the sheriff, to show cause 
why he should not pay over the money collected on the 
execution against the defendant, to the plaintiff. 

The sheriff showed for cause the attachment suit of the 
defendant in the execution, and the return on it, in which it 
appears the money paid by him into the hands of the sheriff, 
in discharge of the execution against him, was by himself 
att ached at his own suit against the plaintiff 

The testimony and return of the sheriff shows, that at or 
about the time the plaintiffs fi. fa. came into his hands, the 


ira BAGS i 
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defendant, Gurney, issued an attachment against the plaintift 
and placed it in the sheriff’s hands, with orders to levy it on 
any property of the plaintiff, and particularly on the amount 


of the judgment in the above suit against the defendant; 


but the sheriff doubting whether he could omit the execu. 


tion of the fiera facias against the defendant, his attorney 


deposited in his (the sheriff’s) hands the amount of the 
execution, which the sheriff bound himself to hold until the 
validity of the said attachment should be decided on. 

The district judge, on this evidence, discharged the rule, 
The plaintiff appealed. 


Bs 


McHenry, for the plaintiff. 


intended to have attached had been satisfied, inasmuch as the 


amount of the judgment had been received by the sheriff on | 


the fi. fa. before the service of the attachment on defendant. 
2. The rule taken on the late sheriff, by the appellant, 
ought not to have been dismissed. The money had been 
made on a fi. fa., and was in his hands. 
3. The record in the case of Gurney vs. Richardson ought 
not to have been admitted in evidence on the trial of said rule, 
the suits being entirely distinct and having no connexion. 


Maybin, for the defendant. 


Martin, J., delivered the opinion of the court. 


This case comes before us on a rule requiring the sheriff 
to pay over to the plaintiff certain moneys, by him collected 
on an execution, in favor of the plaintiff, against the defend- 
ant. The case was before this court last year, when the 
judgment of the District Court, quashing the execution 


under which the money was collected, was reversed and set 


aside. Vide 8 Louisiana Reports, 255. 

When the cause was sent back, the plaintiff resorted to a 
rule on the sheriff, requiring the money thus collected by him 
to be paid over to the plaintiff in the execution. The rule 


was discharged, and the plaintiff has appealed to this court. 
‘ 












1. The judgea quoerred. The judgment which defendant 4 
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The evidence of the case shows, that shortly after the Easrekw Disr. 
execution issued, the defendant put into the sheriff’s hands -@arch, 1856. 
an attachment against the plaintiff’s property, and requested © nrcwanpson 
that officer to levy it particularly on the judgment of the {we 
plaintiff against him, on which execution issued: The Money due to 
sheriff being in doubt as to the course which it became ae 
him to pursue, the defendant deposited in his hands the full — an Pe . 
‘amount of the. judgment and execution, and directed it to ditors; comin 


be held subject to his attachment. The sheriff consented — ae 


to retain the deposit until the validity of the attachment and —_ the amount 
of the judgment 

its effect could be tried and decided on by the court. and execution, 
We are of opinion, the district court did not err in dis- sginst | imgelt, 
charging the rule. The money due by the defendant to the 3 Bs cay i 
plaintiff was a proper object of attachment at the suit of any or _ eae in 


of his creditors; and although the neglect of the defendant *"; Widhineney 


to oppose the claim he now seeks to enforce, by pleading it ibe. . pba 
in compensation and reconvention, in the suit in «which cution, is de- 
judgment was obtained by the plaintiff, might be an objection ew tee 


to relief sought by an injunction, yet nothing prevents a atid attached by 


the latter in a 

new suit being instituted, in which this money is liable to new suit against 

the plaintiff, it 

attachment. wittie. tie cone 

j iff? ; sideredas mon 

The money in the sheriff’s hands was not by him made sedis 

on the execution, which he was prevented from proceeding oxtien, Seeaale 

: : ple for the 

on by the attachment. It is still the money of the defendant, pee indem- 
pledged to the sheriff for his indemnification. nines. 


‘It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court, discharging the rule,- be 
affirmed, with costs. 
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JONES ET AL US. PURVIS =f AL. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE JUDGE 
OF THE SECOND FRESIDING. 

In a petitory action, a judgment of eviction of the vendor of the plaintiff, 
before he sold, by the defendant, in a possessory action whey the former 
was his tenant, and attempted to hold the land in dispute, in his own 
right, will not be received in evidence, or considered as res os judicata, f in 
favor of the defendant's right to the land. 

So, i in a petitory action, the vendor of the plaintiff cannot be made a ety % 
on an allegation of the defendant, that he obtained his title fraudulently 
from the government under the pre-emption laws. There is no privity 


between these persons. 


Fraudulent and dishonest acts, done by the vendor of the plaintiff against 


the rights of the defendants, cannot affect them, unless it be shown that 
they were particips Sfraudis, by combining and colluding with the 
defrauder. 

As between the lessor and tenant of a- tract of land, if the latter find the 
true title is in another, he has the right to purchase it and hold the land, 
without being considered as acting fraudulently towards his lessor. 

But as to purchasers under pre-emption laws, and in ordinary cases, 
perhaps a distinction might be made when the purchaser used the means 
he had received from his lessor of obtaining by pre-emption, when the 
latter would have been entitled to the preference by the same law. 


This is a .petitory action, in which the plaintiffs sue to 
recover a quarter section of land in the possession of ie 
defendant: 

It is alleged and shown, that one Benjamin Craft purchased 
the land in dispute from the government of the United States, 
at the government prices, as a pre-emption claim, on the 7th . 
of May, 1831, who, on the 12th February, 1833, sold it to 
the petitioners. 

The defendant, Purvis, disclaimed any interest in the suit, 
or title to the land, but stated that he was in possession as the 
tenant of S. Tillotson. He prays that. Tillotson be notified 
of the suit, and cited to defend therein. 
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Tillotson denied the plaintiffs’ right to the land in question, Sicgtbin Disr. 
and averred that on the 7th May, 1831, and previously, B, rch, 1836. 
Croft occupied it as his tenant ; that at the said date, Croft songs xr ax: 
fraudulently and falsely obtained the register’s certificate, oye eas 


by representing to him possession in himself, and concealed 
this purchase, still continuing in possession, until dispossessed 
in a possessory action ; that the land in fact belonged to this 
respondent as a pre-emption right, and that by the fraud and 
collusion between the plaintiffs and Croft, he is cheated out 
of his said right to this land. He prays that Croft be made 
a party and required to defend his interests, and that the act 
of sale to the plaintiffs be cancelled, and that he be decreed 
to be the owner of the land mentioned in the register’s cer- 
tificate. | 

The part of the answer of Tillotson requiring Croft tobe 


made a party, was rejected, and a bill of exceptions taken to - 


the opinion of the court. 

The evidence shows that the land in dispute belonged to 
_ the government, and was settled and improved by Tillotson ; 
that Croft and one of the plaintiffs (Jones) were put on the 
land as his tenants, and continued thereon until after Croft 
purchased from the United States in May, 1831. Tillotson 
had the privilege to enter it as a pre-emption right, but 
omitted doing so until his tenant stepped in before him. 

Several bills of exception were taken, as stated in the 
opinion of the court. : 

The district judge who tried the cause, was of opinion the 
plaintiffs made out a complete legal title to the land, and that 
the defendant showed none. Judgment was rendered for 
the plaintiffs, from which the defendant appealed. 


Edwards and Ives, for the plaintiffs. 


Davis, for the defendant in warranty. 


Mathews, J., delivered the opinion of the court. 


This is an action of revendication, in which the plaintiffs 
sue to recover a certain tract of land, (as described in their 
37 
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Eastern Dist. petition, ) alleged to be in the possession of ‘the defendant, 


March, 1836. Purvis. He disclaimed title to the property in dispute,as— 


soxzs erat. being only a tenant of Tillotson, who appeared in the cause 
punvierrar, 2nd made defence: Judgment was rendered against him i in 


\In a petitory the court below, from which he appealed. ° 
action, © jac, The title set up to the lands sued for, by the plaintifis, i is 
ne - d an act of sale from one Benjamin Croft, who held by purchase 


Fi be aid, , by from the United States, under a pre-emption law passed 
5 pair by Congress, and a receipt given by the receiver of public 
tion, when the 
former was his 


the land fn dise title in himself, by any evidence appearing on the record, 
Fight, in his own ‘All ‘the proof offered by him tends to establish only a naked 


once tern. possession, unsupported by any title. It shows that Croft 


dered as-ree ju- had been his tenant in actual possession, and that when he — 


ie ‘defend. attempted to hold in his own right, he was evicted, by ‘a 


eretighe © @ possessory action brought by his lessor. The judgment in 
So, in a‘peti- that case is insisted on as res judicata in the present. It 
tory action, the cannot be considered in that light, for title therein was not in 
_ home: any manner brought in question ; and as all the authorities 
onan allegation cited on the part of the appellant relate to possession and the 


peg terrane possessory action, they may be dismissed without comment, 


= _ = as inapplicable to that now under consideration. The 
en 

the rene, balance of the defence consists in allegations of fraud com- 
Ainge laws, mitted by Croft, in obtaining title from the United States, 


_ — a under the provisions of the pre-emption law ; and an attempt 
these persons. Was made to bring him in as a party to the present suit, on 
daqendulentand application to the court made by Tillotson, which was 
Gaye} es nd rejected, and we think properly, there being no privity in the 

tiffs, against the present instance between those persons. Any fraudulent 
oon tt and dishonest acts done by the vendor of the plaintiffs against 
So, = un- the rights of the defendants, cannot effect them, unless it be 
that they were Shown that they were participes fraudis, by combining and 


Set codsbin: colluding with the defrauder to aid him in his dishonesty. 
int = — The record affords no satisfactory evidence of any such com- 
frauder. bination and confederacy to cheat. They ‘(the plaintiffs) 
2 yy dahon must therefore be considered as innocent purchasers of a 
tenant of a tract title, apparently fair and legal, vested in the seller. If the 





money for the general government is adduced as evidence of — 
’ tenant, and’ at- the purchase, &c. The defendant and appellant shows no— 
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contest were directly between Croft and Tillotson, the’ forwit Eastax . Dist. 
could not acquire any possession independent of that holden _~APrit, 1886. 
under the latter as his tenant ; but if he discovered thatthe rourzter erat. 


title to the property was in another, we do not believe that 2 «vanzuz. 


_ purchase of such title by the lessee ought to be considered of ot, YO 
‘ as fraudulent, in relation to the lessor, although he might true title is in 


, 





‘judgment of the District Court be affirmed, with costs. 


thereby lose the: opportunity of making the purchase for prea 
himself, nor could any objection be made to a title thus chase ftand 
obtained, on this ground, in an action of revendication. being considers 


aa 


edas acting fran- 
Perhaps a distinction might be made between purchases dulently towards 


his lessor. 


under laws granting a right of pre-emption and or ; 
But astopur- - 


eases, when the purchaser used the means of obtaining 
pre-emption, that which he had received from a person legally: a 
entitled to the preference, in buying under the law granting dinary casesy_ 
pre-emptions. But any equitable claims which might exist a 
between parties thus situated, cannot be pleaded against the — 
rights acquired by third persons in pursuance of a title nol z 
apparently just and legal, without notice of the existence of } nig Pages 
such equity, previous to their acquisition. 


ik 


of obtaining by 


when Lewegy eg 


It is, therefore, ordered, adjudged and decreed, that the cated 10 the 


erence 
same law. 


FOUTELET ET AL v8. MURRELL. 


APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT, THE JUDGE 
OF THE FOURTH PRESIDING. 


A judgment obtained by the heirs of the deceased wife against the surviving 

husband, annulling the adjudication of the property of the succession to 
him, on the ground that it was the wife’s exclusive property, and made 
through error, cannot affect purchasers and mortgagees of this property 
from the husband. [t is as to-them res inter alios acta. 








Eastern Dist. 


[Se 
FOUTELET ET AL. 
v8. 
MURRELL. 
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Where the property of &. succession is adjudicated to the surviving husbend 
April, 4836. “ as common property through error, (it being the wife’s exclusive property) 


and this sale is ratified by the heirs, on having their respective shares of 


their deceased mother’s suecession set off to them by the husband, any, 
_ contract of mortgage he may make, will bind this property in favor of 


third persons, who contract on the faith of these public acts, 


This suit commenced by injunction to stay the sale of a 
slave, seized under execution in favor of Murrell, the plaintiffs 


in injunction also claiming the slave as their own.’ They 


allege they are the children and forced heirs of Catharine 


Doublin, late wife of Joseph Foutelet ; that at the decease of 
their said mother, in 1816, she owned considerable property, « 


‘which she inherited from her father, consisting of a tract’of 
land ‘on the Lafourche, and several slaves, which their 


father and natural tutor, Joseph Foutelet, falsely and 


fraudulently had inventoried and adjudicated to himeelf as 
community property, when in fact it was the separate and 
paraphernal property of their mother. 

That on coming of age, the youngest of the plaintiffs’ had 
the adjudication of this property to their father annulled, as 
made in fraud, and the property ordered to be re-sold. 

In the meantime, and while Joseph Foutelet was in the 
full enjoyment of this property, he conveyed half of his 
interest in it to Godefroy Foutelet and Emile Gourdault. One 
of the slaves thus conveyed, had been mortgaged in May, 


1832, to secure a debt, and was seized under an execution: 


in favor of John D. Murrell, which issued on a judgment 
he had obtained against these persons, on this mortgaged 
debt, amounting to five hundred and fifty-three dollars and 


. fifty-three cents, with interest from the 20th April, 1833, 


until paid. 

The defendant pleaded the general issue, and averred that 
there was sufficient property to satisfy the plaintiffs’ claim, if 
any they have, without interfering with the rights of the 
defendant, 

Ist, The plaintiffs claim this slave in right of their mother. 
2d. The adjudication to Foutelet, the father, being annulled 
by. the Probate Court, the slaves of-the succession, including 
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Pierre, the one under seizure, were no longer" liable to Easrenw Dist. 
. Foutelet’s creditors. , April, 1086 


‘The evidence showed that the dav Pierre in question, rovrsarasran 
with others, were inherited by the mother of the plaintiffs o2nms, 
from her father,-N. Doublin, and received by her during*her 
marriage with Joseph Foutelet. 

Jn 1817, all the property held by Foutelet cal wife, after 
the death of the latter, including that inherited by her in her 
lifetime, and the slave Pierre, was inventoried and appraised 
as community property, and adjudicated to the former by the 
judge of probates for the parish of Ascension, at its estimative 
value in the inventory, amounting to eight thousand five 
hundred and ninety-four dollars. 

Foutelet then set apart the amount of property which his 
deceased wife inherited, and as belonging exclusively to 
herself, and also her half of the community property, and her 
dotal effects, amounting to four thousand seven hundred and 
forty-two dollars, which sum he divided into seven shares 
among her seven children, (including the plaintifis,) which 
gave to each six hundred and seventy-seven dollars and three- 
sevenths, and for which they subsequently signed receipts 
and acts of ratification. This transaction or partition, was 
made in February, 1817. Foutelet continued in the 
undisputed possession of all the property at its appraised 
value. 

But Hypolite Foutelet, when he became of age, instituted 
a suit in the Probate Court, in 1834, to annul and set aside 
the adjudication of this property to his father, and on the 7th 
July, 1834, obtained a decree to that effect, ordering that it 
all be re-sold to effect a partition among the heirs. 

In 1832, the slave Pierre was mortgaged to Murrell to 
secure the payment of the note upon which Judquaieys was 
obtained, and the slave seized and sold. 

Upon this evidence, the case under the pleadings was 
| submitted to a jury, who returned a verdict for the defendant. 
Judgment was rendered confirming the verdict, and disolving 
the injunction with costs to be paid by the plaintifis. They 
_ appealed. 








Sin Disr. © Conrad, for the plaintiffs, it 
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1, That the slave Pierre was the paraphernal papas 


rourster sr at. Of their mother, and was inherited by her children, The 7 


adjudication of the property comprising her succession ‘wag _ 
a mere nullity, and conveyed not even a shadow of title, 
It was a gross violation of duty on the part of the tutor,: and 
whether originating in fraud or in error, it could avail in 
nothing. 

2. The receipts given by the heirs, of the vata 4 
respectively due to them in virtue of this adjudication, were 
evidently the result of the error into which they had been 
led by the previous adjudication. Even had they contained 
an express relinquishment of all claim to the property, this 
agreement, founded in error in regard to their legal rights,’ 
an error superinduced too by the fraudulent concealment of ~ 
their tutor, would not be binding on them. Louisiana Code, 
1887-1890. 5 Martin, N. S.260. 7 Martin, N. S. 12. 

$. Even had the plaintiffs made an express and_ formal 
relinquishment of their rights to their mother’s succession, 
with a full knowledge of all the facts and of their legal 

rights, this would have been an agreement without a con- 
sideration, (at least for the one half which their father 
assumed to belong to him, and for which he allowed them 
nothing,) and consequently .a donation. Now none of the 
forms requisite to the validity of a donation intey vivos have 
been complied with, and this defect could only be cured 
by executing a new act in proper form. Louisiana Code, 
art, 2253. 

4, Even the pretended act of ratification made by Hypolite 
‘Foutelet cannot have the effect contended for by defendants, 
for the following reasons: Ist. That the party making it 
did not intend thereby to ratify or confirm the adjudication 
to Joseph Foutelet ; his purpose was a very different one, to 
- disavow the act of his brother-in-law in purchasing one third. 
of the property of the succession in his name. The other 
transaction is merely incidentally mentioned; to make a 
remuneration valid, it is necessary that the confirmative act 
should expressly mention the causes of nullity that exist, 
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i - and the intention to cure them. Louisiana Code, art. 9950, Fusrzax Dir. 
. 9d. Because in fact there was, nothing to ratify or confirm ; Apr 1896. 


no contract existed against which an action of rescission aes 


would lie. It was not the case of a contract void or voidable, 
on account of incapacity of a party, or defect of form or 


other vices; no contract had ever been made ; it was simply 


the case of a person, by his own act, attempting to usurp a 


- tile to property, without a color of title, and with a full 
knowledge of the title of another. Now an act of con-- 


firmation of such a title should contain in itself an absolute 
and express conveyance of the property. See on this point 
Merlin’s Repertoire verbo Ratifications, No. 9, case of La Venne 


4. This was not intended as a contract, and has not the 
form of one: there is but one party to it. It was meant 
simply as a protestation against an unauthorised act, and a 
reservation of his rights. It was not even a stipulation pour 
auirti, and as the party only appears to have had his own 


interest in view in making it. Even had it been such, or 


granting it to be such, he would have the right to revoke it 
so long as it was not accepted by the third person. Toullier, 
liv. 8, ch. 3, sect. 6, No. 341. 

5.’ But all these acts were void on another account. They 
were in fact settlements between a tutor and his ward, and 


- were not preceded by a rendition of account and delivery of 
- vouchers. Louisiana Code, art. 355. Paillet Manual de 


Droit, 472. ¥ Delvincourt, 129, 310. 


Nicholls, for the defendants, contended :- 


1. That the verdict of the jury was correct on the merits 
of the case, and fully sustained by the evidence. 

2. In such cases as this, the verdict:of the jury will not be 
disturbed unless manifestly erroneous. In questions of fact, 
itis the peculiar province of the jury to decide, ad questiones 
legis respondent judices ; ad questiones facti respondent juratores. 

3. The purchasers and creditors of Foutelet are not to be 
affected by informalities in the proceedings, by which the 
property held by him and his wife was adjudicated to him ; 


ee. 








Easrexn Dist. 
April, 1836. 


—_— 
FOUTELET ET AL, 
v8. 
MURRELL, 






CASES IN THE SUPREME COURT 


these informalities, whatever they were, are cured by the 
subsequent ratifications of the plaintiffs themselves. > 


- 


Bullard J., delivered the opinion of the court. 


The appellee Murrell having recovered a judgment aguinat a j 
Joseph and Godefroy Foutelet and Emile Gourdault; took ous | 


an execution or order of seizure and sale, which was lévied 


on a slave named Pierre, which had been mortgaged for the 4 
security of his debt. Proceedings were stayed by injunction, 
at the suit of Paul Foutelet, Felonice Foutelet, wife of Emile - 


Gourdault, and Rosalie Foutelet, wife of Pennier, on the 


grounds : ‘first, that the slave Pierrre is their exclusive pro 


perty, as heirs of their deceased mother, Catharine Doublin, 
and secondly, that by a decree of the Court of Probates, the 
adjudication of him to their father and tutor, together with 
other property, as belonging to the community, had been 
declared null and void, and that the property had been 
ordered to be sold to effect a partition. In answer to’the 
petition for injunction, the defendant plead a general denial, 
and further avers, that there was sufficient property to 
satisfy the claim’ of the plaintiffs, if any they have, without 
interfering with his rights. 
~ There was a verdict in favor of the defendant, and the 
injunction having been dissolved, the plaintiffs appealed. 
That Pierre was the property of Catharine Doublin, the 
mother of the plaintiffs, and wife of Joseph Foutelet their 


father, and formed a part of her paraphernal estate, is . 


abundantly shown, and the question whether they have 
been divested of title, forms the principal difficulty in’ the 


case. It appears that their father, after the death of their. 


mother, caused the whole property to be inventoried; as 
belonging to the community, and to be adjudicated to him 
by the Court of Probates, at the price of appraisement. He 
afterwards sold one undivided half of the land and slaves; 
and among the rest Pierre to, Godefroy Foutelet, his son, 
and. Emile Gourdault, his son-in-law, and to one of the 


plaintiffs, Paul alias Hypolite Foutelet, then a minor, whom - 
his brothers assumed to represent, but who, after arriving at 
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_ settlement in the Probate Court, in 1817. — . 
It is contended, on the part of the defendant, that however 


"get 


the age of majority, disclaimed the purchase, preferting to Exsrenn Dir, 
-¢laim his share in his mother’s estate, as established by the _~#/rt 1836. 


| FOUTELET RT AL. 


vs. 
MURRELL. 


erroneous the proceedings may have been, on the part of the . 


father, in causing to be adjudicated to himself the property 
belonging exclusively to the heirs of his wife, yet the 
plaintiffs have ratified those acts, and received the price of 
that adjudication, and are thereby precluded. 8 Martin, 
WN..S. 5, 18. 6 Louisiana Reports, 601. The record fur- 
nishes us a copy of an authentic act, dated September, 26, 
1832, by which it appears that Madame Pennier acknow- 
ledges that her father has rendered her an account of the 
estate of her mother, and that she is satisfied by the vouchers 


in.support of the account, that the portion coming to her“ 


amounts to six hundred and seventy-seven dollars and three- 


sevenths, which sum she acknowledges to have received from _ 


her father, and she releases the mortgage in her favor, on his 
_ property resulting from his tutorship. Another document in 

the record shows, that Madame Gourdault, another of the 
_ plaintifis, about the same period, gave a similar receipt: and 
discharge to her father. The other plaintiff, Paul alias Hypo- 


lite, at the same time that he repudiates the purchase made ~ 


for him, declares that he intends to insist on his rights, as one 
of the heirs of Catharine Doublin, such as they are established 
in the account of the succession rendered on the 10th Febru- 
ary, 1817, by his father, before the Court of Probates, his 
rights amounting to six hundred and seventy-seven dollars 
and three-sevenths. 
account,: and. the adjudication of the property, on the same 
day, to his father, acknowledging that nothing more is 
coming to him than the above mentioned sum, for whichy 
and the accruing interest, he has a mortgage on all the 
property of his father, but which he restrains in its — 
to the land and slaves in question. 

The only difference between the three is, that the two 
first acknowledge to have received their share of their 


He declares that he approves that 


mother’s estate, and the last, (Paul,) although he has not _ 
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Easraix Dist. received his share expressly, ratifies the adjudication to h 
April, 1836. father, and contents himself with the amount shown to] 


vovrturr erat, due him on the basis of that settlement, secured by a leg: 


vs. mortgage on the land, and among others of the slave 
MURRELL. 


A judgment A . 
obtained by the Teceipts and acknowledgments were made in etror, as well. 


heirs of the de- 
ceased wife, 


against the sur- and that in fact a judgment has been rendered in the Probate: 


vivin _ husban | 


annulling the Court, annulling the whole proceedings and ordering a me “ 


adjudication of 


the property of of all the property at public auction. 


the succession to ‘Whether these instruments, if produced on the ‘trial. of %, 


him, on_ the 


ground that it that case, would have concluded the present plaintiffs, we. 


cones sh are not now called on to inquire; but it appears to us clear, 


perty, and made that the rights of the defendant in this case, cannot be. 
through error, 


cannot _ affect affected by that judgment, and we must look at those instru- 
purchasers and 


mortgagees of ments as if no such judgment had been rendered. It is as © 


= property to him, res inter alios acta. Whatever might be the opinion 
ie the hus- 


band. Itisasto of this court, as to the validity, as between the original 


nace: *“" parties, of the adjudication founded in error, and as to the 


Where Ren subsequent ratification, admitting that they were equally 
Te etice isad. Made in error, it must not be overlooked that Murrell acquired 
judicated to the 
Gardiving hue, his rights under the faith of these acts, which were all of 
. band as Some public record, and nothing shows that he was conusant of 
sh ey | (it elke the alleged errors. We are, therefore, of opinion, that in 
gg relation to the defendant Murrell, the plaintiffs are precluded, 
and this sale is reserving, however, to Paul Foutelet his legal mortgage on 


ratified by the * ke : : 
heirs, on having the slave in question, in common with the other property of 


their respective Joseph Foutelet. The existence of that prior mortgage, 


deceased mo- formed none of the grounds on which the injunction was- 


th 9, successi 
set off to en obtained, and if it had, we have often ruled, that one 
by the husband, 


any contract of Mypothecary creditor has no right to arrest the proceedings, 


mortgage - instituted by another, against their common debtor, simply 
Bi thisproper on the ground of priority. 
in 


ies, 


era - It is, therefore, ordered, adjudged and decreed, that the 


public acts. judgment of the District Court be affirmed, with costs. 







But it is urged by the counsel for the appellants, that these. ; 


as the original'adjudication, and ought not to prejudice them; . 
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FOUTELET ET AL v3. MURRELL. 


ON AN APPLICATION FOR A RE-HEARING. 










{aformalities and relative nullities, in the settlement of successions and 
‘disposition of property inherited by minors, must be taken advantage 
: of by the minors themselves. As respects third persons, such transac- 
9 tions are valid until set aside. 


BEERS 


























Where minor heirs claim a restitution in integrum, they are bound to place 
‘matters as they were before. If they claim the property in nature or in 
kind, they must refund the amount received by them on account of it. be. 


The mortgage, acquired by a third person on dotal and paraphernal 

"property of the deceased wife, after it is adjudicated by the Probate 
Court to the surviving husband, will be binding and conclusive against 
her heirs, if executed before any act is done by them to annul the 
adjudication. 


Conrad, for the plaintiffs, presented the following peritaon 
and argument for a re-hearing : 

“The counsel for the Plaintiffs, under the firm conviction 
that the opinion of the court is erroneous, is impelled to 
solicit a re-hearing in this case. Had the court referred to 
the arguments and authorities adduced by him, if it were 
only to repel them, or to deny their applicability, neither 
self-love, nor a sense of duty to his client, would have been 
sufficiently strong to have prompted him to undertake so 
hopeless a task as that of obtaining a re-hearing. But when 
the court has not condescended to notice, in the slightest ~~ 

. manner, the arguments adduced by him, and the authorities © 
quoted in their support, he cannot but believe that, owing to 
the intricacy of the record, the circumstance of the case 
having been argued by brief, and the long absence of the 
judge on whom. the examination of the record devolved, . 
some oversight has been committed, and the opinion of the 

court too hastily formed. 
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\ Eastenx Dist,  * The counsel for the plaintiffs relied, principally, on these» 5 
Apri, 1836. principles, all of which rest on textual provisions of our 
rourzietzt at. laws, or are sustained by authorities that have never been. — 


v8. 


MURBRELL. 
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controverted. 


“1st. That every act of confirmation or ratification neces- 
sarily suppdses something to confirm or ratify, some contract ‘ 


void or voidable, from want of power or capacity in the 


parties, or one of them, from some defect of form, or from’ 


some other cause. It is to cases of this nature that this 


court has in several instances applied the principle, that a 


voluntary execution of the contract, at a time when the 


party could legally ratify it, was tantamount to an express 
ratification of it, as in the case of a sale made by a minor; 
or a contract made in error, but ratified or voluntarily executed 
after the error is discovered. _ But when an individual causes 
himself, by his own unauthorised act, to be put in possession 
of the property of another, alleging himself to be ‘the pro- 
prietor of one half of it, and that the other half has been 
sold to him, not by the minor himself, but by a court of 
justice which had no earthly power to act in the matter, 


does a receipt by the real owner of the price of the half 


thus sold, convey a title to the purchaser, not only to that 
half thus pretended to be sold, but of the other half, for 
which there is not even a pretext or a shadow of title? A 
person gets property to be adjudicated to him, as part of the 
community, which is found to be no part of it; a more 


complete nullity cannot be imagined. His children, who , 


were all minors when this occurred, grow up, and find him 


in possession of the property under this title; they suppose. 


all to be correct ; receive, their half of the price of this pre- 
tended sale ; and it is contended that this receipt, manifestly 
the result of error in both parties, or of fraud in one and 
error in the other, is tantamount to a conveyance, not only 
of the half of which it was the price, but of the other half, 
which the pretended purchaser retained in his own right, 
though in fact he had a right to no part of it. Now the 
utmost extent to which this court. has ever carried the 
doctrine of implied ratification, is that the receipt of the price 
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“of a thing is equivalent to a sale of that thing. They E,sreun Disit 
never have pretended that the receipt of the price of one Apr 1886. 
undivided half of a thing was equivalent to a sale of the whole, FOUTELAY SF Ak 


for that would be giving to the receipt not only the same 


effect as a sale, but greater, ‘as by no rule of interpretation ° 


could a sale of the half be understood as a sale of the whole. 


When, in addition to this, it is recollected, that there was no ~ 


sale; either of the whole or of any part, (as the adjudication, 
it ig admitted, was a mere nullity) and that the receipts, 
such as they were, were given in manifest error, induced by 
the acts of the person'to. whom they were given, we cannot: 
conceive that, as between the parties themselves, the court 
' would give them any other effect than as the mere evidences 
of money paid, which the person who paid it might be 
entitled to recover back. Now, as regards the rights of 


third persons, I have always thought that they acquired no - 


other right than their vendor or mortgagor had to the 
property sold or mortgaged ; that is, than the titles of the 
latter gave him on their face. A party may sometimes 
transfer to a third person a greater right than he himself 
had, but certainly no greater right than his titles apparently 
gave him; that is, in other words, where a title in the vendor 
is apparently good, in some cases the purchaser might not be 
affected by extrinsic circumstances of error, fraud, &c., which 
might affect the title to the property in the hands of’the 
vendor, though even in that case this court has determined 
(and that too in relation to moveables) that when possession 
is obtained by fraud, third persons can acquire no greater 
rights than the possessor himself had. Gasquet: et al vs. 
Johnson, 2 Louisiana Reports, 514. But it has never been 
contended; that if a person had himself no title to property, 
he could transfer a title to any one else. If a man causes 


my property to be adjudicated to him, without my consent, - 


and in a case where no law authorises such a proceeding, 
he certainly has no title, and can convey none. If I after- 
wards, with a.full knowledge of all these facts, confirm or 
ratify his title in proper form, he acquires a title, and can 
transfer it to a third person; but if the act of ratification 


wonmntic 
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" meotienie Dist. is void as to him, that is, if on its face it is defective or 
April, 1836. insufficient, a third person, whether a purchaser or mortgagee, 
rourstzr Er ax. acquires no other or greater rights than the possessor himself, 





Nemo ad alium plus juris transferre potest quia ipse habe.” 
Louisiana Code, arts. 2427, 3268. ee 
“62d. We contended that all these receipts were widen 
they were not accompanied by the formalities required in 

' settlements between a tutor and his pupil. On this point 


the authorities are so clear that no argument can make a 


them clearer. I shall only observe, that it is not the settle. 


ment of his accounts as tutor alone which is declared tohe 


null, unless accompanied by the formalities required by-law, 


but every agreement. “ Toute Traité qui pourra intervenir? —— 
Art. 355. In fact the adjudication to the father in this | 
case was a necessary voucher, “ price justificative,” as it 


formed the basis of the whole settlement between the tutor 
and his pupil.” | 


Bullard, J., delivered the opinion of the court. 


A petition for a re-hearing has been presented in this case, 
in which the counsel for the appellant is pleased to remark, 
that “he cannot but believe, that owing to the intricacy of 
the record, the circumstance of the case having been argued 
by brief, and the long absence of the judge on whom the 
examination of the record devolved, some oversight has 
been committed, and the opinion of the court too hastily 
formed.” In this statement there are two errors, which we 
feel bound to notice. The judge alluded to was absent, by 
permission of the court, four judicial days. Whether that 
be a long absence, is a matter of opinion upon which persons 
might very honestly differ. The legislature, by statute, 
authorises the judges to be absent themselves occasionally, - 
during ten days, and the statute does not require the previous 
permission of the bar. The other error is in supposing that 
the examination of the record in this case devolved, exclu- 
sively, on the same member of the court. This intimation 
is wholly gratuitous. The record was repeatedly examined _ 
and read over by us all together, and considered with the . 















BN in SN BSE A SO i a 








OF THE STATE OF LOUISIANA. 


most scrupulous anxiety to ascertain the truth, As to 


matters of fact, it is not pretended that we committed any 


mistake. 
The case, in our opinion, turned upon the effect of certain 


acts of the plaintiffs, which, it was contended by the defend- 


ant, amounted to a ratification of the proceedings had» in 
relation to the property left by their mother. The plaintiffs 


- jnsist that these acts do not amount to a ratification, and are 


in themselves radically null: Ist, because there was nothing 
susceptible of ratification to which they referred ; and 2ndly, 
that they are null, because they amount to an agreement, or 
Traité, between the minors, after they had attained the age 
of majority, and their tutor, not preceded by a rendition of 
accounts according to article $355 of the Louisiana Code. 

: J, The proceedings in 1817, in relation’ to the estate, were 
that an inventory was taken, in which all the property in 
possession of Foutelet, the father, at the death of his wife, 
was regarded as belonging to the community. The Court 
of Probates, on the advice of a family meeting, and with the 
concurrence of the under tutors of the plaintiffs, adjudicated 
the whole property to the tutor, at the price of estimation ; 
at the same time, there is what purports to be a liquidation 
of the community. The land, with the improvements, was 
estimated at three thousand dollars. In the liquidation, the 
heirs of the wife are credited with the sum brought into 
marriage, as per contract; with “the amount of the land,” 
four hundred dollars; and with her portion of her father’s 
estate, one thousand nine hundred and eighty-three dollars, 


‘and with one half the profits of the community... This gave 
‘ to the heirs, after deducting the debts from the common mass, 


the sum of four thousand seven hundred and forty-two 
dollars, making six hundred and seventy-seven dollars and 


three-sevenths for each heir; and the husband credits 


himself with three hundred dollars brought by him into 
marriage, and one half the profits, one thousand nine 
hundred and thirteen dollars, amounting to two thousand 
two hundred and thirteen dollars. It is to be presumed, that 
the four hundred dollars represents the value of the land, 


Easterx Dist. 
April, 1836. 

SSS 
FOUTELET ET Al. 


va. 
MURRELL. 
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Eusrsxx Disr, independent of the improvements, and that the improvements — 

April, 1836. belonged to the community, to wit: two thousand: six 
yourstet erat. hundred dollars. P 
This appears to us a judicial onan in whisk the oe 


plaintiffs were represented by their under tutor, and, although, 
perhaps, clearly erroneous, certainly not so null, ipso jure, ag 
not to be susceptible of ratification. If, on arriving at the age 


of majority, the children found it most advantageous to adhere — 


to that arrangement and liquidation, and to receive the six 
hundred and seventy-seven dollars, with interest at five per 
cent. from 1817, they had a right todoso. One of them, — 


Paul or Hypolite, has done so in the most explicit terms. In 
the act signed by him in 1832, he says expressly, that he 
approves the account or liquidation of the 10th February, 


1817, and the adjudication of the property to his father, and © 
claims only the six hundred and seventy-seven dollars, with | 


interest. 

But it is urged, that although a minor who, having arrived 
at the age of majority, receives the price of property alienated 
irregularly by his tutor, is considered as having tacitly ratified ' 
the alienation, yet this court has never before decided that 
when he receives the price of only one half, he is considered 
as having ratified the sale of the whole. - 

If the counsel had examined the record with more atten- 
tion, he would have discovered that he had fallen into a 
manifest error in this particular. In the liquidation of 1817, 
the father credits himself with no part of the land or slaves- 
belonging exclusively to his deceased wife. Her heirs-are 


credited with the whole property inherited by her from her | 


father, estimated in money, and that, instead of keeping one 
half of the value of the property in the inventory, he retains 
Jess than a third. That there was error in the original 
settlement and adjudication we readily admit ; but we do not 
see in what consists the error in the ratification by Paul 
Foutelet, referring, as he does, expressly to the first. pro- 
ceedings, and approving the adjudication and the account 
rendered by liis father. 
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Il. It is further contended, that the discharge of the father, Easrzuw: Drsr. 
by these acts on the part of the plaintiffs, without any pre- <4?" 1896. 
vious yendition of account by the tutor, is null, according to rovrever eran. 





- article 355 of the Louisiana Code. As an agreement by  yonners, 
“which the tutor is released from rendering any further -  Informalities: 


and relative nul- 


- account of his tutorship, it was perhaps null in the terms of jities in the set« 


that article ; but what kind of nullity, whether ipso jure or por tg = 


only relative, is quite a different question. If absolutely and disposition : of 
eae rt 
radically null, then it is null as relates to the tutor, as well ie grat Mev 


as tothe minor. But we do not consider this as belonging pre Rese of by 


to that class of nullities. The father could not treat it as theminorsthem- 


} : . selves. A . 
absolutely void ; and, as respects third persons, it ought to be coins third pee 


considered as valid until set aside. Such nullity was enacted pon ae ahd 


for the benefit of the minor, and he is at liberty to avail until set aside. 


. : > . . e ° W . 
himself of it, or not. If he claims a restitution .in integrum, Pica fn 


he is bound to place matters as they were before. How can roma = bos ; 
the plaintiffs retain what they have received, and yet claim bound 'to place 


the- property of their mother in nature? 3 Duranton, No. m&ters 2s & 


639. Merlin Repertoire, verbo Tutelle, section 5. ~ woe = - 
But the next article of the Civil Code (356). declares that. ture or in kind, 


. : . . tl strefund 
the action of the minor against his tutor, respecting the acts jhe amount no- 


ip. ] j . j ceived by them 
of -tutorship, is prescribed by four years, to begin from the pepe Maca 0 


day of his majority. Whether such prescription would apply 
to the receipts in question, we are not called on to decide, but 
the opinions of Duranton and Merlin-incline that way. But, 
at any rate, we consider them binding in relation to third 
persons, until declared null in some proceeding between the pei 


“ 
parties. ‘Being acts of persons capable of contracting, they acquired bys ay, 
g ‘ - third person on 
must stand until avoided or rescinded. dotal (of _parae 
While this judicial proceeding, relating to the estate of fy of the devea- 
Catharine Doublin, stood unreversed, without any knowledge Sapam it ~ 
of latent errors, Murrell, the appellee, acquired his right. by the Probate 


The mortgage to him was soon after followed by the discharge, yjvine “Genel 


signed by two of the ‘heirs, and recorded in the office of the wil! seer 
parish judge, and by the positive and explicit ratification of eshte her beiry, : 
the other heir, Paul. These acts had not been rescinded as » Hhnggcome a 


‘ erroneous, when the judgment was rendered in favor of ne by ane. 


annul the adji 
Murrell. They were executed with a presumed notice of dication. 
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Eastzrn Distr. Murrell’s right already acquired, inasmuch as his’ m 





April, 1836. was matter of public record; and it would, in our opinion, - to 
muzauvos be iniquitous to treat his mortgage as a nullity, upon the: ow 
v8. 
casus, grounds assumed by the appellants. | 
EXECUTOR, ETC. a 
The re-hearing, for these reasons, is refused. 
N 
MILLAUDON WS. CAJUS, EXECUTOR, &c. on! t 
¥ - I 
“g APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF 1 
NEW-ORLEANS. 
I 
Where the executor charges full commissions on the appraised value of the 
inventory of all the common property belonging to the husband and wife, ' 
and he is afterwards appointed her executor, he cannot charge commis- 
sion on the value of certain slaves bequeathed by the husband to legatees, 
of which his testatrix only retained the mere usufruct until her death. ) 





The counsel fees for settling an estate, cannot be charged to the portion in ~ 


_ which the deceased had only a usufruct. 





This case comes up on an opposition to the tableau of the 7 
executor, filed in the Court of Probates, of the estate of the 4 
late Madame Magnon. \ aa 

The executor charged commissions and counsel fees on 
the value of certain slaves, which were bequeathed by the 
husband at his death to legatees, with a usufruct to Mrs. > 
Magnon during life. 'The same person was executor of both — 
estates. The value of these slaves was included in the . 
inventory of the husband, and full commissions charged. 
The same charge is now claimed on their value as included ' 
in the wife’s inventory, although she had but a usufruct 
interest in them. 
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Millaudon, the transferree of these slaves, made opposition Easrexx Disr. | 
- t) the executor’s account, on the ground that the charges ~-4/ri 1836. 
were illegal. ———e 
The probate judge sustained the opposition, and the oiau 
“executor appealed. EXECUTOR, ETC. 




























D. Seghers, for the appellant. : wees 


Macready, contra. 


Bullard, J., delivered the opinion of the court. 


The appellant, executor of the last will of the widow “a 
Magnon, complains of the judgment of the Court of Probates, a. 
by which the opposition on the part of L. Millaudon to the ee 
tableau of the executor was in part sustained, as it relates to 
his commissions and fees of counsel. The facts, so far as it is Me | 
necessary to state them, in order to have a clear viewof the eg 
present dispute, are that Mr. and Mrs. Magnon were in 
community ; that on the death of the husband, many years 
ago, the whole estate was administered by Cajus, as the 
executor of his will; that the widow was entitled, under the 
will, to'the usufruct during life of all the property left by the 
husband, which was hequeathed to certain persons as his 
heirs, subject to the usufruct; that Millaudon became -the wi 

a 

: purchaser of two shares in the estate of the husband,-and eutor ‘ch 
if contributed his share of the charges of administration, and gions he onal 

that full commissions were allowed the executor on all the Praised value of — # 


the inventory of. 
property belonging to the community. Madame Magnon all ow connec ‘7 
pro - 
appointed the same person executor of her testament, by Ing to he hae 


which hey property, consisting: of one half the community, 2244274 wot 2 


was bequeathed to different persons from those who inherited wards appointed 
% er executor, he 
from the husband. See same case, 6 Louisiana Reports, 222. cannot charge 


The question thus presented to the court, is whether the bc 





.* 





executor is entitled to charge commissions on that part of the = aon se 
common property belonging to Millaudon, by purchase from hesband to 
|: . the testamentary heirs of the husband. ton bis 


That the will of Madame Magnon conferred no authority '*t ee — 
on her executor to administer on property not belonging to until her death. 
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Eastznx Dist. her succession, appears to us quite clear. The heirs of ithe. 
April, 1836. husband, though their interests were blended with those. of. 
m‘poxoven the wife’s, were not the co-heirs, but rather the co-proprietors 
oo. | an undivided property. They ted a right to come toa par 
The counsel tition, and to leave the share belonging to the wife, to be 

i stand on administered by the executor of her will. 

be charged to Butit is contended that Millaudon consented, as transferree, 


Soe iro = that the whole property, compcsing the common mass, should 
popes day only be sold by the register of wills, according to the terms and 
conditions prescribed by the advice of the family meeting, 
and that in pursuance of that consent, the executor was — 
authorised to administer on the portion coming to Millaudon, 
ss and to charge his commissions. We consider the sale thus . 
| consented to, so far as it regards the heirs of Mr. Magnon, 7: 
as a means of effecting a partition, and although the appellee : 
may be bound to pay his share of the expenses attending the __ 
sale, it does not appear to us that it authorises the executor ~~ J 
to charge commissions, as on a part of the estate administered > 
by him. 


more 


_ 
a 


In other Tespects, the judgment of the Court of Probates 
is not complained of, and it is, therefore, ordered, adjudged 
and decreed, that the decree be affirmed, with costs. 


M‘DONOUGH ¥S. COPELAND. F 


3. saan 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


spice ih 


A dismissal or discontinuance of a suit, will not be allowed ‘to the plaintiff, 
in cases in which the parties are alternately plaintiffs and defendants, as 
in a concurso, and in the case of a reconvention. 
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': Neither party to a suit is at liberty to discontinue or dismiss his action, fasreaw Dist. 
which is not exclusively his own, and avert a judgment which his April, 1836. 













opponent has a right to obtain. a 
So, where a party publishes.a monition, under the act of 1834, for the va ’ 
COPELAND. 






. assurance of titles acquired at judicial sales, and an opposition is filed to 
the -homologation of the sale, the plaintiff in the monition cannot 







discontinue or dismiss his suit, 


The plaintiff became the purchaser of a-parcel of ground 
in the parish of Orleans, sold at sheriff’s sale, under a we 
judgment and execution obtained by the New-Orleans Bi. 
Canal and Banking Company, and others, against one Robert 
Copeland, for the sum of nineteen thousand five hundred | — 
dollars. 

The sale of this property took place on the 12th January, — 
1835. Onthe 24th day of April, 1835, M‘Donough. obtained 
from the clerk of the Parish Court, a monition under the act of 
1834, for the assurance and protection of titles acquired at 
judicial sales, which was published according to law, calling 
on all persons to show cause, in thirty days, why the said sale 
should not be confirmed and homologated. 

On the 22d May following, Copeland filed his opposition 

‘ tothe monition, alleging various defects in the sale sought to 
be confirmed, and qual of aan and prayed that it be 
declared null and void. 

The defendant had the case on his opposition to the 
ay monition set down for trial, to be tried in a summary manner. 
The counsel for the plaintiff moved to arrest the trial in this 
way, on several grounds, the last of which was, that his 
‘rights could not be litigated in this summary way. The > 
court overruled his motion, and a bill of exceptions was taken. 

The plaintiff then moved to discontinue his proceedings 
under the monition and abandon it, which was allowed by the 
court, to which the defendant excepted, and took an appeal. 


























Hennen, for the appellant. 


Pe ig DOOR eed 


Martin, J., delivered the opinion of the court. 


The plaintiff, in order to be quieted in the title toa piece 
of property purchased at a sale under an execution against 






as 
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Eastern Dist. the defendant, obtained from the clerk of the court a genera} - 
April, 1856. citation or monition, which he caused to be published in the 


u‘poxoven 2€Wspapers, under provisions of the act of 1834, “for the assu- 


v8. 
COPELAND. 


_ A dismissal or 
discontinuance 
of a suit will not 
be allowed to 
the plaintiff, in 
eases in which 
the partiesare al- 
ternately ° plain- 
tiffs and defend- 
ants, as in a con- 
curso, and in.the 
ease of a recon- 
vention. 


Neither party 
to a suit is at li- 
berty to discon- 
tinue or dismiss 
his action, which 
is not exclusive- 
ly his own, and 
avert a judgment 
which Lis oppo- 
nent has a right 


. to obtain. 


So, where a 
party publishes 


a mionition, un- 


der the act of 


1834, for the as- 
surance of titles 
os at judi- 

sales, and 


*-an opposition is 
filed to the homo- 


logation of the 


e, the plaintiff 


in the monition 
cannot discon- 
tinue or dismiss 
his suit. 


CASES IN THE SUPREME COURT 


rance and protection of titles to purchasers at judicial sales2 
The defendant thinking the sale had not been regularly 


conducted, and being desirous of availing himself of the ; 


speedy mode of relief, as provided for in the same act, 
relating to the perfection of titles acquired under such sales, 
filed an opposition to the homologation of the sale, and con- 


‘ cluded with a prayer that it might be declared null and void, 


The plaintiff opposed the setting down the case for trial, 


-on the ground that the proceedings of the defendant were 


premature. His opposition was overruled, and he took a bill 
of exceptions. He afterwads moved the court, and obtained 
leave to dismiss or discontinue his action. 

The defendant took an appeal from the decision of the 
court, allowing the dismissal or: discontinuance of the case, 
as being illegal. 

It is true, as a general principle, that the plaintiff may 
discontinue his suit on payment of costs. But this prin- 
ciple cannot be extended to cases in which the parties are 
alternately plaintiffs and defendants, as in a concurso, and 
in the case of a reconvention. Neither party is there at 
liberty to dismiss, or discontinue a suit or action, which is 


not exclusively his own, with a view to avert a judgment in 


the case, which his opponent has a right to obtain. 

The legislature having seen fit to provide a speedy mode, by 
which purchasers at sheriffs’ sale might test the validity of 
their titles acquired thereby, has subjected them to the 
equally speedy resort of the victims of forced alienations. 
The plaintiff, therefore, who seeks this summary relief, comes 
into court with an ill grace to send back his adversary to the 
tardy march of ordinary litigation. 


The Parish Court, in our opinion, erred in allowing the , 


* 


dismissal or discontinuance of the case. 
The conclusion at which this court has arrived on this part 


of the cause, renders it necessary that we should examine 


the plaintiff’s bill of exceptions. 





ch 
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. His counsekhas contended that the issuing and publication Zssrzaw Dist. 
of the general citation, or monition, does not amount to the Apri 1896. 
: inception of a suit, but are merely preparatory steps in a pro- 
ZF _eeeding required by law, before the plaintiff could cite his 
‘ adversary, or come into court to ask for the homologation’ of 
the sale. $7 

The parish judge was clearly right in disregarding these 
objections. The act contemplates no special citation to the 
‘debtor, whose property has been sold. He must come into. 
court within the delay fixed by the act, otherwise the homo- 
, logation of the sale will take place as a matter of course, on 
: the mere motion of the purchaser. 





It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be annulled, avoided and 
reversed, the cause reinstated and remanded for further pro- 
ceedings according to law, the appellee paying the costs of 

; the appeal. 


M‘GUIRE 0S. MEAD. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


lia 


a A constitutional law which prohibits or takes away certain privileges and 
rights previously granted, or limits their exercise, causes damnum absque 
injuria; but if the law is unconstitutional, it can have no effect, and 
causes neither damage nor injury. ’ 


Legal interest does not run on a note given for a lottery privilege, from its 
maturity, when it is not protested; but only from judicial demand, 


Leg Sree ia Pes 


This is an action on a promissory note, executed by the 
defendant and another person to the plaintiff, as agent of the 


Easrsax Dist. Free School Lottery, in the parish of Ouachita, for the sum_ 4 
April, 1836. of two thousand dollars, payable on the first day of January, 
mevrr: 1834. 7 4 
in The defendant admitted the execution of the note, but — 
averred that the consideration had failed, in consequence’of 

which he was not bound to pay it. 

He further averred, that said note was executed the 11th 
January, 1833, andpayable the first of the January following, 
to the manager of the Ouachita Free School Lottery, for the 
privilege and right to draw said lottery; and that on the « — 
Ist of April, 1833, the legislature passed an act, prohibiting 
the drawing of said lottery, which rendered the obligation © — 
created by said note, null and void. 

Upon these pleadings the parties went to trial. The 
evidence showed, that in the year, 1828, the legislature 
passed an act, granting the privilege to the administrators 
of the Free Schools in the parish of Ouachita, to raise the 
sum of twenty-five thousand dollars by lottery. The mana- 
gers appointed R. F. M‘Guire their agent, to carry the 
lottery into effect. In January, 1833, the sum of money 
required not being raised, the agent sold out the right and 
privilege of the managers in said lottery to the defendant, 
who, with another, executed their promissory notes, including 
the one in suit, for the price of this privilege. The same 
year the legislature passed a law, declaring, “that the privi- . 
lege of drawing lotteries, heretofore granted, should expire on” 
the first of January, 1834,” and making it highly penal for 
any person to sell lottery tickets within the state, thereafter. | 

The defendant refused to pay his notes, because of this - — 

privilege, for which he gave them, being taken away. 
_ The parish judge was of opinion, the legislature had the 
right to pass the prohibitory law in question, and rendered 
judgment against the defendant for the amount of the note. 
The latter appealed. 


J. Slidell, for the plaintiff. 


Hennen, contra. 
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Martin, J., delivered the opinion of the court. 
The defendant being sued on his promissory note, opposed 
the plea of failure of the consideration for which it was given. 


Judgment having been rendered against him; he has eo 


to this court, 

The defence set up, by which the consideration of the note 
is impeached, is as follows: The legislature authorised a 
lottery to be drawn, for the purpose of raising funds to 
support a free school in the parish of Ouachita. The act 
provided for selling out the right to draw the lottery, on the 
vendee’s paying certain sums for the privilege. This right 
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Eastern Distr. 
April, 1836. 
M‘GUIRE 


v8. 
MEAD. 





to the benefit of the lottery in question was sold to the - 


defendant, who executed the note sued on to the plaintiff, as 
agent of the lottery, for the price of the purchase. 

Three months after this transaction, the legislature of 
Louisiana passed a law, limiting the exercise of the right 
of raising money by lottery, even to those to whom the 
privilege had previously been granted, to the current year, 
(1833,) and prohibiting, under heavy penalties, the sale of 
any lottery ticket within the state, after the first day of 
January, 1834. . 

The defendant contends, that the last act of the legislature 
destroyed: the right he purchased, or that it was materially 
injured thereby, and the consideration of the note given as 
the price, having failed in consequence of these acts, he is 
not bound to pay it. 

The parish judge who tried the cause, was of opinion, 
that the decision of the case turned upon a legal or rather 
constitutional point, i. e., the constitutionality of the repeal- 
ing act, which prohibits all lotteries in Louisiana, so far as 
respects privileges granted, and rights vested under them. 

This court is of opinion, that the present case does not 
fequire a judicial decision, involving the constitutionality of 
the legislative enactment in question. We hold all our 
legal rights subject to the constitutional action of the legis- 


A constitution- 


. lative department; and the constitution of Louisiana contains 2!!2v which pro- 


hibits or takes 


an express declaration, that they cannot be affected or away certain pri- 


40 : 











$14 CASES IN THE SUPREME COURT 


Eastern Dist. impaired. by it, while acting within the sphere of its 
April, 1836. constitutional powers. . 
ST. VICTOR If the prohibition or restriction contained in the act of the 
pavesnr, legislature, taking away this right to sell lottery tickets, ig 
vileges and supported by the constitution, it caused damnum absque 


right i Hi He ; AS : 
ly granted, or ®juria; if unconstitutional it had no effect, and caused 


limits their ex- j ini 
a ae neither damage nor injury. 


damnum absque It appears to us, however, that the Parish Court hag 
injuria ; i ‘ : : ; : 
the law is un. committed an error in allowing interest from the maturity 


constitutional, i i 
can have wah it of the note, which does not appear to have-been protested 


fect, and causes for non-payment. 

neither damage 

nor injury. 

‘ en aigengga It is, therefore, ordered, adjudged and decreed, thatthe 
m., . ° : 

a note given for judgment of the Parish Court be annulled, avoided and 


1 . ie . . 5 
lege, flow. ts Feversed, and that the plaintiff recover from the defendant 


poe «tie the sum of two thousand dollars, with legal interest from. 
ed; but only judicial demand, until paid, with costs in the Parish Court; 
from judicial de- 


omed. and that he pay the costs of the appeal. 





ST. VICTOR US. DAUBERT. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY GF 
NEW-ORLEANS. 


Between the partners of a commercial firm, and a clerk who, in addition to 
his monthly salary, is to receive a share of the profits, there is no 
partnership created. 

A clerk who is allowed a monthly salary and a share of the profits, is not 
thereby constituted a partner, and cannot bind the firm further than 

. the express or implied consent of the partners authorise him. 

So, a clerk entitled to a share of the profits of a commercial partnership, 
who collects funds of the firm, cannot retain them under pretence that 
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they are his share of the profits. He may be sued by the firm, and fasrsunw Dist. 


required to disgorge the sum thus received by him. 


The plaintiff alleges that the late firm of Durel and St. 
Victor established a grocery store in the lower faubourg of 
New-Orleans, and employed the defendant, at a salary of 
fifty dollars per month, to attend to its concerns, and the sale 
of the goods. He was further allowed one fourth of the 

rofits of said concern, upon a liquidation of its affairs, if any 
should be made in the course of its business; that a stock of 
goods and articles was furnished said store amounting to 
nine thousand eight hundred and fifty dollars, which was 
committed to the care and superintendence of the defendant. 

The plaintiff alleges, that in the meantime the late firm of 
Durel and St. Victor was dissolved, and all the rights, credits 
and affairs of the co-partnership transferred to him, with full 
power to liquidate and settle the same; that finding the 
establishment in the lower faubourg unproductive, he directed 
the defendant to close and liquidate its concerns; that all the 
stock in trade was, in pursuance of this determination, sold at 
auction, and instead of profits being made, he has not yet 
been reimbursed the capital ; that the defendant has collected 
one thousand seven hundred and seventy-eight dollars, which 
he retains and refuses to pay over, under the pretence that 
this sum belongs to him as his share of the profits. The 
plaintiff prays judgment for this sum, with interest and 
costs. 

The defendant excepted to the plaintiff’s right of action as 
premature. 

The Parish-Court sustained the exception on thé —— 
grounds : 

“It appears to the court that the action in this case cannot 
be maintained, it being a suit for a specific sum of money, 
alleged by the plaintiff, one of the partners, to be due by 
the defendant, another partner, without showing that a set- 
tlement had been had, or applying for one judicially, if an 
amicable settlement had been refused.” 

The court predicates its decision on a number of decisions 
of the Supreme Court. 


April, 1886, 
———————— 


ST. VICTOR 
V8. 


DAUBERT. 
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8ST. VICTOR 
v8. 
DAUBERT, 


Easrenx Disr. 1. ‘That until the account of partnership is settled, one 
April, 1836. 
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partner has no right of action against another. 2 Louisiana | a 
Reports, 451. : 
2. In all actions for the settlement of partnership accounts, 
all the partners, or their representatives, must be made 
parties. 6 Martin, N. S., 188. 
', 3. A partner, if sued by another, may, under the general 
issue, show that the plaintiff cannot recover; he can only 
claim a settlement. 7 Martin, N. S., 284. ae 

4. One partner cannot sue another for the partnership ” 
funds, until a settlement is had. 8 Martin, N. S., 281. 

From this judgment the plaintiff appealed. 

Murphy and Grailhe, for the plaintiff, made the following ~_ 
assignment of errors: 

1. The judgment of the Parish Court is erroneous in 
considering the defendant as a partner. The suit is fora 
specific sum of money collected by the defendant as clerk, 
and not as a partner of the firm. . 

°2. The plaintiff owned all the capital put in this store, and © 
the defendant acted as a clerk, or mandatory, with a salary 
per month, and to have one fourth of any profits after 
liquidation. 

3. The defendant could be considered -in no other light 
than as an agent or clerk, and as such, bound to account and 
pay over to his principal whatever sum he might have 
received on his account. Louisiana Code 29,74. 8 Martin, 

WN. S., 172. 





Canon, contra. 


Martin, J.; delivered the opinion of the court. 
The plaintiff and another person being partners in trade, - 
established a store and engaged the defendant at a salary of 
fifty dollars per month, to attend to the business of the store 
and sale of the goods, and further’ promised him one fourth 
part of the profits that might be made. ~ 
The plaintiff afterwargs purchased the interest of his — 
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co-partner, and finding the concern. unprofitable, shut up the Easreaw Disr. 


store, after having made a sale of the goods on hand.. The April, 1836. 
‘defendant was charged with the collection of the debts. ~ sy, v:cron 
After having collected the sum of one thousand seven | 
hundred and seventy-eight dollars, the defendant retained it 
on the ground that he had a right to do so, until the plaintiff 
accounted to him and paid over his share of the profits. 
The present suit was. instituted to recover the sum thus 
remaining in the hands of the defendant. 
The plaintiff’s demand is resisted, on an allegation that 
the parties were co-partners, and neither of them could sue 
the other, except for a settlement and recovery of the balance. Between the 


. nae P of a 

The Parish Court dismissed the suit as premature, and the commereial firm 
“ae and aclerk, who 
plaintiff appealed. in addition to 


icipati i ' iq] his monthly sa- 
Whether a participation in the profits of a commercial inv, a 


house creates a liability to the creditors of the concern, and ceive a share of 
: : A “ of the profits, there 
to what extent or amount, is a question which this case does js no partn ' 


ip 

not appear to present. é psy it ra 
Between the partners of a commercial house and a clerk is allowed a 
who, in addition to his monthly salary, is allowed, asa further — ee 


stimulus to his industry, a share of the profits, we have no the profits, is 
not thereby con- 


’ hesitation in deciding, that this allowance does not constitute stituted a part- 


him a partner. It gives him no additional control over the 2") “the “fmes 


affairs of the partnership, nor does it authorise him to bind the further than . 


the express or 
house, or firm, further than by the express consent of the implied consent 


: A s f the partn 
partners, or an implied consent resulting from the nature of guthorise him. 
his employment. So, a clerk, 


titled t 
The person thus employed and rewarded, has no right to-share of the pre- 


retain the funds of the house, which employed him to collect pratt os 


them. They must be supposed, until the affairs of the part- a ne 
nership are liquidated, to be provided for, and required to meet firm, cannot re- 


its engagements, and afterwards to reimburse the partners for peo = 


their advances, before a division of the profits is made. SY : 
are of the pro- 

' fits. fe may be 

; ; ed ; 

It is, therefore, ordered, adjudged and decreed, that the nae Rs a 

. : : di the sum | 
judgment of the Parish Court be annulled, avoided and {)83"8°" ae 


reversed, and the cause remanded for new proceedings, the him. 
appellee paying the costs of the appeal. 
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April, 1836. 





HALL ET AL. ‘ 


v8. M 
SHIP CHIEFTAIN HALL ET AL U8. SHIP CHIEFTAIN ET AL. 


ET AL. 
APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF ce 
NEW-ORLEANS. : 


Before the bill of lading comes into the hands of the consignee, the shipper 
may, if he chooses, modify the contract between him and the carrier, by 
a written declaration that a part of the cargo was not in good order, as 

, ’. specified in the bill of lading. 

Where one of the parties was called as a witness by the adverse party, and 
his answers on cross-examination objected to as irrelevant and inadmis~ 
sible: Held, that much latitude is allowed in such cases, especially when 
the witness shows he is interested in the question, and that his opinions 
may be tested by his own actions in apparent contradiction with them. | ; 


This is an action for damages. The plaintiffs allege that 
a firm in Liverpool shipped to their house in New-Orleans, a 
quantity of hoop and sheet iron, worth the sum of two 
thousand eight hundred and sixteen dollars and ninety-five 
cents, on board the ship Chieftain, in good order, which was — 
so damaged, by the negligence and bad stowage of the master 
and officers of that vessel, that it was sold, on landing at the 
port of New-Orleans, for only. the sum of six hundred and 
fifty-two dollars and ninety-nine cents, making a clear loss 
to the plaintiffs of two thousand one hundred and sixty-three q 
dollars and ninety-six cents, for which they pray judgment , 
against the master and owners of the said vessel. 

The defendants admitted the shipment of the iron on board 
their vessel, as per bill of lading annexed, and which they 
have delivered to the plaintiffs, but deny that it was in good 
order when shipped, and any further damage it may have 

: sustained was without their fault, and not by negligence or 
any other misconduct on their part. They deny all the other 
allegations in the petition, and pray judgment for their freight 

_ in reconvention. 

_ Upon these issues the parties went to trial? The bill of 

lading was first offered in evidence ; its tenor is as follows: 








OF THE STATE OF LOUISIANA: 


“Shipped in good order and condition, by John Bibby & 
Co., of Liverpool, in and upon the good ship or vessel called 
the Chieftain, whereof J: Mooney is master for the present 
voyage, &c., and bound for New-Orleans, 26 bolts of copper, 
494 bundles and 241 boxes of iron, to be delivered in like 
good order and condition at New-Orleans, (the dangers and 
accidents of the seas and navigation, of whatever nature and 
kind, excepted,) unto Messrs. John Hall & Co., or their 
assigns, they paying freight, &c. Dated at Liverpool the 
6th December, 1833.” 

The other evidence is detailed in the opinion of the parish 
judge, which is given below: 

“That although a bill of lading is considered, in commercial 
law, as strong prima facie evidence, the obligation it contains 
may be diminished or varied by other agreements entered into 
by the parties; that in the present case, although the bill of 
lading is signed by the master of the ship Chieftain, stating 
the iron of the plaintiffs to have been shipped in good order, 
still, that statement is contradicted by a written declaration 
from the shippers at Liverpool, (the master and shipper being 
the parties to a bill of lading,) that some of the iron was a 
little rusty, though not in an unmerchantable condition, and 
that the shippers exonerate the said master from any loss 
arising from his signing the bill of lading, without a clause 
for part of the iron being rusty, as aforesaid.” 

2d. “That from the testimony of several witnesses, and also 
by a port warden’s certificate, the vessel was properly stowed.” 

$d. “That it is in proof that the ship Chieftain, on her 
passage from Liverpool to this place, experienced very boister- 
ous weather; that she had her covering boards split, thirteen 
' of her stanchions, and her bulwarks carried away in a gale ; 
_ that a great deal of water got into her, and damaged the 
cargo, and especially the iron ;-and that the damage done to 
the iron is, by the port warden’s certificate, above alluded to, 
attributed to the water blown through the skin of the ship.” 

Ath. “That these facts easily explain how the plaintiffs’ iron, 
even if it had not been rusty at all when shipped, could have 
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Easrenx Dist. become so without any neglect or want of care on the pastel : 
April, 1836. the master.” a. 
HALL ET AL, 5th. “That the damage being the result of thedangersof F< , 

sure cuizerary the sea, for which the master is not responsible, the plaintifig 

BF Al. cannot recover on this action.” 7 3 
6th. “That the amount of freight stipulated by the billof 
lading, is shown to be twenty-four pounds fifteen shillings 
and ninepence, which the defendants have pleaded in 
reconvention.” 

“It is ordered, adjudged and decreed, that judgment be 
entered in favor of the defendants, against the plaintiffs, for’ 
the sum of twenty-four pounds fifteen shillings and ninepence, 
or one hundred dollars and sixteen cents, and costs of suit.” » 

The plaintiffs appealed. 


Sterrett, for the plaintiffs. 

1. The judgment is manifestly erroneous, being contrary 
to law, and the evidence in the case. s 

2. The coutt erred, in allowing the letter of Bibby & Co. 
to be read in evidence, and to contest the bill of lading: itis 
res inter alios acta. 

3. But even if it were legally admissible, Bibby & Co. 
declare the iron to be merchantable ; all the witnesses exa- 
mined on that point, declare the contrary when it was landed. 

4, The port warden’s certificate does not make mention of 
the iron, the subject matter of this suit. * 

5. The iron might have been well stowed, and yet the = 
injury may have arisen from the salt being placed on the top 
of ‘it. 

6. The evidence does not sufficiently dee the damage to 
have beer’ occasioned by the dangers of the seas, but by the 
salt. 

7. The ship is liable to the plaintiffs under all the 
circumstances, and if the captain was induced into error by 
Bibby & Co., the owners have their recourse against them. 





Strawbridge, contra. 
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Bullard, J., delivered the opinion of the court. 

The plaititiffs in this case, allege that John Bibby & Co., 
of Liverpool, shipped on'board the ship Chieftain, of which 
the defendants are master and owners, a quantity of hoop 
and sheet iron consigned to them; that the iron was shipped 
in good order and well conditioned, but that owing to care- 
lessness, negligence, bad stowage, or insufficiency of the 
vessel, the iron was damaged on board said ship, and on her 
arrival was sold, under the inspection of the port wardens, for 
a trifling sum, to their damage two thousand one hundred 
and sixty dollars and ninety-six cents; for which sum they 
pray judgment. - 


The defendants, in their answer, admit the shipment of . 


the iron, but they deny that it was shipped in good order ; but 
aver that it was rusted at the time it was shipped, and that 
if further damage has been done, it was not owing to their ne- 
gligence, but to the dangers and accidents of the sea. They 
deny all other allegations in the petition, and claim, in recon- 
vention, the amount of freight stipulated by the bill of 
lading. 

‘Judgnient was rendered in favor of the defendants for the 
freight, and against the pretensions of the plaintiffs, and they 
appealed. 

On the trial below, the defendants offered to read in 
evidence a paper signed by Bibby & Co., the shippers, bearing 
date a few days after the bill of lading, in which they 
declare, that in consideration of the captain ‘having signed 
their bills of lading, without a clause for a part of the iron 
being a little rusty, they exonerate him from any loss arising 
from his doing so, but stating, at the same time, that the iron 
was in a merchantable condition. The introduction of this 
evidence was objected to, on the grounds that it went to 
contradict the bill of lading; that it was an agreement 
between individuals not parties to the suit, and not binding 
on the plaintiffs, and that it was made after the signing of the 
bill of lading, and after the property had vested in the 
plaintiffs. These objections being overruled, the plaintiffs 
took a bill of exceptions. 
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Eastenx Distr. © The original parties to a bill of lading, are the shippers and 
April, 1856. the captain, or carrier. The consignee is designated by the 
mai st at. shipper, but his right is not complete, at all events, before 

sm cmerrarx the bill of lading comes into his hands. He is presumed to 


a a be the agent or factor of the shipper. If, before the bill of 


of lading comes lading comes into the hands of the consignee, the shipper 


into the hand 
roo ar dma choose to vary, or modify the contract between himself and 


the shippermay, the carrier, or to acknowledge that there was error as to the 
if he chooses, eae a . ; 
modify the con- description of the goods, in the bill of lading signed, we do 


tract between . ‘ : ‘ 
himand the ea, HOt perceive how the consignee has a right to complain, 


oy ~ : writ-The evidence in the case does not show us at whose risk was 

eciaration . . x . 
that a-partof the the iron during the voyage, whether of the consignor or 
ee a », the consignee, and without such evidence it is presumed to 
specified in the he at the risk of the owner, and that the consignor was the 
bill of lading. : fi ; ee 
owner until delivery; but whether Bibby & Co. be consi- 


dered as the owners of the iron, or as the mere agents of 


. ~ the plaintiffs, it does not appear to us material. In either _ 


case their acts in relation to the shipment, must be considered 
as binding on the plaintiffs. The same reasoning applies to 
the testimony of M‘Millen, which was objected to on similar 
grounds, and we are of opinion, that the court did not err 
in admitting the evidence. 


" Where oneof There is a further bill of exceptions which we are called 


the parties “5 on to notice. It appears that while John D. Bein, one of the 


ee parties, plaintiffs in this case, was on .his cross-examination 
verse party, anc ae: a . : 
his answers on aS @ Witness, in a case tried about the same time, and the 


tion objected to €Vidence in which was admitted in this case by agreement 


as irrelevantand of parties, the defendants’ counsel proposed to question him 
inadmissible: 


Held, that much as to the facts relating to a settlement made between Peuch 
i inscch ence, & Bein and an insurance company, with regard to other 


especially when : 
eee itnes, goods damaged on board the same ship, on the same voyage. 


shows he is in- This was objected to on the ground that the evidence was 


in the . : sl : 
oe ns irrelevant and inadmissible, but permitted by the court. We 


thisopinions are of opinion the court did not err; much latitude is 
may be tested by 


his own actions, allowed in a cross-examination, especially when a witness 
t con- : ’ : , 
tradetion with Shows that he has an interest in the question. The witness 


them. 


damaged in consequence of bad stowage, and not by perils 


mam =~ *-. AF — 4 OC 





in this case having stated it as his opinion, that the iron was ~ 
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of the sea, might very well be asked whether he had not Easreaw Dist. 
claimed from an underwriter, for damage done to another April, 1836. 
part of the same cargo, as having been occasioned by perils sor erat. 


of the sea; not that the evidence was at all material in this 
case, but that the value of the opinions of the witness-might 
be tested by his own actions, in apparent contradiction with 
those opinions. 

Upon the merits, the case appears to be with the defendants. 
The port wardens certify that the hatches of the ship were 
‘well secured, and the cargo well stowed ; a professed steve- 
dore testifies that the cargo was well stowed, and not in such 
a way as that the salt was in contact with the iron. Great 
damage is shown to have been done to the ship by stress of 
weather, during a winter voyage; and although there is 
among the witnesses some discrepancy of opinion as to the 
cause of the damage done to that part of the cargo, in con- 
troversy in this case, yet we concur in the conclusion at 
which the court below arrived, that it is sufficiently shown 
not to have resulted from the want of care or negligence of 
the captain and crew, and that the defendants are not liable. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed, with costs. 


MINOR ET AT US. LANBELLE. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The’ proceedings of the court below will be considered as regular, until the 
contrary appears; and where a case is stated to be on trial of a Friday, 
it will be presumed to have commenced the day preceding being that on 
which it was fixed for trial. 


v8. 
LANBELLE, 


*% 
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The appellant cannot assign for error apparent on the face of the record, 
that the judgment was signed-before the expiration of three judicial 
days from its rendition. 

In this case the plaintiffs had obtained an injunction 
against the defendant, to stay an order of seizure and sale 


she was prosecuting against certain mortgaged property, in 


their possession. 
At the October term, 1835, of the District Court for the 


parish of Ascension, the following proceedings were had in — 


this cause : 

“Tuesday, October 13th, 1835. It is ordered that this 
suit be set for trial on Thursday next.” 

“Friday Qctober 16, 1835. This case being on trial, 
the defendant, ‘widow Lanbelle, introduced the following 
testimony.” | 

“On the 17th. October 1835. The court this day 
rendered final judgment in this case, to wit: ‘The plaintiffs 
in injunction having been called, and not appearing to pro- 
secute their suit, &c., it is ordered: that the injunction herein 
be dissolved at plaintiffs’ costs; and that the principals and 


surety in the injunction be condemned in solido to pay interest _ 


on the sum injoined, at the rate of ten per centum per annum, 
and twenty-five per centum damages for the trouble and 
expense, to which the party enjoined has been subjected.” 

Judgment signed the same day. 

The plaintiffs in injunction appealed from this judgment. 

The clerk of the court below certified in his return to a 
writ of certiorari, that the words found in the transcript of the 
record, at page 23, “this case being on trial, defendant, 
widow: Lanbelle, introduced the following testimony,” were 


not to be found on the minutes of the court, &c., but were 


inserted in the transcript by mistake. 


T. Slidell, for the plaintiffs, assigned the following points, 
as errors on the face of the record : 

1. This cause was tried on a different day from that. for 
which it was set down for trial. 
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2%. The judgment was signed before the expiration of three Exsrznx Dist. 
judicial days from that on which it was rendered in court. ae, 1836. 


MINOK ET AL. 


J. Seghers, for the defendant. | ve. 


LANBELLE. 

1. In this case there is neither a statement of facts, bill of 
exceptions, evidence, nor any other matter by which the 
court can reyiew or examine the judgment. The appeal 
should therefore be dismissed. 3 Martin, NV. S., 89. 5 Ibid., 
84. 7 Ibid., 237. 

2. The appellant cannot assign as error, that judgmeni 
was signed too soon, or before the lapse of three judicial days 
from the time it is rendered. By appealing he has chosen to 
consider it as final. 7 Martin, N. S., 234. 4 Martin’s 
Reports, 190. 

$. The trial of the case began on Thursday, and ended 
on Friday following, in the court below; but on whatever 
day the cause may have been tried, cannot be alleged as 

‘ error in law; it is mere matter of fact. Nothing can be 
assigned as error apparent on the face of the record, except § 
matters of law. See Code of Practice, article 897. 11 Martin’s 


Reports, 558. theca 
ings of the court 
below. will be 
considered as re- 
The appellant relies on an assignment of errors, apparent gulsr, until the 


, ap- 
_. on the face of the record: Ist. That the cause was tried on pee 
a different day from that for which it was set, and, 2d. That to be on trial of 


judgment was signed before the expiration of three days apres 
from the one on which it was rendered. havecommenced ‘ 
. : the day preced- 
I. It appears that the case was set for trial on Thursday, ing being thaton 
PP y § 


and on the following day, it is stated in the record, that “the pisstt il 


case‘ being on trial, the widow Lanbelle introduced the fol- The appellant 


“tegen t assign f 
lowing testimony.” Whether the trial commenced on the érror on the face 


. e : P ; f ’ 
- day for which it was fixed, is not shown ; but the judge that’ the judg: 
states in his judgment, that the plaintiffs in the injunction pearl yo 


. : ; the expi- 
were called, and failed to prosecute their suit. We are wien a ae 


bound to believe that the’ proceedings were regular, until the judicial days 


contrary appears, and the case being on trial on Friday, we tion. 


Bullard J., delivered the opinion of the court. 
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‘must presume that the trial commenced on the day pre. 

viously fixed, according to the previous order of the court, 
II. The question raised by the second assignment, hag 

been settled by this court, in the case of Weathersbee og, 


pirectors' OF Hughss. 7 Martin, NV. S,, 234. 


THE LA. STATE 
INS. CO. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


LALLANDE US. PRESIDENT AND DIRECTORS OF THE LOUISIANA 
STATE INSURANCE COMPANY. ' 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where the president and directors of a company are appointed commis- 
sioners to perform a certain trust, they act in the latter capacity alone, 
and are responsible for their acts as commissioners, after their offices of 
ptesident and directors have expired. 

Where commissioners are to open books of subscription for stock of a 
company, on a certain day, and keep them open until the subscription is 

Jilled, the time within which they are to keep the books open is unlimited, 
except as to its commencement, and the commissioners are responsible, 
until the subscription is filled accogding to the charter. 

The writ of mandamus is provided for, in all cases where the law has 
assigned no relief by the ordinary means, and where reason and justice 
require some mode of redressing a wrong. 


This is an action by an applicant to become a stockholder 
in the Louisiana State Marine and Fire Insurance Company, 
against the president and directors of the late Louisiana 
State Insurance Company, acting as commissioners of the 
former company, for a mandamus, compelling them to show 
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' cause, why the subscriptions received by them should not be 
declared null and void, and the books of the new com- 
pany be re-opened, and the subscriptions again received by 
them, according to the charter or act of i incorporation: 

The defendants pleaded an exception to the plaintiff’s 
petition, in manner as set forth in the opinion of the court. 

The facts of the case are contained in the following opinion 
of the district judge, who tried the cause in the first instance : 

“Qn 27th March, 1835, an act was passed incorporating 
the Louisiana State Marine and Fire Insurance Company, 
with a capital _of three hundred thousand dollars, .to be 
-divided into three thousand shares. 

“¢That subscriptions for the said three hatenid shares 
shall be opened at New-Orleans, in the month of- April next, 
under the superintendence of the president and directors of 
the Louisiana State Insurance Company, and shall continue 
open until the whole of said number of shares shall have 
been subscribed.’ 

“The petition alleges that public notice was given; that on 
the day the subscription was to be made, the petitioner and 
a number of persons attended to subscribe, and offered, and 
were ready to subscribe and pay the instalment, but were not 
permitted to do so; that books were not opened for subscrip- 
tion, as required by law; that no quorum of directors 
attended. 

“That John K. West, the president, at the moment fixed 
by public advertisement, and without announcing that the 
books were opened for subscription, took aside the books 
intended to receive the subscriptions, and either on his own 
account, or as pretended agent for others, subscribed for almost 
the whole amount of the capital stock, without offering to 
all persons present the least opportunity to subscribe ; that the 
instalment of twenty dollars per share was not paid as 
. required. 

“The petition charges that fraud and deception have been 
practised, contrary to the true intent and meaning of the act 
of incorporation, to deprive petitioner and others of the right 
of subscription. 
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Basten Dist. “The petition alleges that the subscriptions are void, and 
- April, 1886. ‘calls upon the court so to decree, and to mandamus the 
~ yantaxpe President and directors to open the subscription books, and 
pre > aaa receive the subscription of plaintiff and others, as prescribed 4 f 
pinscrors oF by the act. | q 
eco. There is a plea in the nature of an exception, which sets 
out that the charter of the Louisiana State Insurance Com: J’ 
pany expired on the Ist May, 1835; that defendants are not 
bound and cannot act under the authority of the second 
section of the act of 27th March, 1835; that the books were 
to be opened in April, which is now past. . 
“There are, doubtless, cases where to save pre-existing 
tights, courts would be justified to supply deficient and 
imperfect legislation, but the duty is a delicate and important 
one, and unless the case be a very clear one, and most gener- 
ally, unless there be some already existing right, or some 
imperious necessity, the judiciary ought not to interfere, or 
attempt, or appear to grasp at legislative power. There are 
cases also, where, when parties apply for and are constituted, 
on their own application and consent, agents for given duties, 
they would not be permitted to abstain from the fulfilment of 
the duty. But I du not consider the present such a case. 
The right claimed by plaintiff is one which he has only 
in common with all his fellow citizens. It is not of that: 
precise, fixed, vested. and tangible character as to be the 
subject of property, and therefore essentially coming, by its . 
nature, under judicial protection, in such a way and to such 
an extent as to authorise a court to supply defective legisla- 
tion, or rather, as its principle would be considered, maintain 
and enforce a vested interest and property.” 
The district judge was of opinion this was a case in which 
he could grant no‘relief, and dismissed the petition on the 
exception pleaded. The plaintiff appealed. 


‘ 





Grima, for the plaintiff, contended : 

1. Although the charter of the Louisiana State Insurance 
Company expired on the Ist May, 1835, the president and 
directors of said company were still, as commissioners, respon- 
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sible for their acts, under the second section of the act of 27th 
March, 1835, by virtue of which they acted. 

9. The court below was bound to examine into the nature 
of the charges contained in the appellant’s petition, and could 
not do so upon the exception, nor pronounce upon the rights 
of the appellant, without hearing the case on its merits. 

3. The act of 27th March, 1835, is clear and without 
ambiguity, and if the duties prescribed by the commissioners 
have not been fulfilled by them, their acts are void, and should 

be declared void. 

4. If the law be doubtful, or if there was no express law, 
the court was bound to proceed and decide according to law 


Eustis, for the defendants. 


Bullard, J., delivered the opinion of the court. 


The petitioner in this case, alleges that the defendants 
being at the time the president and directors of the Louisiana 
State Insurance Company, were constituted a board of 
commissioners to superintend the opening of the books for 
the subscription to the capital stock of a new corporation, 
created by act of the legislature of the 27th March, 1835, 
styled the Louisiana State Marine and Fire Insurance Com- 
pany; that they accepted that trust, and gave public notice 
in the newspapers that the subscription would be opened on 
the 6th of April; that the plaintiff, with many others, were 
present at the time appointed, and offered to subscribe, and 
pay, at the time of subscribing, twenty dollars on each share, 
as required by the charter, but that their offer was refused. 
He further alleges, that John K. West, one of the commis- 
sioners, at the very moment fixed by the advertisement, and 
without announcing that the books were opened for subscrip- 
tion, took aside the books, and either for his own account, or 
as the pretended agent of others, subscribed for almost the 
whole amount of the capital stock, without offering to all 
persons present the least opportunity to subscribe; that the 
twenty dollars per share, as required by the charter, was not 
paid. He further alleges, that the books were not regularly 
42 
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act of incorporation, to deprive him and others of that right; 
that the subscriptions so made on the 6th of April are null 
and void. 

The petition concludes ‘with a prayer that a writ of 
mandamus, may issue, commanding the defendants to open the ~ 
books, and proceed to receive the subscription of the capital 
stock, according to the charter, and to show cause why the 
subscription thus made should not be annulled, and for such 
further relief as the nature of the case may require. 

To this action the defendants set up as a peremptory excep- 
tion, that the charter of the Louisiana State Insurance Com- 
pany expired by its own limitation, on the Ist of May, 1835; 
and that they were not bound to act, and cannot act after that 
time, under the authority given by the second section of the 
act to incorporate the subscribers to the Louisiana State 
Marine and Fire Insurance Company, approved on the 27th 
March, 1835, because, by the express provision of said charter, 
the books of said company could only be opened in the month 
of April, 1835, and under the superintendence of the defend-. 
ants, as president and directors of the Louisiana State 
Insurance Company. 

This defence, when analysed, amounts to this, as we 
understand it, that the defendants, as commissioners under 
the new corporation, are functi officiis, because the old corpo- 
ration, of which they were president and directors, had ceased 
to exist at the time they filed their answer; that being no 
longer president and directors, they are no longer commis! 
sioners under the new charter ; and that the time for opening 
the books has past, and they have no longer any authority 
to act. 


April, 1836. charter; that a quorum of the commissioners was never P 

a tatzaxpz, present to superintend the subscription, until after the pregj- § 
a 

pRestnewr axp et announced that the subscription was filed and the books 
mnxcrors oF Closed. He alleges that he has been greatly injured by this | : 

™ x2 co. illegal conduct of the commissioners, and deprived of aright . | ’ 
given him by the charter; that fraud and deception were é 

employed, contrary to the true intent and meaning of the : 
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We may assume it as an undoubted proposition, that in the Easrsnx. Disn: 
nt suit the defendants do not represent, in any manner, _~4Pril, 1836. 

e —— 
either of the two corporations. They stand before the court © xarcaxpe - 
asindividuals who were appointed by law to perform a certain passipayr ann 

; A Hin = 
trust, and who, according to the allegations in the petition, D™cToNs OB 
and not denied, assumed ‘to-act in fulfilment of that trust, by —_ us. oo. . 
giving public notice within the time specified in the charter. ly 

-[t is tgue, they were the president and directors of the directors of a 
Louisisiana State Insurance Company, but when they gppdinted com- 

h4 e . . * . t 
assumed to act under this appointment, they did not act a ee 
that capacity, but as commissioners to receive the subscription tain treaty ther 
of the capital stock of a new company to be formed, of which per gp 
the future subscribers were to be the corporators. No ere iggy tay i 


judgment is asked against either of those corporations, but acts as commis- 
against the persons who assumed to act as commissioners, re ag a | ; 
and to compel them to proceed in the performance of their Loring pics 
duties, according to the true intent and meaning of the act pired. 
of the legislature. If the defendants had been appointed by 
name, describing them as for the time being, president and. 
directors of a corporation about to expire, it would not have 
been doubted that the trust was personal to them,: and 
the addition of their existing quality as mere descriptis a 
personarum. , 
The second section of the act incorporating the subscribers 
to the Louisiana State Marine and Fire Insurance Company, 
provides that subscriptions for the capital stock, three 
thousand shares, shall be opened at New-Orleans, in the 
month of April next, under the superintendence of the 
president and directors of the Louisiana State Insurance 
Company, and shall continue open until the whole of said 
number of shares shall have been subscribed. Acts of 1835, 
page 59. It appears to us clear, that while acting under this 
' appointment, the defendants could not bind the stockholders 
of the company of which they were president and directors, 
and that the two corporations are wholly independent of each 
other. The fourth section provides that the subscribers to 
the said insurance company, their successors and assigns, are 
created a body politic. If there were no. subscribers, there 


~. 
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Easrrnw Distr. Could be no corporators and no corporation, and the commis. 
April, 1836. sioners were to open the books for the purpose of receiving 
—_——— 


: uattanvs Subscriptions, and to require each subscriber to pay, at the 
pursipeer axp “me of subscribing, twenty dollars on each share, and secure 


- brascrors or the payment of the balance. 
-THE LA. STATE 


INS. CO. The latter part of the exception set up by the defendants, | 
Where com- assumes that the time within which subscriptions could be 


3 crepen beuks of received, was limited to the month of April, 1835, and that — 


subscription for - ios , 
stook ef » com, Giter that period, the commissioners could no longer open the 


pany, on a cer- hooks, The charter, as we have seen, requires that the — 
tain day, and 


keep them open books shall be opened in April, but it requires, at the same 
roe Me filed, time, that the subscriptions shall be kept open until the whole 
the time within 9f the number of shares shall have been subscribed. We 
which they are ie . : 
tokeepthe books cannot doubt that the commissioners were authorised to act 
ayesha after the month of April, if they had commenced to act | 
its ¢ommence- within that month, and the subscription was not filled. The 
ment, and the , oa 3 
commissioners time within which they are authorised to keep open the sub- 
are responsibl®> scription is unlimited, except as to its commencement, which 
scription is fil- was required to be in April. If they did not cease to be com- 
led aceording,to | , . : 
the charter. | missioners when they ceased to be the president and directors 
of a corporation which had expired, they continued, in our 
opinion, to be so until the subscription was filled. 

The writ of It will be perceived, that we confine ourselves entirely to 
provided for, in the question of law presented by the exception, without “% 
all cases where inquiring into the merits of the controversy, and whether 
sssigned no re- any, and if so, what remedy remains to the plaintiff, supposing 
aed s Aono and all the facts alleged by him to be true. The writ of manda. 

he reason . . . . . . : 
and justice re~ MUS which is demanded in this case, is provided by the Code 
quire some mode of Practice, in all cases “where the law has assigned no © ! 
of redressing ay. , ih 
wrong. relief by the ordinary means, and where justice and reason 

require that some mode should exist of redressing a wrong, 
or an abuse of any nature whatever.” Article 830. “It may 
be directed to public officers, to compel them to fulfil any of 
the ‘duties attached to their office, or which may be legally 
required of them.” Article 834. Whether the plaintiff be 
entitled to the relief sought by him, is a question which we 
ate not now called on to decide ; but we are of opinion, that 


there is nothing in the exception which exempts the defend- 































ants from an inguiry into the manner in which they have Essrenm: Disr. 
executed the trust reposed in them, and that the court erred 4/74 1886. 
in sustaining it. DUFOUR ° 


v8. ; 
MORSE ET AL. 


OF THE STATE OF LOUISIANA. 








It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be avoided and reversed ; that 

- the exception be overruled, and the case remanded for further 
dings, according to law, arid that the defendants pay 

the costs of appeal. ; 








DUFOUR US. MORSE ET AL. 







APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. . 










Where the notice of protest is left with a black man, who appears to be a 
servant in the house of the endorser, and who ‘stated at the time that 
the latter was still in bed, it is insufficient to bind the endorser. 

The fact of the endorser taking a mortgage from the maker of a note, to 

indemnify him against loss, does not dispense with due and legal notice 






of protest for non-payment, to be given by the holder. 





This is an action against the widow and only son and 
heir of the late Nathan Morse, to render them liable for the 
amount of a promissory note, endorsed by the deceased, and 
which became due and payable after his death. 

The defendants admitted the signature of Morse, and their 
heirship ; but denied that they were liable, for want of legal ‘ 
notice of protest. 

The parties went to trial on this issue. 

The evidence showed that the note in suit fell due, and 
payment was demanded of the maker, on the 2d day of 
August, 1834, and it was protested the same day for 
non-payment. 













¢ 
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‘Easremx Dist. ‘The notary’s clerk testified, that on the 4th of August, 
April, 1886. (the 3d being Sunday,) he went early in the morning to the 
porounz dwelling house of the late Col. Morse, where his widow and 
monse era. 800 then resided, to serve the notice of protest of the note in: 
"question; that he was informed by a black man, a servant 

in the house, that all the white persons were asleep. He 

then left the notice with the black man, requesting him to ” 

deliver it either to Mr. Morse, the son, or to Mrs. Morse, the. 

widow of the deceased. 

He further states, that he found this black man standing 
before the door, where he had knocked several times for a 


long while. This man seemed to be a servant of the house; ©. 


he was the only person who came after the witness had 
knocked at the door, up 

It further appeared, that. Col. Morse, when he endorsed — 
the note, took a mortgage on property of the maker, to 
indemnify him against any loss on account of the endorsement. 

‘The parish judge deemed the notice of protest insufficient, 
and gave ‘judgment for the defendants. The plaintiff 

. ‘appealed. 


J. Seghers, for the appellant. 


_ Martin, J., delivered the opinion of the court. 


This is an action on a note, endorsed by the late N. 
Morse, deceased. The suit is brought against the widow 
and heir of the deceased, to render them liable for his 
endorsement. 
The defendants resisted the demand, on the ground that 
Where the there was no legal notice of protest. Judgment was rendered 
notice of protest in their favor, and the plaintiff appealed. 
is left with a . 
black man, who The evidence shows, that the clerk of the notary who 
og hy protested the note, called very early on the next morning, at 
house Of osm. the house of the defendants, and left the notice of protest 
ted at the time, with a negro boy, who told him,they were still in bed. The 
~ alll in bod, plaintiff’s counsel has not contended, that this was a legal 
it is insufficient notice, especially as a witness has deposed, that there was 


to bind the en- i : 
dorser. not at that time a black servant in the house. 
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He has, however, shown, that the maker of the note, at Easrenw Dasr. 
the time he obtained Morse’s endorsement, gave him a mort- / April, 1886+ 
eee! 
gage, in order to indemnify him, in case he sustained any —pypoun 
loss in consequence of his endorsement. monss Fr we 
It is contended, that as the endorser was secured against . 
any loss, there was no necessity of giving him any notice. 
This may be the case where a creditor is secured against the 
effect of the endorsement by the receipt of a sum of money, 
other notes, bills or property. In such a case he may be 
viewed as having undertaken to apply the money he received 
{or that which the notes, bills or property may afford him 
the means. of obtaining) to’the discharge of his conditional 
obligation. He may be viewed as an agent who has under- 
taken to pay, and though, therefore, cannot be said to be 
- disappointed, if his principal, relying on the performance of 
the obligation of his friend, takes no further Steps for the 
payment of the note. 
But here the endorser received nothing but a moftgage for ‘The fact of 
his indemnification. He might well expect that the duty {ices motgage 
and. interest of the maker would prompt him to prevent the from the maker. 


of a note, to 
protest of the note. He knew that the only obligation he indemnify ‘him 


against loss, = 2 


had incurred towards.the holder of the note, was to pay itin jot di 

case. the drawer did not, and after being duly and legally alvation tad le 

notified of the failure and neglect of the maker to take it up. fet for non-pa- 
Towards the latter, the endorser incurred no obligation. mee ty the hole d- 

The mortgage was a useless paper in the hands of the ™ 

defendants. The inchoate and conditional obligation-which 

resulted from the endorsement, never became perfect and 

absolute. The endorser, nor those who represent him.in 

this case, have not suffered, nor can they now suffer any 

injury, for the indemnification of which they could resort :to 

the mortgage. The defendants are precisely in the same 


situation, as they would be if no mortgage had been taken. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed, with costs. 





HAMPTON’S HEIRS 0S. BARRETT. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, & 


The pendency of a suit in the United States District Court, to enforte'® 
demand founded on a contract of sale, the validity of which is attacked, 
and its rescission sought, cannot be pleaded as an exception to another 
suit in the state court, between the same parties, for a similar demand, 
founded on the same contract of sale. 


This is an action to recover two annual instalments of 
interest, amounting in all to twelve thousand dollars, which 
became due the Ist January, 1835-6, on the sum of one 
hundred thousand dollars, being the price of a sugar planta- 
tion and slaves sold by General Wade Hampton to one 
Le Roy Pope, payable in twenty years, and drawing an 
annual interest in the mean time. The plaintiffs allege they 
are the widow in community and heirs of the late General 
Hampton, and that the defendant, Thomas Barrett, has 
purchased the premises from Pope, and assumed the original 
obligations and payments, by which the latter was bound. 

The defendant pleaded an exception to the plaintiffs’ suit, 
in which he averred, that proceedings against him had been 
previously commenced by the ancestor of the plaintiffs, in 
his lifetime, in the United States District Court, for the © 
Eastern District of Louisiana, for the two first instalments of - 
interest due on the same debt, to which he had made a real 
and valid defence, which suit was still pending, and that he 
could not be required to answer to the present action, and 
which he prayed might be dismissed. 

General Hampton having died, and his heirs residing im 
this state, brought the present suit, for the next instalments 
of interest, which became due in the state court, in January, 
1836. 

The suit pending in the United States District Court, and 
pleaded as an exception to this, was commenced by General 
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Hampton, in his lifetime, then a resident of South Carolina, Essrenn Dis. 
on the 19th of April, 1834, claiming the two first instalments Apri, 1836. 


- of interest, on the contract of sale in question. 
The defendant, Barrett, in his answer, avers the land 

which was the object of the sale, did not belong te Hampton ; 

that he (defendant) had been disturbed in his possession ; 


suits had been commenced against him, from which he was . 


in danger of eviction; that for want of title in the seller, the 
said sale is null and void, and should be rescinded. 

Upon these pleadings and evidence the district judge 
sustained the exception, and dismissed the present suit. 


The plaintiffs appealed. 


Preston, for the plaintiffs. 


Peirce, contra. , ; 


Martin, J., delivered the opinion of the court. 

In this case the plaintiffs claim the amount of two years’ 
interest, on the price of a plantation and slaves, which their 
ancestor, in his lifetime, sold to the defendant’s vendor, on a 
credit of twenty years, with interest thereon, payable annually. 

The defendant resisted the demand, and prayed for, and 
obtained a dismissal of the plaintiffs’ action, on the allegation 
and proof that the ancestor of the plaintiffs had, before hisdeath, 
instituted suit against him for the first year’s interest due on 
said sale, in the District Court of the United States for the 
Eastern District of Louisiana, in which he had made a good 
and valid defence: “that this suit was yet pending and unde- 
cided, and he could not, in the meantime, bé prosecuted for 
arrears of interest, afterwards becoming due, or accruing on 
said price or purchase, until a decision is had in the first 
case.” 

The defence was pleaded by way of exception to the 
present action; and the District Court sustained the excep- 
tion, and dismissed the suit. The plaintiffs have appealed 
to this court. 
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‘Eastern Disr. We are called upon to notice the fact, that.our learned 
April, 1856. brother (Watts) in. the District Court, has overruled a con. 
SAMTOR's stitutional injunction, and we are quite in the dark as:to the 

T 


ve, grounds of his judgment. 










magnet. The counsel for the defendant stated in this court, that 
the interests of his client did not require any observation 


« from him. 


The penden- The plaintiffs aaniooies an indubitable right of action for th oe 


q of a suit in 
e 


United Other instalments, or years’ interest now due, and which are. | 
States District the object of the present suit. This right of action cannot 


Court, to enforce 

ademand found- be exercised in the United States District Court, in which the. 
- sale, the vali, 20cestor of the plaintiffs instituted suit for the first instalments, 
po thal ir an or years’ interest, when they became due, because of the 
its _ rescission change of residence of the parties. It is true, the present 


ht, 
ie plonded on cn defendant. put at issue, in the United States District Court, 


a in the first suit, the right of the vendor, or ancestor, repre- 
state court, be- sented by the present plaintiffs, to recover on, the consideta- 


pagar ; tion of the sale. This sale was alleged to be null and void, 

a es and asked to be rescinded. The allegation there made, was 

eens that the veridor, or ancestor of the present plaintifls, was 
without title to the thing sold. 

The suit in the United States District Court, is still 
pending, undecided and not even yet tried. Until the 
defendant shall have pleaded in the present suit, it carmot be 
assumed, although it is not improbable, that the same issue 
will be presented, as in that case. But even admitting what 


it is premature to decide, that the circumstance of this case, 


presenting an issue between the same parties, and pending | 


at'the same time in another court, would suspend the action 
of the state court, the plaintiffs have a right, nevertheless, 
' to institute this suit and proceed therein, until the issue was 


made up; nay afterwards, to prepare the case for trial, and. _— 


as soon as a decision in the former court would allow them, 
to proceed to trial. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
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reversed, “the ‘cause re-instated, the defendant’s exceptions Easreny Dist. 
overruled;-and the case remanded for further proceedings, ~4r%4 1896. 


the defendant and appellee paying the costs of the appeal. 


GUERRIER US. LAMBETH. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


Where a party is sued for loss and injury done to goods by his slave, the 
measure of damages should be the difference between the value of the 


goods before, and that after the injury done to them. He cannot be 


made liable for the profit the plaintiff (who was a tailor) might have 
made on them by his industry, in making them into clothes. 

The master is liable for the acts and injuries done by his slave, acting 
either by or without his authority or order. He is answerable for all the 
damages occasioned by the offence or quasi offence, committed by his 
slave, except those done without his order, in which case he may 
exonerate himself by surrendering the slave to be sold. 


This is an action for damages. 
leased a store from the defendant, and enjoyed for a while 
the uninterrupted privilege of opening his door-and windows 
into the back yard of the premises, which was necessary 
to the enjoyment of the benefits of his lease; but that the 
defendant, with a view of vexing and harrassing him, 
illegally ordered one of his slaves to nail up the door and 
windows, who, in executing this order in the absence of the 
’ petitioner, upset a bottle of ink, which broke and fell upon a 
quantity of cldth, ready made clothing, wearing apparel, &c., 
- and caused him injury and damage to the amount of six 
hundred and forty-one dollars and fifty cents, according to 
ati account annexed, for which he prays’ judgment, with 
costs, &c. 


The plaintiff alleges he 


GUERRIER 
v8. 
LAMBETH. 





— 


CASES IN THE SUPREME COURT 


Eastzay Dor. The defendant pleaded a general denial, and“further 
April, 1856. averred that the plaintiff had no right whatever tothe se of. 


the back yard, and that in insisting on entering it by vidlenée 
and threats, as he frequently did, he trespassed upon the 


quiet and peace of his lessor. e 
Upon these issues the cause was submitted to a x 


together with the evidence adduced by the parties. 
jury returned a verdict “of three hundred and sixty-fit 


dollars and fifty cents, for the plaintiff, together with the . 


damaged goods.” From judgment rendered thereon the: 
defendant appealed. 


There were two bills of exception taken to the canis of 


the parish judge, which he gave to the jury, and his 


declining to charge as requested, which are fully set forth — 


in the opinion of the court. 
Roselius and Preaus, for the plaintiff : 


1. The verdict of the jury was rendered agreeably to the .. 


law and evidence of the case, and should be sustained. 

2. The opinion of the parish judge was correct, and 
according to law, in refusing to charge the jury as prayed 
for by defendant’s counsel. ! 

3. That the plaintiff was the owner of the goods alleged 
to have been damaged, and it was but justice to allow him 
the value of them, and damages for his disappointment. 


Conrad, for the defendant. 


The defendant prays, that the judgment rendered against 
him be reversed, on the following grounds : 
1. That the plaintiff, not being the owner of the goods * 


alleged to have been damaged, and not having paid for the | 


same, has no right to sue for damages that may have been 
sustained thereby. 
2. That the damages are excessive. 


3. That the judge erred in refusing to charge the jury as. 
prayed by defendant’s counsel, and in the charge which he - 


gave them. 


ee 
Bs 
a 
7 
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. Bullard, Vv. j delivered the opinion of the court.’ i Easrens Dist: 
‘This action was instituted, to recover from the defendant 4m 1886. _ 
——— 
the damages he alleges he has sustained, in consequence of comes 
the defendant’s slave knocking down a bottle of ink, which ,amury, 
was suspended in his shop, and which fell upon a trunk of ; 
s, and stained them. The jury found a verdict in favor — 
‘of the plaintiff, upon which the court having rendered a 
judgment, the defendant appealed. 
His. counsel has called our attention to two bills of 
exception in the record, upon which he relies for a reversal 
of the judgment. 
- By the first it appears, that the defendant prayed the court 
to instruct the jury, that if the defendant was responsible at 
all, it was only for the difference between the value of the 
goods, before they had sustained the damage complained of, 
and their value afterwards, and further, that the, defendant 
* was not liable for any deterioration of the goods, after'the 
act complained of, nor did the goods become by said act the 
property of the defendant ; but the court refused to give that 
charge, and told the jury that the amount of damages, if any, 
which the plaintiff would be entitled to recover, would be the 
‘toss of profits which he might have made from the goods, as. 
well as the value of the goods themselves. 
We are of opinion, the judge erred in refusing to charge 
the jury as requested, and that in instructing them as he did, beet : 
he laid down the law too broadly. It appears to us, that the Big y 
standard of damages contended for by the defendant’s counsel, ome pin yA 
e is the correct one, and that the damaged property did’ not, — of Bos ; 
by the act, become the property of the defendant, and at his the \ tienen 
risk. If the court meant by the profits which the plaintiff p< fas grate Fer, 
might have made, the advance for which he might have fre, Fg Bo 
sold them, if the accident had not happened, then it cannot done to them. 
be distinguished from their value according to the proposition made Table Pa 


i of the plaintiff. But the plaintiff is a tailor, and if the judge the, profit the 

































... plaintiff (who is © - 
: intended to convey the idea, that he was entitled to recover a ta tailor). might , 
the additional value, which his labor and skill might have them by his 
given to the goods, we think his charge was calculated to méusty, Pa. 


. mislead the jury, and to make the defendant responsible for into clothes. 
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Sidi Yiten ® tens of’ profits, which he might have made ty bien : 
April, 1836. industry. 
pr The second bill of exceptions was taken to the refill 

v8. the judge to instruct the jury, at the request of the defend. - 


" LAMBETH, 
bya js ant’s counsel, that the plaintiff could not recover, unless jg 


‘liable for the was proved that the act from which the injury resulted, 
acts and injuries 


done by. his done by the order and authority of the defendant, or 
slave, acting ei- 


ther by or with- his knowledge and approbation, and that even his ee 
5 ages 5 knowledge and approbation of such act, would not make 
answerable for him responsible ; but the court charged, that the master was 
leg responsible, if the damage had been caused by his slave, 
sm nee, acting either by or without the master’s order. We atte of 


committed by opinion the court did not err. The Civil Code declares, - 
gk a a ‘ that “the master shall be answerable for all the damages 


- out his order, in 
Ohich mace’ he Occasioned by an offence or quasi offence, committed by his 


may exonerate slave, independent of the punishment inflicted on the slave.” ~ 
ose i the 4rticle 180. Except in the case in which the offence was * 
slave to be sold. committed by the order of the master, he may exonerate 


himself by surrendering the offending slave to be sold. 





































It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be reversed, and the verdiet® 
set aside ; and it is further ordered, that the case be remand- 

'* . ed for a new.trial, with instructions to the judge, to abstain 
from charging the jury, that the plaintiff is entitled to 
recover, if any thing, the loss of profits which he might have 

. made from the goods, as well as of the value of the goods 
themselves, and not to decline to charge them according to 3 
the request of the defendant, as set forth in the first bill of 
exceptions, and that the plaintiff and appellee pay the costs 

of appeal. 
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CHASE US. MAYOR ET AL. 


ii APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


" ‘Phe case of the corporation receiving runaway and offending slaves in the 


¢ity jail, and working them in the chain gang on the streets, is in the 
nature of a bailment, in which the bailor is alone benefited; “and the 
corporation is only bound to use the ordinary vigilance and diligence in 


keeping them. 


Where the corporation of New-Orleans received a runaway slave and put - 
him to work in the chain gang, on the public streets, and he made his 
escape from the guards, and it was in proof that the owner’s agent was 
notified of it the next day, and no neglect or want of the ordinary 
vigilance appearing: Held, that the corporation was not liable for the 

~ value of the slave. 


This is an action against the mayor and aldermen of the 
city of New-Orleans, to render the corporation liable and 
recover from it six hundred dollars, being the alleged value 
of arunaway slave, which the plaintiff’s agent had sent to 
the City jail for safe keeping, and who escaped from the city 
guards while working on the streets. 

The attorney for the corporation pleaded a general denial ; 
and further averred that a certain slave named Peter, escaped 
from the police jail on or about the 9th day of August, 
1833, without any fault of the keeper; the said slave being 
employed on the public works; and that the corporation is 
not responsible therefor. 

The facts of the case are set forth in the following opinion 
of the district judge, who tried the cause in the first instance. 
. “It appears that Callender & Deblois sold the slave to W. 
H. Chase, for six hundred dollars, on the 8th of April, 1833. 
After this sale, the slave was allowed to remain at the store 
of Callender & Deblois, but having run away and engaged 
himself on board of a steam-boat, as a cook, Deblois sent him 
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on the 17th July, .1833, with an order to the. jail, . 

the jailor to receive the boy Peter, belonging to Captain We 

H. Chase; no particular instructions .were given Mba: 

to the boy. pay 
“ On the 29th July, 1833, the boy was put out to work ¥ * 


the chain gang along with fifty-seven other slaves, . He had 

on a ball and chain and they were attended by six keepers; 

the slave was put out to work in this way till the 8th August) 

1833, on which day he made his escape, but in what man 

and under what particular circumstances, does not appear. re 
“There is an obvious necessity in our city for a rae 

depot for runaway slaves, and for a place of con 

punishment of those who offend their. masters. The a 

ration ordinance of 1817, contained in the Digest of 1832, Bee 


page 127, provides for such a depot, and for the principal oe 


regulations in relation to it. When the plaintiff or his agent “4 


availed himself of the ordinance to send his slave there, he is _ a 


presumed to know the regulations relative thereto. I take it 
for granted, therefore, that the slave was properly sent out to 
work in the chain gang. 

“ The only question is, whether the corporation is bowed to 
show an escape under such circumstances as to exonerate _ 
them from responsibility ; they plead an escape without fault 
on their part, and to sustain it, show that the slave was ironed 
and the gang of fifty-eight slaves was attended with six 
guards. Were the defendants bound to show special circum- 
stances of escape or loss of the negro, such as would exoner- ° 
ate them, as suppose the negro from hatred of life had jumped 
into the river and drowned himself, or an escape under such 
eircumstances as no reasonable diligence or vigilance could 
have prevented ? 

“The question is not without itsd ifficulties, but it appears 
to me they are bound to show such special circumstancesite 
exonerate themselves. It does not appear that any notice of 
the escape was given to the plaintiff or his agent, or any 
attempt made to recover him. It is not a case for damages. 
beyond the value of the slave, which I considered as: best 
proved by the sale price in April, 1833. 
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/ “Jt is, therefore, ebinckaerall that the plaintiff, William H. Easrsax Dis. 
Chase, recover from the defendants, the Mayor, Aldermen _-4r4 1836. 


and inhabitants of the city of New-Orleans, the sunt of six 


Peirce for: the plaintiff contended, that there was no error in 
the judgnient appéaled from ; and in fact no cause or grounds 


_ for the appeal, which should be dismissed. 


2. The answer alleges the escape of the slave without 
the fault of the keepers. The circumstances are to be shown 
by the corporation. 

3. The corporation have-not given in evidence any thing 
exculpatory ; if the six guards were enough for fifty-eight 
slaves, the boy céuld not have escaped without some negli- 
gence or the existence of some peculiar circumstances or 
events; if they were not enough the city is liable for the 
consequence. 


Eustis for the defendants. 


1. The slave of the plaintiff was committed to the police 
jail, to be dealt with under the ordinances of the city. 

2. The jailor had a right to employ him on the works 
of the city. See City Laws, Digest of 1831, page 127, arti- 
eles 5 and 6. He could only be received on condition’ of 
being so employed. Ariicle 6. 

3. All the corporation is bound to do im relation to slaves 
thus committed, is to have them properly registered, clothed 
and fed, and provided with proper guards. The corporation 
is not bound for the secret escape of a slave, presumed by his: 
commitment tobe a runaway. Article 5. 

4, No negleet is proved on the part of the servants of the 
defendants in relation to the escape of the slave. 


-§. The burden of proof as to the neglect in this case rests" 


with the plaintiff. The difference between this case and an 
ordinary bailment is obvious. The person of the slave, his; 
commitment as a punishment, and the duty of the jailor to 
send him out to work, qualify the obligations of the defen 
44 
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—: 
hundred dollars, with costs of suit.” The defendants rhieiga wastes titel 
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Eastény Dist. dants, and change materially the re 
April; 1858. ordinary cases of bailment. ~ : 


wavon trix. Dances of the city. The laws of a corporation are presuim 


CASES IN THE SUPREME 


6. Promulgation is not necessary to give pee to 


to be known to the corporators. In this case the pri 
ordinances are a sufficient promulgation. The slave of 
plaintiff was committed under them. See City Cha 

section 6. 2 Moreau’s Digest. ‘ 









Martin J., delivered the opinion of the court. 


This is an action in which the plaintiff claims the vile 
of aslave who made his escape while employed with the 
chain-gang on the streets, under the direction and control of ~_ 
the corporate authorities of the city of New-Orleans. Judg-~ 
ment was rendered against the corporation for the value of — 
the slave, and the defendants have appealed to this court. ~ 

The slave in question was a runaway, and sent to the cala~ 
boso or city jail as such, without any particular directions 
regarding his treatment, his character, or the length of time 
he was to stay. 

Three days afterwards this slave was, according to the 
provisions of one of the city ordinances, sent out in chains'to — 
work on the public streets, together with fifty-seven others, 
similarly situated, attended by six of the city guards as 
keepers, whose vigilance he eluded, and when the gang 
was returned in the evening he was missing, having effected 
his escape. 

The district judge who tried the cause was of opinion the 
slave was properly put out: to work, according to the city 
ordinance of 1817, (Digest of City Laws, page 127,) with 
the chain-gang, and was properly secured by a chain and 
ball. But the judge further decided that the defendants 
ought to pay his value, because they failed to prove the spe- * 
cial circumstances of the escape, and because they took no 

‘steps to recover or reclaim the slave, and gave no notice to : 

the plaintiff of his having made his escape. . 

The judge in the first instance admits the obvious neces. 
sity of providing a place in the city for the confinement and 
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‘he. provision made by the city ordinances for tines 
has had more in view the convenience of the owners 


aves than the increase of the revenues of the city. And maror nr aye 
the counsel for the corporation has very properly observed in oe case oe 


argument, that if the courts consider the city liable for the ree runa- - 


yalue of the slaves sent to the city jail for safe keeping, and ing ing saree in 
‘who elude the vigilance of the guards, it must mn to working them 


receive any more.slaves on such conditions. the chain-gang 
on the streets, 

This is similar to a case of bailment in which the bailor is is in the nature 
alone benefited, as the city authorities receive but a bare of = tele 


compensation for the expenses attending the keeping of rece Bard Kn 


slaves thus deposited with them. ‘the corporation 
The facts of the case show that the slave was missing in oe ccteny a 


the evening of the 8th of August, 1833, and on the next day silance and dili- 


° ems © sega eg 
the plaintiff’s agent was duly notified of his escape. ae 
From all the facts and circumstances adduced in proof in corporation of 


e ; . . . . e N -Orl 
this case, and attending its history, no evidence was required New ran se 


of the defendants to show the particular manner in which slave, and put 
i he i him to work 
this slave eluded the vigilance of the city guards and effected in a chain-gang, 


his escape. It is sufficient that the plaintiff’s agent had Qn. the | publie 


timely notice; the plaintiff himself, at the time, was residing mate tee — 
rom the gu 


at Pensacola. If any steps tending to the discovery and and it was in 


reclamation of the slave could be made available, it was the _— er 


in time. ' was notified of 
duty of the agent to have taken them in time it the next day, 
and no neglect 


It is, therefore, ordered, adjudged and decreed, that the dindey.vigttones 


judgment of the District Court be annulled, avoided and appearing: Held, 

: that the corpo- 
reversed; and that judgment be entered for the defendants, ration | wie not 
with costs in both courts. —- poem ey 
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HOLMES vS. HOLMES. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY oF 
NEW-ORLEANS, 


An action for the breach of a contract of passage made by-the wife with 
the captain of a ship, will be considered as personal under the article 
107 of’ the Code of Practice, in which the husband has the right ¥ 
prosecute and recover damages in his own name. 


This is an action for damages. The plaintiff aliegul his 
wife Eliza ‘Holmes contracted with G. W. Holmes, com. 
mander of the ship Princess, on the 15th November, 1832, for 
her passage from Liverpool to New-Orleans, on certain terms 
and conditions. The husband who sues, alleges further, 
that the defendant violated the terms of his contract with his 
wife, for which he claims one thousand dollars in damages. 
This case was before the Supreme Court in 1834. See 6 
Louisiana Reports, 463. 

On the return of the case to the Parish Court, it was again 
submitted to a jury on additional testimony as stated in the 


opinion of the court thereon. The jury returned a verdictof 


five hundred dollars in favor of the plaintiff, from which the 
defendant appealed. 


Preston for the plaintiff, denied that there was any error in 
the verdict or judgment appealed from. _It related principally 
to questions of fact, which were fully made out by the — 
evidence. 


2. The exception to the mode of issuing the commission, ‘ 


and taking the evidence under article 430 of the Code of 
Practice, applies only to witnesses who are about to depart, 
and not to this case. This was a non-resident witness about 
to leave the state, for which the Code of Practice does not 
require an affidavit. 
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resides out of the state, it is presumed, or prime facie, that he 
will leave before trial. 

4, Besides, in this case, the evidence was taken’a second 
time on affidavit, motion and commission. It was taken 
both ways and in the legal form. 

5. It was read from the commission executed by parole, and 
eould have no other effect on the jury than if read from the 
commission. 

6. The testimony of Holbrook which was not objected to, 
and regularly taken ; and, indeed, all the witnesses fully sus- 
tain the verdict. The appeal is evidently frivolous and 
should be dismissed with ten per centum damages. 


T. Slidell for the defendant. 


> 1. This action should not have been sustained. The 
husband alone cannot bring it, and the exception to his right 
to sue was improperly overruled. Code of Practice, article 
107. 

2. The testimony of Hall and Holbrook, taken under com- 
mission was improperly admitted tobe read. It wasillegally 
taken:- Ist. Because no affidavit was filed previous to the 
issuing of the commission. Code of Practice, article 430. 
2d. That there was no order of court for the issuing of the 
commission. 3d. That the notice was for an unseasonable 
time, being for half past-eight in the morning, and before 
ordinary business hours. 4th. That the judge does not state 
in his certificate that the witnesses were examined at the 
hour fixed, at which time only the party, even if properly 
notified, was bound to attend. 5th. If the article of Code of 
Practice cited, does not refer to such a case as the present, 
then the court had no authority at all to issue commission. 
The verdict is contrary to evidence. 

3. The conduct of the captain was justified by plaintiff’s 
conduct, which was lnaproper and subversive of the discipline 
of the ship. 


- §. The affidavit is only required for the judge, and not Eusrean | 
the party. Notice’ is all, he ean require. If the witness inne 
| HOLMES 
V8. 
HOLMES. 
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Eustenx Dist. Bullard J., delivered the opinion of the court, & 
April, 183. This case was before us at the May term, 1834, 
normzs 6 Louisiana Reports, 463.) It was then remanded for i a new. 
norrs, ‘tial. On a subsequent trial the jury found a verdict for 
five hundred dollars, in favor of the plaintiff, and 
defendant has appealed. 

His counsel relies, for a reversal of the judgment, on a bill 
of exceptions in the record, on an exception to the right of — 
the husband to institute this action in -his own name, which 
was overruled by the court, and on the ground that the 
verdict is contrary to law and evidence. 

The bill of exceptions was taken to the admission, by the 
court, of the depositions of Holbrook and Hall, which were 
objected to, on the ground that the commission issued irre, 
gularly ; that reasonable notice was not given of the time. 
and place of taking the depositions, and finally, that it does 
not appear that the depositions were taken at the time 5 
place specified in the notice. 

' We do not think it necessary for a just decision of this case 
to examine the questions raised by this bill of exceptions, 
because it appears by the statement of facts, that the testi- 
mony of one of the witnesses, Holbrook, taken on commission 
before a different commissioner, was read in evidence with- 
out objection, and the deposition is in the record. It was, 
therefore, quite immaterial whether the other commission 
was correctly executed or not, as relates to the testimony of 

SEES . Holbrook ; and as the witness Hall testifies to the same facts, 
the breach of a and no attempt has been made to impeach the credibility of 
contract of Pas Holbrook, we cannot suppose that the rejection of Hall’s 


+ made by 


sage 
the wifewith se deposition would have varied the result of the trial. 
will beconsider: AD support of the exception to the competency of the plains — 


nal, 
sok carticle tiff to maintain the action in his own name the defendant 


ry fs reg ag relies on article 107 of the Code of Practice. : 
which the a That article declares that husbands have under their con- 


th ' at ane 
vent ae trol the personal and possessory actions to which their wives 


te and recover iudici in 
gute andrecorce are entitled; therefore they can proceed judicially and in — 
own name. their own name, for whatever relates to the preservation of 
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the dotal ‘property, as well as to the recovering of the debts Easrent® Drier, 
. due them, these being under their administration; but the a, mM. 
real actions of the wife must be brought by her. Thisarticle ‘macaute 
establishes a clear distinction between the personal and real. yoxm% awa, 
actions of the wife. This must be considered either as the 
personal action of the wife, or as resulting from the violation 
of a contract made during the existence of the marriage, with ‘ 
the consent of the husband, and consequently regarding the ‘ 
:a community, and in either case the husband has, im our 
opinion, a right to prosecute it in his own name, and the 
exception was properly overruled. 
On the merits, the matter was submitted to a jury, and in 
our opinion the evidence in the record fully justifies the 
. verdict. 
It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed, with costs. 








MA€ARTY 0S. BOND’S ADMINISTRATOR. 
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APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF ASCENSION. 


A: mortgage which is not recorded in the parish where the property is 
situated, until after the death of the mortgagor, cannot have. effect 
against his other creditors who are such at his death. 


An administrator is without capacity to purchase property at the sale of a 
succession administered by himself; and it is equally clear he cannot do: 
80 by means of an agent or person interposed for that purpose. 


An opposing creditor may attack a sale of property of an estate, as being 33 
illegally made to the administrator, without alleging fraud and injury to 
himself, when the evidence shows that in fact no contract of sale exists 
for want of parties eapable of contracting. 


ek! 
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CASES IN THE SUPREME COURT. 


The general rule is that written titles form full and conclusive \proof 


_, between the parties. But where a third person alleges nullity of a sale 


for some cause, parole evidence is admissible under such allegation, . 


It is no objection to the competency of a witness that he may be exposed, 


in the course of his examination, to have questions propounded tg him, » 


the answers to which might subject him to a criminal proseausaiay It is 


his privilege to decline answering them. 


This case comes up on an opposition to the tableau of 


distribution, made out and filed by Narcisse Landry, 


administrator of the estate of Francis A. Bond, deceased. 

L. B. Macarty the opposing creditor, made opposition to 
the sale of a tract of land and slaves, which was adjudicated 
to H. Treille at the second sale, for one thousand eight 
hundred dollars, and put down on the tableau as having 


been sold for that sum. The opponent alleges, it was 


adjudicated nominally to Trielle, but in fact for the benefit 
of the administrator, which renders the sale illegal, the latter 
having no authority to purchase at the sale of an estate 
administered by him, either directly or indirectly. He prays 
that the sale be declared null, and the property decreed still 


to belong to the succession of Bond, and that the adminis 


trator pay one thousand dollars in damages. Treille was 
called and examined as a witness by the administrator, and 
his testimony excepted to. He hada conversation with the 


. administrator before the sale, who told him the land and this: 


slave had been offered several times, and no sale effected; - 


that he could not purchase himself, although one of the 
largest creditors; he told witness to purchase it, and he did so 
with the intention of selling to the administrator. He never 
gave his notes, &c. 
The opponent further alleges that he is a mortgaged and 


privileged creditor of the estate administered by Landry, for. 
the sum of five thousand five hundred dollars, due the 9th of 


April, 1834; secured by a mortgage on the estate of the 
deceased, in the parish of Ascension, and a pledge of sixty 
shares of Union Bank stock attached thereto, by public act 


passed before Octave De Armas, in the city of New-Orleans, ° 


the 6th of April, 1833. This mortgage was not recorded. ir. 
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the parish of Ascension ‘until after the death of the mortgagor. Easteaw Dise. 


The judge of probates decided that the first ground of 


opposition could not be sustained, because the mortgage of 


the opponent was not recorded until four months after the 
succession of Bond, the mortgagor, was ee Louisiana 
Code, article 3327. 

That the second branch of the cieuilitenanil not be 
sustained, because H. Treille, the vendee or person to whom 
the land and slaves was adjudicated, was not before the court 
asa party. JM‘Combs vs. Dunbar et.al. 3 Louisiana Reporis, 
517. Macarty, the opponent, appealed. 


Morphy, for the appellant. 


A. and J. Seghers, for the administrator and appellee. 

1. The opposing creditor and appellant cannot attack the 
legality of the sales made in this case, under pretence of said 
sales being made to the administrator of the estate, when on 
the face of the papers they appear to have been made to H. 
Treille, unless he first shows that said sales were made in 
fraud of his rights as creditor, and that he has suffered 
damages as a consequence of said alleged illegality. Louisiana 


’ Code, articles 1964, 1965 and 1973. 


2. He has no right of ownership to the property sold, only 
a general jus in re, the kind of pledge on that property as 
well as on all the other property of the estate of F. A. Bond, 
which he has in common with all the other creditors of the 
estate, according to the Louisiana Code, article 3150. 


3. No damages have been proved to have resulted from, 


the sales attacked as illegal. The property could not at the 
time of sale have brought a higher price, than the price for 
which the same was sold, and which is canted to the credit of 
the estate. 


4, The sales made to H. Treille, cannot be declared null 


and set aside in this case, the vendee not being a party to 
the suit. The opposition necessarily resolves itself into a 
claim for damages, and none are proved. 3 Louisiana 
Reports, 517, 521, 522. j 

45 


April, 1836. 
| MACARTY 


v8, 
BOND’s ADM’R:; 
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5. The mortgage in favor of L. B. Macarty, not having 


been recorded until after the succession of F. A. Bond wag. 4 
opened, has no effect against the other creditors of the estate, 
said estate having been accepted under the benefit of . 


inventory, and being insolvent. Louisiana Code, article 3327, - 


Bullard, J., delivered the opinion of the court. 

In this case the appellee, acting as administrator of the. 
succession of F. A. Bond, deceased, filed a tableau of distri. 
bution, to which Macarty, a creditor, made opposition on two 
grounds: Ist. That the claim of the opponent against the 


_ estate, was set down as a simple, and not as an hypothecary 


A mortgage 
which is not re- 
corded in the 
parish where the 

roperty is situ- 
oe ‘ oil after 
the death of the 
mortgagor, can- 
not have effect 
against his other 
creditors, who 
are such at his 
death. 


An adminis- 
trator is without 
capacity to pur- 
chase property 
at the sale of a 
succession ad- 
ministered _ by 
himself, and it 
is equally clear 
he cannot do so 
by means of an 
agent, or person 
interposed for 
that purpose. 


debt; and 2d. That Landry, the administrator, was himself 


‘the purchaser of the land; and the slave Charlotte and her 


child, nominally adjudicated to Hubert Treille. That the 


sale of said land and slaves is null, and they still form apart ~ 


of the estate of Bond, and are subject to be administered as 
such. ; 

With respect to the first ground of opposition, we are of 
opinion the court below did not err in overruling it. 
Macarty’s mortgage was not recorded in the parish where 
the property is situated, until after the death of Bond, and 
according to article 3327 of the Louisiana Code, it can have 
no effect as a mortgage against the other creditors of the 
deceased. 

In relation to the pretended sale of the plantation and 
slaves, the price of which forms the first item in the tableau, 
the evidence in the record shows, that H. Treille, to whom 
the property was adjudicated at the public sale, was acting 
for Landry, the administrator; that he was nothing more 
than a person interposed, for the purpose of divesting the 
estate of the title for the benefit of Landry. It is admitted, 
that the administrator is without capacity to purchase at the 
sale of the estate, administered by himself; and if he cannot 
validly purchase for himself, it appears to us equally clear, 
that he cannot do so by means of an agent or person inter- 
posed for that purpose. With this evidence before us, we 
are bound to say, that in our opinion, the estate of Bond has 
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not been legally divested of title. The evidence of this fact Exsreaw Drsr. 
comes from the nominal purchaser himself, who does not Apri 1896. 

’ m SE 
pretend to have acquired any title; who disclaims on oath, wacarrr 
any pretension to the property, and against whom it would, ,..5%5 sown, 
therefore, be nugatory to misstate any proceedings. 

But it is contended, that the opposing creditor cannot 
attack the legality of the sales, in this case, under pretext 
that the same weré made to the administrator, when on the 
face of the papers they appear to have been made to H. 
Treille, unless he first shows said sales were made in fraud - 
of his rights as creditor, and that he suffered damages in An opposing 
consequence of such alleged illegality; and he relies on arti- ee 
cles 1964, 1965 and 1973, of the Civil Code. We cannot ae a wn 
assent to this proposition. The question here, is not whether illegally madeto 
a sale ought to be avoided as fraudulent, but whether a con- Z arene 
tract of sale is shown to exist. Without parties capable of ipa + 
contracting, there can be no contract; without a vendee self, when the 

- ; 7 , - . evidence shows 

capable of purchasing, there is no sale. We are of opinion that in fact no 
there has been no sale of the property, because the adminis- eee waile 
trator is incapable of purchasing, either directly or by erin 4 
interposition of a third person. ing. 

If the question before the court were, whether a party in 
possession, under the purchase, could be condemned to sur- 
render the property without being made a party to the suit, 
there would be much force in the further argument of the . 
appellee, in support of which he relies on the case of Dunbar 
vs. M‘Combs. 3 Louisiana Reports, 517. But that case 
was very different from this. In that case, suit was brought 
‘ to annul certain proceedings and alienations alleged to have 
been conducted under a void authority, and the purchasers of 
the property were not made parties. In the present case, if 
there was any purchaser, it was the administrator of the 
estate, and Treille, who was.the nominal vendee, is produced 
as a witness, and disclaims. But the testimony of Treille 
was objected to, on the ground that parele evidence’ cannot | 
be introduced to contradict a written act of transfer of 
immoveable property ; and also, that the witness was incom- 


‘petent to testify, as he might criminate himself. A bill of 
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Easter Dist. exceptions was taken, upon which the appellee relies in this 
April, 1836. court. We think the court did not err, in admitting the eyi- 
~ yonrreviz dence. The general rule is, that written titles form full and- 
write” og P-©- conclusive proof, between the parties; but in this case, a third 
rrernx, f.m.¢. person alleges nullity, and we think parole evidence admis. 


The general sible, under such an allegation. The witness when sworn 
rule is, that writ- : , , hee 
ten titles form was certainly not bound to answer any question which might , 
ull a ‘0 - . . > e e ° ° e : 
sive suede bee subject him to a criminal prosecution, but it is no objection 


tween the par- j 3 . 
ties; but where 0 the competency of a witness, that he may be exposed ip 


* third Bao the course of his examination, to have questions propounded 
eges nullity o ° ° e ae : ° ° J 
a sale for some to him, the answer to which might criminate him. _ It is his 


cause arOle. sti: : : 
* evidehee yon privilege when such questions are propounded, to decline 
missible under answering, and to claim the protection of the court. 


such allegation. é Sentry we 
It isno objee- | With this view of the case, we are of opinion that the op- 


tion to the com- nogition ought to have been sustained, as to the first item of 
petency of a , . ‘ 
witness, that he the tableau; and.the land still considered as belonging to the 


be exposed ; ee : 
in che cource of eState, and subject to be administered, according to law, for 


hisexamination, the benefit of the creditors. 
to have questions 


propounded to 


him, theanswe : ; / 
to which might It is, therefore, ordered, adjudged and. decreed; that the 


Sotet esows judgment of the Court of Probates be reversed, that the op- 
— . — position to the first item in the tableau, on the ground that 
rivilege - . 

aie maniing the land and slaves are still the property of the estate, be sus- 


ome. tained, and that the case be remanded for further proceed- 
ings according to law, the appellee paying the costs of this 
appeal. 


MONTREUIL ET AL., f. p. C. vs. PIERRE, f. m. c¢. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF 
NEW-ORLEANS. ; 


If no original whatever of a notarial act can be found in the office of the 
notary, a copy certified by him, with his seal appended, would still be 
admissible in evidence, and have effect, because it must be presumed 
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from the official character of the notary, to be a copy of an original, Easrznn Disr<. 


which once existed. 


The loss or destruction of the original act will rather be presumed or 
supposed, than that the notary was guilty of forgery, in giving a certified 
copy of an act that never existed. 


Where a person of coler alleges he is free, and has been so for many years, 
he will be allowed to avail himself of any legal evidence in his favor, 


under this plea, without being bound by the pleadings to specific proofs. 


This suit was instituted by Bazile Montreuil alias Bazile 
Dédé and Charlotte his wife, and Jeanne Dédé, f. p. c., to 
recover the estate of one Francois Montreuil alias Louis 
Dédé. They allege that they are the only ligitimate brother 
and sister of the deceased Louis Dédé, but that one Charles 
Pierre, a negro, claims the estate, in virtue of a nuncupative 
will, purporting to have been made the 13th of April, 1834, 
in which he, the said- Pierre, is instituted sole and universal 
heir and legatee, and testamentary executor of said will, 
which has been ordered to be executed accordingly by the 
Court of Probates.. The plaintiffs further allege, that the 
said will is null and void, because being only attested by 
three witnesses, and one of them not residing in the parish, 


at the time of signing. 2. That Charles Pierre, the pre- 


April, 1836. 


MONTREUIL 
ETAL, f. pc. ° 
v8. 


PIERRE, f, m..c. 


tended legatee and testamentary executor, was born a slave, 


and has never been legally emancipated. 

They pray that the will be annulled; the order for its 
execution rescinded ; that they be declared the legal heirs, 
and Charles Pierre be directed:to surrender the estate of the 
decedent into their hands. 

The defendant pleaded the general issue, and ‘also set up 


his claim under the will, and that he had accepted the 


succession of the deceased. He further averred, that he 
was free, and had been in the constant enjoyment of his 
freedom for the last twenty-four years, and more. He avers 
that the will is valid, and prays that he be dismissed with 
his costs. 

In a supplemental petition the plaintiffs further alleged, 
that the bequest made in the will to Charles Pierre was 
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Eastsnn Dist. simulated, and a substitution for the benefit of certain 


April, 1836. 


MONTREUIL 
ET AL., f. p.c. 


PIERRE, f, m.¢. 


natural children of the testator, &c., which rendered the 
provisions of the will null, as being ‘illegal and forbidden 
by law. 

The defendant died soon afterwards, and the suit was 
carried on against his surviving wife and widow, Desirée 
Carriére, a free woman of color. The latter likewise filed 
her petition in the Court of Probates, claiming the estate and 
inheritance of her late husband, Charles Pierre, and praying 
that an inventory be made thereof, and that she be put in - 
possession. 

‘Shortly after these proceedings commenced, one Rosette 
Devillier, a woman of color, presented her petition to the 
Court of Probates, alleging that she was originally a slave, 
belonging to Madame Jumonville Devillier, and had since 
obtained her freedom. But while a slave, on the Ist Sep- 
tember, 1797, she had a son, who was baptised by the name 
of Charles, and called Charles Pierre, the same whose estate 
and inheritance is claimed by his widow, Desirée Carriére ; 
that her son being born a slave, she afterwards, in the year 
1807, purchased him from the executors of Madame Jumon- 
ville Devillier, for the sum of five hundred dollars, and that 
he remained her slave from that period to his death, by. 
reason of which, his succession and property of every 
description belonged to her, which she prays may ~ 80 
decreed, accordingly. 

The widow and administrator admitted Charles Pierre was 
the son of the plaintiff, Rosette Devillier, but denied that he 
was ever her slave, and averred he was free, and had been 
in the constant and uninterrupted enjoyment of his freedom, 
for the last twenty-seven years before his death, &c.; that 
his surviving wife is his heir, and as such entitled to his. 
estate. 

Upon these issues the parties went to trial. The two 
cases were consolidated and tried together. 

In support of the claim of freedom set up by Charles 
Pierre and his representative, a document was offered in 
evidence, purporting to be a copy of an authentic act, passed 
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in 1807, before Pierre Pedesclaux, notary public, in New-\Easrers Dist. 


“Orleans, in which it is stated, that Charles Pietre, called 
also Bernard, was purchased from the executors of Madame 
Jumonville -Devillier, for the sum of five hundred dollars, 
paid by his mother, Rosette Devillier, and in the same act 
he is emancipated and set free. The evidence also showed, 
he had lived and enjoyed the rights of a free person of color, 
uninterruptedly, ever since. | 

The counsel for the plaintiffs took a bill of exceptions to 
the introduction of this paper in evidence, “on the ground, 
that the said copy is not dated; that there is not, in the 
records of Pierre Pedesclaux, for the year 1807, any complete 
act from which the aforesaid copy could have been, taken ; 
but that there is the project of an act, dated August 13, 1807, 
entirely_and literally similar to the above copy, but not 
signed by any body, and having on the contrary the word 
‘null’ written at the foot of it, in the hand writing of the 
said Pierre Pedesclaux, which project the plaintiff contends, 
was the original of the aforesaid paper, offered by the defend- 


ant, and that, therefore, the last mentioned paper being an. 


incorrect copy, and not the copy of a notarial act; ought to 
be rejected; and also on the ground, that notarial acts 
ought to be recorded in regular books, to affect third persons ; 
. that it appears that the book of acts passed by Pierre Pedes- 
claux, in 1807, was so regularly kept, that no pages are 
wanting in the same, and that there is no act in the said 
record, bearing any resemblance to the aforesaid copy, except 
the said project of August 13, 1807; but the court admitted 
said paper, on the ground that the copy offered by the 
defendant, bears the signature and the seal of the late Pierre 
Pedesclaux, formerly a notary of this place. The court 
further observes, that the grounds of opposition stated by the 
plaintiffs’ counsel, inasmuch as they relate to facts as by him 
above stated had not been by him substantiated, by previous 
proofs of said facts, except with regard to the existence of a 
project of acts, containing verbatim the same as the copy now 
introduced and objected to, and which is to be found at page 
506 recto of the minutes of the late Pierre Pedesclaux, for 


April, 1336. 
— ee 


MONTREUIL 
ET AL., f. p. ©. 
v8. 


PIERRE, f. m. 6. 








360 





CASES IN THE SUPREME COURT 


Eastenn Dist. the year 1807, which prajent bears no signature of either 


April, 1836. 


MONTREUIL 


ET AL., f. p. c. 
v8. 


parties, notary or witnesses.” 
The probate judge rendered judgment sustaining the will 
and Charles Pierre’s inheritance under it; and also that he 


PIERRE, f. m.¢. was free, and in favor of the claim of his widow to take hig 


succession. From this judgment the plaintiffs in both suits 
appealed. 


Louis Janin, for the plaintiffs. 


These two cases depend upon nearly the same facts and 
the same questions of law, and have therefore been argued 
together, both in the Probate Court and in this court. The 
pleadings present only two questions, viz: Ist. Was Charles 
Pierre free at the date of the testament or not? In the 
former hypothesis the plaintiffs in both cases will be non- 


suited; in the latter Charles Pierre could receive nothing 


under the testament, (article 1462,) which therefore would 
be void on account of the incapacity of the legatee, and the 
property claimed as his estate, was really the property of his 
owner, his natural mother. 2d. Even if he had been free when 
the testament was executed, it would not be valid, if, as is 
alleged by the plaintiffs in the first case, one of the witnesses 
to it was not a resident of the parish where it was made. 


1. The evidence very clearly establishes, that Charles . 


Pierre was born and baptised in 1797, and that Rosette 


Devillier, his mother, was then the slave of Madame Jumon- 


ville Devillier. Some time afterwards she was emancipated, 
In 1806 or 1807, Madame Jumonville Devillier died; in 
the latter year her three testamentary executors sold Charles 
Pierre to his mother. This is proved by two of the grand 
children of Madame Jumonville, viz: Madame Hutchet 
Kernion and Mr. Coulon Jumonville, whose evidence will 
be found on page 41 of the record. They well recollect the 


sale, which was made with the consent of the family. No | - 


act of sale is produced, but a receipt, dated, July 4th, 1807, 
and signed “Moulon,” by which Moulon acknowledges to 
have received from Rosette Devillier, for Mr. Jumonville, one 
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of the executors, the sum of five hundred dollars. This rasreax Dist. 


receipt is explained by the witnesses. 
2. They saw her counting this money, and accompanied » 


April, 1836. 


MONTREUIL 


her when she carried it to Moulon, for the purpose of paying *™ 4%» “a6 p: & 
it for her son. One of them saw her counting it to Moulon, rrenne, rt ws: 


heard the conversation that then took place, and saw Moulon 
giving her a receipt for it. From that time, Charles Pierre 
staid with his mother. ‘This sale took place and was per- 
fected during the prevalence of the Spanish law, by which 
even a parole sale of immoveables is valid, if accompanied 
by possession. 6 Martin, N. S., 257. 7 Martin, N. S., 
321. 8 Martin, N. S.,197. 3 Louisiana Reports, 107. 
$. The defendants offered at the trial a paper in evidence, 
purporting to be a copy of a notarial act, of August 13, 1807, 
by which the testamentary executors of Madame Jumon- 
ville Devillier, emancipated Charles Pierre, in consideration 
of the sum of five hundred dollars, paid by his mother. This 
paper is signed by Pierre Pedesclaux, notary public ; it is in’ 
‘the hand writing of one of Pedesclaux’s clerks, who has been 
dead many years, but it is without date, and not certified a 
true copy. Page 18 and 19 in Rosette Devillier’s case, and 54 
in the other case. It was admitted by the court, and the plain- 
ifs took a bill of exceptions. It can clearly have no effect, 
in the decision of this case, for the original of this pretended 
copy never had existence. In the records of the notarial 
acts of Pierre Pedesclaux, an act is found bearing the same 
date as the paper in question, and agreeing with it word for 
word, but having no signature whatever, and having written 
under it the word “null,” in Pedesclaux’s hand writing.’ 
The alleged copy, onthe other hand, states that the original 
was signed by the three executors, two witnesses and the 
notary. This imperfect act, is no doubt the original of the 
but too perfect copy. The simple inspection of the original 
record, affords convincing proof, that it cannot be otherwise ; 
there is no leaf wanting in the whole book; the manner in 
which the acts were written, on quires, would render such a 
defect immediately perceptible, and it is in evidence, that 
46 
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Eastern Dist. Pedesclaux never wrote his acts on detached sheets of. 


April, 1836. 
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The pretended copy is therefore a nullity ; of itself it has no 
force or effect. See Civil Code, page 308, article 235. The . 


base > f£p.c. Spanish law differs but little, but is rather more strict than 
riennz, fm. ours. 1 Tapia, 228. 4 Tapia, 159, 162, 190. How this 


i 


copy came to be made, when, by, and to whom it was deli. 
vered, the defendants have pot explained. The plaintiffs 
offered to prove by Rosette Devillier, the circumstances 
attending the purchase of her son, but she was rejected upon 
the grounds stated in the bill of exceptions, on page 47, and 
which are believed to be wholly untenable. 

4. It would be nugatory to follow the defendants in their 


attempt to prove that possibly another original of this copy: 


may have existed. It was incumbent upon them clearly to 


prove its existence and loss, Civil Code of 1808, page 308, | 


article 235 ; and in this they have completely failed. 

5. There are many other objections to the introduction of 
this copy. It is in direct contradiction with the pleadings, it 
is not certified a true copy, and were it an original it would 
be null and void; for by the Spanish law, an act of emanci- 
pation, had to be attested by five witnesses. Bazzi vs. Rose, 
8 Martin’s Reports, 149. : 


J. Seghers, for the defendant. 


1. According to the provisions of the Spanish laws, a 
mother could not buy her son, and afterwards keep him as 
her slave ; and she has no claim on his succession for the price 
she gave for him. Partida 2, title 29, law 12. Febrero 
Adicionado, (edition of 1807,) part. 2, lib. 2, cap. 2, sec. 1, 
No. 31. . 

2. Pursuant to the same laws, a slave acquires his freedom, 
ipso facto, when his master holds him out as free, and allows 
him to marry a free person, in his presence, and with his 
consent. Partida 4, title 5, law1. Ibid., title 22, law 5. 

3. Ten years’ possession of freedom, in the presence of 
the master, were necessary under the laws of Spain, to 
entitle the slave to freedom by ponent: 5 Martin's 
Reports,. 7. 
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4, The above laws were repealed by the sweeping act Of Essrean Dist. 
1828; but it has been contended in the court below; that oe oe 1836. 
' they had been repealed long before, viz: in 1807, by the: sseseemael- MONTREUIL 
general law, enacted “‘to nageints the conditions and forms alee, p.¢. 
of the‘emancipation of slaves.” This position is not correct. rmrrx, f. m.¢. 


On the contrary, we find that particular laws are not 
repealed by a subsequent general law, containing different 
~ provisions. To produce that effect, the provisions of those 

laws must be incompatible. 10 Martin’s Reports, 172, De 

Armas’s case. 3 Martin, N. S.,190. 

5. The case of Meilleur vs. Conpenys 8 Martin, N. S., 128, 

‘has been relied upon by the plainuff; but even admitting 
this case to be law, which is doubted, it matters not; for the 
law regulating the emancipation of slaves, though approved 
on the 9th of March, 1807, did not go into operation before 
the Ist of September of the same year, (see section 8,) when 

Charles Pierre had already been emancipated, and the price 

of his freedom paid for by his mother. 

6. The character of the notary standing bina 
his office being proved to have been kept in very bad order, 

_ and the copy produced on the trial being very old, the 
presumption is, that the original has been lost, and that the 
copy was handed to Charles Pierre by his own mother. 

Civil Code, page 309, articles 234, 235. Louisiana Code, 

articles 2247, 2248. 5 Martin’s Reports, 405. 7 Martin, 
NW. S., 548, Tate vs. Penn. 

7. The allegations in the answer are sufficient; and 
besides, the above copy was introduced in evidence, without 
being objected to on that score. 6 Martin, NM. S., 86. \ 

8. The surviving wife is called to the inheritance, and 
preferred to all the natural relations of the husband, except 
those of the descending line. 6 Louisiana Reports, Victor vs: 
Tagiasco. 

9. According to the French and Spanish jurisprudence, 
the copia ur expedicion needs not be certified as being true 
copies, nor is it necessary to put a date to it: “y no dada por 
concuerda, como algunos practicon por ignorancia.” “ Por lo 
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que solo dandolas en aiio divert, debera afadir en la suscrip. 


cion la fecha del,en que las da.” Febrero Adicionado, part, ), 
cap. 19, sec. 1, Nos. 11, and 13. Nowveau Dénisart, vol 8 | 
verbo Expédition, page 319. Ibid., vol. 4, verbo Collation de 
pieces, page 592. ’ 


Magnin and Fourchy, for the plaintiff, Rosette Devilliey, 


contended, that the judgment of the Probate Court should — T 


be reversed, as being contrary to law, and that judgment 
should be rendered for the plaintiff, on the following grounds; 
_ 1. Charles Pierre was born a slave, and cannot be'consi- 
dered free, unless duly emancipated, according to the pro- 
visions of law established and required in such cases. 

2. He has never been emancipated legally, and therefore, 
died a slave. 
3. The plaintiff in this case, being the true and legal 

owner of Charles Pierre, is entitled to his succession. 

.4, The prescription alleged by defendants, to establish the 
freedom of Charles Pierre, cannot avail them, because the 
time required for such prescription did not run, during the. _ 
lapse of time, or the number of years. requisite for such 
prescription. 

5. The defendants have not alleged in their defence, that 
they intended to establish his (Charles Pierre) freedom, 
otherwise than by prescription, and the alleged enjoyment 
by him, of the said alleged freedom. 

6. The defendants, therefore, cannot be admitted to prove 
said freedom, otherwise than agreeably to their allegation, 
and are precluded from the right of resorting to written 
instruments. 

7. The act purporting to be the emancipation of Charles 
Pierré, should it be valid in itself, cannot invalidate the pro- 
hibition of the law to have slaves emancipated, except under 
certain exigencies duly complied with. 

8. Prescription, again, (if any there be, which is denied, ) 
cannot avail them, because it is a maxim of public rights 
(droit public,) that prescription cannot run against the sovereign 
(nulla prescriptio conlrit principem. ) 
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k 9. The sovereign, in a republican state like this, is the law Easreny Dist. 


‘ which has provided that slaves can in no case be,emanci- 
ted, without strict compliance with the legal requirements 
provided by law. 


April, 1896. 


MONTREUIL 
ET AL., f, p. ¢: - 


v8. 
10. The act purporting to be the emancipation of Charles ?™®®* & m. e. 


Pierre, is a mere nullity; nothing else but a sheet of paper, 
and must therefore be completely disregarded ; no signature 
at the foot of the original, and the word “null,” in the hand 
writing of the notary, at the foot of the same. 


11. The judgment of the court below, does not mention. 
that the word “null” is of the proper hand writing of the | 


‘ notary, as established by the testimony. In this respect it 
is erroneous. 


Louis Janin, on the same side, in conclusion. 


1. The contestation between the parties in relation to the 
copy of the act of emancipation, produced by the defendants, 
on which their case depends, resolves itself into two questions, 
viz: 1st. Did the original of this pretended copy ever exist, 
or was the copy not rather delivered through error, when 
the original was indeed never executed? The defendants 
have completely failed in their attempts, to prove the exis- 
tence and loss of the original; the contrary is very evident. 
2d. Can this copy of itself make proof, or are the defendants 
not bound to produce the original, or prove its existence and 
loss, when the genuineness and correctness of the copy ‘is 
impeached ? The solution of this question can present no dif- 
ficulty; notarial records would be of no use, if copies pro- 
duced the same effect as the originals. A copy attested by a 
notary is presumed to be genuine, until it is impeached ; but 
it can certainly be questioned, for otherwise parties would be 
the helpless victims of the frauds and mistakes which might 
be committed by notaries. * : 

2. The Spanish law is not, and could not be different from 


ours, in relation to the credit to be given to copies. The | 


Spanish law recognised three sorts of public instruments, 
viz: Ist. The protocolo, the origin and fountain of all the 
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_ Easrenw Dist. copies, (copias 6 traslados) the use of which was intro.’ 


April, 1836. 
MONTREUIL 


duced to ascertain and verify the correctness of the latter, — 
1 Tapia, 227 and 228. Curia Phillippica, folio 91, No. $1. 


ae: P* 9d. La copia original, which was taken from the protocolo, 
Pierre, f.m.c¢. and attested by the notary, before whom the original had- 


been executed, who certified, that the act of which he deli. 
vered the copy had been executed before him. 1 Tapia, 229, 
(he cites Partida 3, title 18, lib. 54.) 3d. The “traslado,” 
which was thecopy taken from the copia original, 1 Tapia, 230, 

3. The defendants have cited Febrero Adivionado, part. 1, 
cap. 19, sec. 1, Nos. 1] and 13. These paragraphs are the 
same as paragraphs 10 and 12, on pages 229 and 230 of the 
first volume of Tapia. The first of them says, that the 
“copia original,” must not be certified “por concuerda,” but 
attested according to law 54, title 18, part 3, that is, the 
notary must attest that the act was passed before him. The 
second states, that of certain acts the notary before whom 
they were executed, can give to the parties interested as 
many copies as they may require that all the copies taken 
by that notary from the protecolo, and having the proper 
form, are “copias originales,” and that not only within the 
year in which the act was passed, but at any subsequent 
time, that notary could give copies certified like copias origi- 
nales, and not “por concuerda.” Some notaries were of 
opinion, that they could give copias originales only within 
the year, and that after that time, they could only give 
copies certified “por concuerda.” This error is refuted by 
Febrero, who adds, that if the copy is given in another year, 


_ the date on which it is delivered must be added. From this 


last expression, the defendants have hastily inferred, that if 
the copy is given within the year, it need have no date, which 
is no where said by Febrero, who, on the contrary, asserts, 
(1 Tapia, 231,) that the law requires the copies to be in the 
same form, at whatever time they are delivered. Febrero 
only meant to say, that it ought always to have its proper 
date. Applying the preceding explanations of Febrero to 
the copy in question, we find that it has not the attestation 
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of a copia original. If it is not a copia original, but an ordi- Eastenx Dist. 
nary copy, (trasunto or traslado,) it ought to be certified, “por April, 1836. 


concuerda.” This certificate is also wanting. But whether 


EE 
MONTREULL 


it be the one ‘or the other, it ought to have a date. The *™4% * Pe 
defendants contend, that because it has no date, it must be Pane, fi m.e. 


_ presumed to be a “copia original,” and to-have been executed 
within the year of which the act bore date. But.it has 
already been shown, that this pretension is inadmissible, and 
indeed it involves this absurdity, that because u copy is de- 
ficient in one of the usual, and certainly essential requisites 
of copies, a higher character and greater effect must be given 
to it, than if it contained this requisite. From this it follows, 
that nothing authorises us to suppose that it was executed 
while the Spanish law was in force. Its character must, 
therefore, be decided by the Civil Code, page 309, articles 
234 and 235. According to those articles, copies to make 
proof, must be certified conformable ‘to the record, and even 


if so certified, they are without effect if they are proved to be | 


incorrect. ‘The copy in question, is not certified as article 
234 requires, and would, therefore, under no circumstances 
dispense with the production of the original; and the 
plaintiffs have, besides, proved that it is incorrect. 

4, Leaving this point, it may be laid down as an 
unquestionable principle of the Spanish law, that no kind of 
copy can make proof, if it is not conformable to the original, 
and that its incorrectness may always be shown. 4 Tapia, 
159, No. 79. Ibid. page 190, No. 17. 1 Tapia, 228, Nos. 
9 and 229, page 10. Curia Phillippica, page 9, No. 31, and 
page 92, No. 33. The law on this subject is very clearly 
summed up, in Teatro de la Legislacion, volume 17, pages 9 
and 10, verbo. Instrumentos. 

5. The defendants contend, that by the Spanish law, a 
parent could not hold his child in slavery. The contrary is 
very distinctly asserted in Valsain vs. Cloutier, 3 Louisiana 
Reports, 176, and clearly appears from lib. 1, title 10, part 4. 
The defendants rely on part 2, title 29, lib. 12. That whole 
title does not contain one ‘word on slavery, but speaks only of 
prisoners of war. 
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Bullard, J., delivered the opinion of the court. 


The first of these actions was instituted by'the heirs at law : 


of one Francois Montreuil, f. m:c., to cause to be declared 


null:aind void his testament, by which the original defendant, . 
Charles Pierre, a man of color, was instituted his heir, and ' 
appointed executor, on the grounds: Ist. That one of the wit. — 


nesses was not a resident in the parish, when the.testament 
was made; and 2d. That the instituted heir was a slave, and 


~ consequently, under a legal incapacity to take by will. The 


defendant put in an answer, maintaining the validity of the 
testament on both grounds, and especially alleging that he 
was free, and had been in the undisputed enjoyment of his 
freedom for more than twenty years. Before this issue was 
tried, the defendant died without children; but having a 
widow, who thetefore came forward to be admitted as his 
heir at law, and made herself a party to the original suit. 
She maintained the validity of the will, and the freedom of 


‘her deceased husband. There are other incidents to this 


proceeding, which it is not necessary to detail. About the 
same time, Rosette Devillier, f. w. c., the mother of the 
deceased Charles Pierre, came forward and presented her 
petition in the Probate Court, claiming the estate of her son, 
adversely to his widow, except so far as it depended on the 
will of Montreuil, on the ground that Charles Pierre was her 
slave, by purchase from his former mistress, or her executors. 

After a trial in the Court of Probates, the validity of the 
will was sustained on both grounds, and the freedom of 
Charles Pierre recognised, and the original plaintiffs, together 
with Rosette Devillier, appealed. 

The two cases have been twice argued in this court, and 
we have bestowed upon them our most serious attention. 
It must be confessed, they present a novel and repulsive 


spectacle. A mother, whose son is shown to have died in- 


the undisputed condition of a free man, except so far as this 
suit is concerned ; who had enjoyed de facto that condition in 
her presence, for a series of years; who had married a free 
woman with the assent of his mother, now comes forward, 
after his death, to claim the fruits of his industry, on the 
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allegation that her son lived and died. her slave; that he fastens, Disr. 


was a mere thing, incapable of acquiring property, or of 
taking or transmitting any thing by inheritance. Such 
pretensions must be rigorously scrutinized ; for while we 


April, 1836; 


MONTREUIL 
ET AL., f. p. ¢. 
v8. 


are forced to admit, that the relation of mistress and slave P82, fm. . 


- may exist between the mother and her child, as a necessary 
result of her legal capacity to purchase, and his liability to be 
sold as a thing in commerce, yet when her title rests upon 
purchase, she must show that her intention was, not merely 
to ameliorate the condition of her child, by redeeming him 
from the authority of his master, but to hold him in the same 


condition, with a right tosell him again, and subject to the | 


payment of her debts, or to be transmitted to her heirs. 

It is clear, that Charles Pierre was born the slave of 
Jumonville, and that at the age of twelve years, to wit: in 
1807, and before the act of the legislature prohibiting the 
emancipation of slaves before the age of thirty years, had 
began to operate, he passed from the power of his former 
master, under the control of his mother. The nature of the 
_ contract, by which this change in his condition was effected, 

forms the principal difficulty in this case. On the part of 
Charles Pierre, it is contended, that for a sum of five hundred 
dollars, paid by the mother, he was emancipated by the 
executors of Madame Jumonville ; but the mother contends, 
~ that she purchased him as a clave, and paid for him as such, 
the sum of five hundred dollars. 

To prove the emancipation of Charles Pierre, who was 
known also by the name of Bernard, the defendants offered 
in evidence, a document purporting to be a copy signed by 
P. Pedesclaux, under his notarial seal, of an act passed before 
Pedesclaux, on the 13th of August, 1807, by which the 
executors of Madame Jumonville declare, that they have in 
their possession, as her slave, a little negro named Bernard, 
aged about twelve years, free from incumbrances, and they 
declare that they give his liberty, to said Bernard, in consi- 
deration of the sum of five hundred dollars, paid to them by 
his mother, Rosette Devillier ; desisting from all claims and 

47 








370 


Easteun Dist. right of property, upon him, .in favor of himself; that he 


April, 1836. 


MONTREUVIL 


BT AL., f. p. c. 
v8. 





CASES IN THE SUPREME COURT 


might thenceforward enjoy all the prerogatives attached. to 
free persons. This act appears by the copy to have. been 
signed by the executors, and two witnesses. The intro- 


rierne, f. mc. duction of this document was opposed, on the ground that 


the said copy is not dated, and that there is not in the 
records of Pierre Pedesclaux for the year 1807, any complete — 
act from which said copy could have been taken, but that 
there is the projet of an act, dated August 13th, 1807, 
entirely and literally similar, but not signed by any body, 
and having on the contrary, the word “null,” written at the 
foot of it, in the hand writing of the notary, which projet, it 
was contended, was the original of the aforesaid papers, 
which being an incorrect copy, and not the copy of a notarial 
act ought to be rejected; and, also, on the ground that 
notarial acts ought to be recorded in regular books, to affect 
third persons; that it appears that the book of acts passed 
by Pierre Pedesclaux in 1807, was so regularly kept 
that no pages are wanting in the same, and that there is no 
act in the said record bearing any resemblance to the afore- 
said copy, except the said projet. The court admitted the 
paper, on the ground that it bears the signature and seal of 
the notary; and the judge adds, in the bill of exceptions, 
signed by him, that the grounds of objection stated by the 
plaintiffs’ counsel, so far as they relate to facts, as by him. 
stated above, had not been substantiated by previous proof of 


. said facts, except with regard to the existence of a projet of an 


act as above spoken of, in the register of the notary, without 
the signature of either of the parties, notary or witnesses. 

In considering this bill of exceptions, we are bound to 
inquire into the admissibility of the document in question, 
according to the proof of facts previously administered, to 
destroy the presumption of its being a genuine copy of an 
authentic act arising from the certificate of the notary.. The 
only facts which appear to have been so proved, according to 
the certificate of the judge, were, that there existed in the 
register of Pedesclaux for the year 1807, a projet of an act, 
exactly similar, but without the signatures of parties, wit- 
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nesses or notary, and that the copy is without date. The ‘gasreuy Disr. 
want of date to the copy, we do not consider of any Apri, 1596. 
importance, and may be laid out of view. | ei 
The objection in substance is, that the instrument offered *° aa P. ¢ 
is false or forged ; not merely that it is not a true copy, but rrenns, f. m.c: 
that no such original or protocol ever existed; and we are Jf no original 


whatever of a 


asked to infer this from the negative fact, that no such pro- wotarial set som 
tocol, signed by the parties and witnesses, is found in the ofiice of the no- 


office of the notary, after a lapse of nearly thirty years, and por Dak Arai 

from the positive fact, that a mere projet is produced of simi- wih * veal ap: 
ou. 

lar'date and context, but not completed by the signatures of Hii) be’ admissi- 


the parties. If no original whatever could be found, in the ¢ pea 


office of the notary, it appears to us, that a copy, certified by boone it suet 
the notary, would still be admissiblé in evidence ; because it. from the official 


must be presumed, from the official character of the notary, pornngyg te 

to be a copy of an original which once existed. If the copy of an ort 
* . . 1 whic 

evidence stopped there, it would be insufficient to exclude the | Ag 


copy; for we are rather to suppose the loss or destruction of ‘ The los o 
: ction 
the protocol, than that the notary was guilty of a forgery. rn original act 


= rather be 
How is the case varied, when coupled with the other fact, "yo a” or, 


that there does exist on the register, an original projet of an suppose, than 





act of the same tenor? on ne ae 
According to the Spanish law, in force when this transaction Pare - give i 


took place, the instrumento was divided inté three kinds, or aw S. as 
al never exist- 

rather degrees: the registro, the original and the traslado. ed. 

The registro or protocol was kept by the notary, as the form 

from which the original was transcribed ; the original was in 

fact a copy from the protocol, certified by the notary, and the 

traslado a copy not of the protocol, but of the copia original. 

The document in question purports to be the copia original. 

The authorities cited by the plaintiffs’ counsel from Febrero, 

do not, as we understand them, carry the doctrine so far as . 

he contends for, and authorise the court to presume, that no 

such act was ever passed, upon such proofs as have been 

exhibited in this case. Great faith was attached to the 

official acts of notaries, and Gregorio Lopez, in his com- 

mentaries on the 9th law, 19th title, of the 3d Partida, says 

that when the instrument is ancient, and the notary dead, it 
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will be presumed that a protocol once existed, though none 
can be produced: “ Si verd instrumentum scriptum esset anti. 
quum et tabillio jam mortuus, videratur standum instrumento 
sumpto, licet de protocollo non appareat, cum presumi debeat 
pracessisse ex temporis diuturnitate.” 
The fact that the notary wrote the word “null” under the 
imperfect act, did not render the act more null than it was 
before ; and it might be fairly argued, that the notary wrote . 
it for some purpose, and perhaps for the purpose of indicating 
to his clerks, that another had been signed in lieu of it, 
Certainly the existence of such a projet furnishes some proof 
that the notary was directed by the parties to prepare such 
an instrument; and the fact that from that period till ‘the 
death of Charles Pierre, the family of Jumonville disisted 
from setting up any claim to him, strengthens the presump- 
tion of the genuineness of an original. We are therefore 
of opinion, that the court did not err in admitting the copy. 
The evidence on the part of the mother, does not contradict 
that act, but rather confirms it. The consideration she 
alleges she paid, was the same mentioned in the deed, and 
paid at the same time. The receipt of Moulon does not 
specify for what purpose the money was paid. No witness 
is examined to show what was the condition of the bargain 
between the mother and the executors, and although a sale 
of a slave, at that time, might be proved by parole, it must 
be proved by witnesses who could establish the consent of 
the parties, the price, and other conditions of the contract. 


If soon after this pretended sale, Charles Pierre had died of 


a disease existing at the time of the contract, and incurable, 
would the mother, on the evidence now exhibited, have been 
entitled to a redhibitory action against the heirs of Jumon- 


‘ ville? We think not. The condition and relations of the 


parties have, ever since its date, conformed to the terms of 
the deed. While Charles Pierre was a minor, the mother 
exercised a control over him; but on attaining the age of 
majority, he appears to have acted as if sué juris in her 
presence, and with her assent. The very copy in question 
must haye been in his possession, for more than twenty 
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years, as it is shown that the witness, in whose hand writing Easrzax Dist. 

it is made oat, has been dead for that length of time. He 074 1886. 
———— 

was at that time a minor, and the fair presumption is, that  yoxrmeum 


he obtained the paper, not from the notary, but from” his ** = iagk 


mother. PIERRE, f. m, c. 
It is further contended, that even if the copy be admissible, 

it is not legal proof of emancipation, because the Spanish 

law required five witnesses to such an act. In the case of 

Bazzi vs. Rose et al., 8 Martin’s Reports, 149, this court held, 

that as between the master and the slave, five witnesses are 

required by Partida 4, title 22, lib. 1; but it does not follow, 

that a stranger has a right to set up such a nullity, which 

the Partida does not declare to be an absolute one. What- 4 

ever weight we might attach to this objection, if urged by 

the heirs of Jumonville, it is not entitled to much, considera- 

tion, when pressed by a mother, and whose own title to 

freedoni rests on a similar act, as shown by the record. 
The further objection that this evidence was inadmissible, ~ Where a per- 

because the defendant had not pleaded his emancipation by 9" of-color al- 


leges he is free, , 


such an act, has no weight with this court. _ He alleges that and has been 80 
he was free, and that he had been free for many years. In re will tealiee 
support of that allegation, he was authorised to avail himself. self of any legal 


of any legal evidence in his favor ; and parties are not bound, tans in his 
favor, under this 


in their pleadings, to specify the proofs on — species intend plea, without 
to rely. dhe Shentioaie 
ngs to 


The remaining alleged ground of nullity of the will, is, specific proofs. 
that one of the witnesses was not a resident of the parish of 
Orleans, when the will was executed. Upon this question, 
which is one of fact only, there is much discrepancy in the 
evidence. One thing, however, is clear, that until a short 
time at least before the will was executed, the witness had: 
been for many years domiciliated in the parish of Orleans. 
He was himself examined on the trial of this case, and 
swore that his residence was still, at that time, in the parish 
of Orleans. The evidence does not satisfy us, that he had 
changed his domicil at the time alluded to, and according to 
the principles recognised by this court, in the case of Waller 
vs. Lea, § Louisiana Reports, 315, the witness, for aught that 
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Eastexn Dist. appears, might have been still amenable to the jurisdiction 4 | 
April, 1836. of the Parish Court of Orleans. Bee | 


MIERS ‘ , 
siiltie It is, therefore, ordered, adjudged and decreed, that the 
_ judgments rendered in these cases, be severally affirmed, 

with costs. 


The counsel for the plaintiffs presented a petition for a | 
re-hearing in this case, which, on consideration, the court 


refused. ‘ 


: MIERS US. BETHANY. 


‘ 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT. 
; ( 


‘The sale of the property of a minor, by his curator gd bona, when there is 

no ratificatien or concurrence of the minor, after he came of age, will be 

regarded as a nullity. 

The plea of prescription of ten years’ possession, under a just title and sale, 

of minors’ property, will not avail, where the entire ten years have not 

elapsed since the minors came of full age, and before commencement of 

suit. : 

This is a petitory action. The plaintiff sues to recover a 
tract of land, six arpents front and forty in depth, situated on. , 
Carr’s creek, in the parish of East Feliciana, which he’ © 
alleges, is in the possession of the defendant, together with the 
original Spanish titles, and which he detains illegally, and 
unjustly, although amicably demanded to surrender them 
up. He alleges that he derives his title by purchase, evi- 

~ denced by authentic act, through several persons, by a 
complete claim of title, from one Higgins, to whom the land 
was granted by the Spanish government. He prays judg- 
ment, decrecing him the possession of said titles and the 
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land, and that he may : ‘be declared to be the true owner Exsrenn Disr. 


thereof. 

The defendant pleaded a general denial, and alleged he 
was in possession by a just and legal title, and pleaded the 
prescription of ten years, &c. 

The plaintiff offered in evidence, a Spanish order of survey, 
granted by Governor Gayoso, in 1798, and plat and certificate 
of survey by Trudeau, in 1799, of 480 arpents of land, on 
Carr’s creek, to James Higgins. He further proved by 
Doctor James Raoul, that James Higgins died, and willed 
the tract of land, one half or 240 arpents, to his eldest son, 
John Higgins, and the other half, 240 arpents, to his wife, 
Sarah Higgins, and all his stock and personal property to 
his younger sons, William and James Higgins. Mr. N. 
Johnson, witness for plaintiff, was well acquainted with Hig- 
gins. After his death, his wife married Taylor, and had 
two daughters ; the eldest went to look after the land, after 
the mother’s death, which they inherited from her, and 
which she inherited from her husband. James Saunders 
knew Mary Taylor, now wife of Ursin Bourgeois, and Han- 
nah Margaret Taylor, now wife of Wm. Blocker, both 
daughters of Mrs. Sarah Higgins, late wife of Taylor, by the 
second marriage. He knew John, William and James Hig- 


gins, half brothers of Mrs. Mary Taylor, by the mother’s 


side; they all three died during the siege at New Orleans, 
in 1815. 

On the 21st November, 1829, Mary Taylor, wife of 
Bourgeois, sold the land now in contest, being one half of the 
Higgins tract, containing 240 arpents, to the present plaintiff 
for two hundred and fifty dollars, evidenced by public act, 
passed before the parish judge, of the parish of St. Mary, in 


April, 1836. 


BETHANY. 


which the vendor declares that it is land inherited by her 3 


from her half brothers, John, William and James Higgins, 
deceased. This completes the plaintiff’s title. 


The defendant claims under the same original title. On 


the 3d February, 1814, Wm. Higgins and the curator ad 
bona of James Higgins, sold and conveyed by authentic act, 
all their interest, right and title, in and to the Higgins tract, 
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April, 1856. 


~ Hannah Blocker, sister of Mrs. Taylor, now wife of Bein 
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four hundred dollars. On the 16th of February, 1831, Mre.. 


geois, sold and conveyed all her interest in said land, to 
Mathew Bethany, the defendant; and on the 9th April, 
1819, James Freeland, for the consideration of two thousand 


five hundred dollars, sold all his interest in this land, con. - 


sisting of four hundred and eighty arpents, to the defendant, 
Upon these issues and titles the parties went to trial. 


The case was submitted to a jury, who found a verdict for 


the defendant. The plaintiff moved for a new trial on the 
following grounds. 


1. That the court rejected legal and proper evidence offered 


= the plaintiff. 


. The verdict is contrary to the evidence in not giving the 


saa to the plaintiff. He is at least entitled a portion, ” not 
all the land claimed. 

3. Manifest injustice has been done. 

The motion for a new trial was overruled, and judgment 
rendered in —— to the verdict. The plaintiff appealed. 


Turner, for rn plaintiff. 

1. We claim this land under a deed from Mary Taylor. 
She inherited it from her mother, Sarah Higgins, and her 
half brothers, John, William and James Higgins, and half 
sister Nelly Higgins. 

2. The defendent claims and opposes the right of the 
plaintiff under a plea of prescription and possession, under a 


deed from Wm. Higgins and Bohannon, the curator ad bona . : 


of James Higgins ; and also a deed from Hannah Blocker. 
This comprises his title to the locus in quo. 

3. The defendent cannot avail himself of the plea of 
prescription, because a portion of the title he sets up, to wit: 
that derived from James and Wm. Higgins, is shown to be 
fraudulent ; and it further appears that he was not in posses- 
sion ten years before the commencement of this suit, and one 
of the heirs, Mary Taylor, was a minor until 1823 or 1824. 


Tithe 
BS ew 
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4. It iss not shown that Bohannon was the curator ad Easreax Dist. 
bond, of J. Higgins, and if it was, he had no enthority. to sell- -4pril, 1836, 


and convey the property of a minor. 


5. The deed from’ Hannah Blocker, conveys no. title. - 


She was a natural child, and could not .inherit; where there 
were legitimaté children. The marriage of her mother, with 


Taylor, did legitimate her, because it is not shown that she 


was acknowledged by Taylor to be his daughter. Louisiana 
Code, articles 913, 221 and 224. 

6. It is believed that under the Spanish law, an express 
acknowledgment was required to legitimate a child born 
before marriage. Civil Code 152, articles 31, 32, 33, 34. 

7. There is another objection to the deed of Mrs. Blocker. 
She was a married woman, and resided out of the state; 
the authority of the parish judge was not given in due form, 
and the husband did not join in the act of sale. Louisiana 
Code, articles 124, 127, 129 and 1775. 


Ripley, for the defendant. 


Bullard, J., delivered the opinion of the court. 


The plaintiff, as vendee of Mary Taylor, sues to recover a 
tract of land of two hundred and forty arpents, in possession 
of the defendant, to which she alleges title by inheritance, 
from her half brothers, John, William and James Higgins, 
and her mother Sarah Higgins. 

It appears that a tract of four hundred and eighty arpents, 
of which the land in dispute is a part, was granted to James 
Higgins. At his death, in 1800, his eldest son John inherited 
one-half, and the other half was retained by the widow. 


- Parole evidence of such a distribution of the estate was 


received without opposition, and the presemt controversy 
relates only to the widow’s half. 

She had four children by her first husband, to wit: John, 
William, Nelly and James. She afterwards married John 
Taylor, by whom she had two children; Mary, Mrs. Bour- 
geois, and Hannah, Mrs, Blocker. It is left doubtful at 

; 48 


t 
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m 
April, 1836.- inquire, because if she died before her mother, the latter by 
MIERS became her heir ; if afterwards, her full brothers inherited to ~ 
nrrnaxx. the exclusion of her -half sister. -On the death of Sarah de 
Higgins, the mother, in 1807, she. left five children equally. n 
entitled to participate in her inheritance, viz: John, William - pl 
and James Higgins, and Mary and Hannah Taylor. 

The plaintiff has, therefore, shown a title in his vendor to ; 
one-fifth of the tract in dispute, by direct inheritance from j' 
- Sarah Higgins, her mother, of which she does not appear ~ it 
ever to have divested herself. 0 
John, William and James Higgins, the half brothers, died t 
about the same time, in 1815; William survived his two h 
brother, sand inherited whatever remained of their property, I 


to the exclusion of the half sisters. On his death, the two 
half sisters inherited from him. 

The sale of the The defendant has exhibited no conveyance from John, of 
cena by. his his share, derived from his mother. William had already sold’ 
one his share to Freeland, who conveyed to the defendant. But 
ratifieation or the sale of Bohannon as curator of James, must be regarded 


one sell as a nullity; neither his concurrence nor subsequent ratifi- 

viliterepetal cation is shown. We are of opinion, that the defendant has 

asanullity. shown title to one hundred and forty-four arpents of the land 
in dispute ; having acquired William’s full share of forty- 
eight arpents, Mrs. Blocker’s share also of forty-eight arpents, 
and one half of the shares of John and James, under the deed 
of Mrs. Blocker. The plaintiff is, therefore, as vendee of Mrs, 
Taylor, entitled to recover ninety-six arpents, or two undi- 
vided fifths of the land, to wit: forty-eight arpents in her own 
right by direct inheritance from her mother, and one-half of 
each of the shares of her half brothers, John and James, 
each twenty-four arpents. 

But it is contended that Mrs. Blocker is not proved to 
be a legitimate child, and that consequently Mrs. Bourgeois 
inherited to her exclusion. It is shown that the two sisters 
divided between them the property left by the three Higgins 
in Attakapas, and we are.of opinion, that the evidence does 
not authorise us to pronounce her incapable of inheriting, 
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more especially as her legitimacy is not directly questionéd Easrzaw Disr. 
by the pleadings. -April, 1836. 
The plea of prescription cannot, in our opinion, avail the = wzexs 
defendant, as it is shown that the plaintiff’s vendor could srowsn erat.’ 
not have been of age, until the year 1823 or 1824, and the The plea of 


prescription of 


present suit was instituted in 1830. ten years? posses- 
sion, under a 


justtitleand sale, 


. : f > 
It is, therefore, ordered, adjudged and decreed, that the of oe = 


judgment of the District Court be avoided and reversed, and avaii, where the 
it is further adjudged and decreed, that the plaintiff recover qin ae 
of the defendant two undivided fifths of the tract of land of since thdiean 
two hundred and forty arpents in controversy, with costs in and before com- 
both courts; reserving to the defendant his right, if any he “_ . 


have, to be paid for improvements. ' 


WEEKS _ vs. FLOWER ET AL. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
OF THE EIGHTH FRESIDING. ‘ 


Where a purchaser is in possession under a conveyance, the question of 
fraud cannot be inquired into collaterally, in a case commencing with a 
seizure; the party complaining must bring a direct revocatory action. 

Where a plaintiff in injunction, sues for vindictive damages, alleging his 
possession of the property seized and which. he has enjoined, the 
defendant may repel the action, by showing that the contract of sale 
under which the plaintiff claims and bases his right, is a simulation, 
and intended to cover the property from the defendant’s claim against 
the true owner. 

The plea of litis pendentia is a declinatory exception, which comes too late 
after the swearing of the jury. In order to avail the party, it must show 
the pendency of another suit, between the same parties, for the same 
object, growing out of the same cause of action, before another court of 


concurrent jurisdiction. 
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A continuance will not be granted after the trial has commenced aig | 


evidence gone into, on account of sickness of counsel. It is too late at. | 


this stage of a cause, to pray for a continuance. 


This suit commenced -by injunction. It appears the 
defendants, under a judgment which they had obtained 
against one Rachel O’Connor, in 1832, caused an execution 
to issue, directed to the sheriff of the parish of West Feliciana, 
and instructed him to levy on ten bales of cotton, besides 
other cotton in the gin house and in the field, and on twenty. 
six slaves, all of which is alleged to be the property of the peti 
tioner, and which he alleges the defendants knew belonged 
to him, but nevertheless, caused it to be seized under the 
pretext that it belonged to the defendants in execution. He 
further states, that the sheriff has advertised said property 
for sale; wherefore, hé prays for an injunction to restrain 
and prohibit said sale, and that it may be declared to belong. 
to him, and that he have judgment for five thousand dollars 
in damages which he has sustained in consequence of said | 
illegal seizure. An injunction was granted as prayed for. 
The defendant admits the seizure of the property in contest, 
but avers that after the institution of his suit against Mrs. 
O’Connor, and before he obtained the judgment on which 
execution issued, under which the property was seized ; she, 
with the intent to defraud her creditors, especially the defend- 
ant and his co-partner David Flower, colluded and confede- 
rated with the plaintiff to prevent the recovery of their just 
debts; and on the 5th of June, 1829, conveyed to the 
plaintiff, by act under private signature, nineteen slaves ; and 
on the 15th of March, 1830, she conveyed to said plaintiff, 
by public act passed before the parish judge of West 
Feliciana, the tract of land on which she resided, her stock 
of horned cattle, horses and sheep, and thirty slaves, &c., 
being property she then possessed, for the aggregate sum of 
nine thousand dollars, &c., without leaving sufficient property 
to pay her debts, &c. The defendants charge that said 
acts of sale are fraudulent, as well on the part.of the plaintiff, 
who had notice of the defendants’ claims, as Mrs. O’Connor, 
and made in collusion between them; that said pretended 
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sales were made without a fair and legal consideration, and Easrsay Dist. 


no délivery of the property sold was ever made to the pre- 
tended purchaser. He prays that the property seized be 
declared to belong to Mrs. O’Connor, and liable to his execu- 
tion, and that the injunction be dissolved. ; 

The plaintiff moved to strike out of the answer the part 
which charges fraud, want of consideration, and invalidity in 

- the said acts of sale, because they cannot be tried in this form 
of action ; the validity of the sales cannot be tested by the 
seizures which are enjoined, ale in a direct action to annul 

‘and set them aside. 

The court overruled this motion and allowed the entire 
issue to go before the jury. The decision of the court was 
excepted to. The plaintiff renewed his motion to strike out, 
on the further trial of the cause, on the ground that the 
matters embraced in said answer are the subject of another 
suit between the defendant and the plaintiff herein, which 
has for its object the cancelling of said sales as the identical 
grounds alleged in this. The court overruled the motion, 
which opinion of the court was excepted to. 

While the trial was in progress, the sole counsel for the 
plaintiff spread upon the record a statement that he was 
incapable from indisposition to discharge his duty to his 
client, and prayed the court to postpone the further trial of 
the case from Saturday morning until the following Monday, 
which was refused, and a bill of exception taken to the 
decision of the court. , 

Parole evidence was received to prove the circumstances 
attending the levy made on the property in contest; and 
also to show the manner in which the sales of said property 
were made to the plaintiff, Weeks. 

The jury returned a verdict for the defendants; upon 
which the court rendered judgment, dissolving the injunction, 
and decreeing the plaintiff to pay costs. He appealed. 


Conrad, for the plaintiff. 


1. The injunction should have been made absolute until 
the sale from Rachel O’Connor to the plaintiff, had been 


April, 1836. 
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property conveyed by it could not be seized. for a debt of » 


the vendor. _ Louisiana Code, articles 1964, 1965, 1966. 5 
Martin, N. S., 362. Ibid. 633. 6 Martin, N. S., 137, 580. 
6 Ibid. 324. 2 Louisiana Reports, 214. 

2. Even supposing that the bill of sale in this case, should 
be considered asa mere act sous seing privé ; in consequence of 
any defect in its form, still the distinction which has been 
drawn between authentic acts and those under private signa- 


_ture in relation to this subject, will not avail the defendants 


in this case. That distinction, though not expressly recog. 
nised in those articles of the Code which grant the revoca- 
tory action, and regulate its exercise, has been founded by 
this court on two considerations. Ist. Because third persons 
could not be presumed to have knowledge of alienations 
made sous. seing privé not recorded. 2d. That such instru- 
ments have no legal date, except that of their production in 
court. Now neither of these considerations applies to the 
present case. The sale, even supposing it defective in form, 
formed a part of the record of the parish judge’s office, and 
conveyed as full information of the fact, as if it had been 
perfect in point of form. Martel vs. Trudeaw’s heirs. Besides 
an authentic act, or one sous seing privé, duly recorded, only 
creates a presumption of knowledge, frequently unfounded 
in fact, and this court has frequently held that actual know- 
ledge is equivalent to registry, and dispenses with the proof 
of it. 2 Martin, N. S.,171. 4 Ibid., N. S., 378. 8 Ibid., 
NM. S., 140. Louisiana Code, article 2242. 

3. Now, the evidence on the record fully establishes that 
the defendants were fully apprised of the sale, long before 
issuing the fieri facias, and that in fact at that very moment 
a suit instituted by them long before, to set aside the sale, on 
the same grounds on which it is attacked now, was still 
pending. 

4, In their answer in this suit, they in fact admit that 
there. was a sale by authentic act. But they certainly 
admit both in that answer, by their indemnity bond to the 
sheriff, &c., that a sale of the property had been made. 
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'§. As to the second ground of distinction, the want of a Easrzrw Dist. 


date to instruments under private signature, the date of the 
present one is fully established to have been what it purports 
to‘be. On this point the attestation and signature of the 
judge, or sworn officer, acting in the performance of his legal 
functions, must distinguish this act from an ordinary one 
sous seing privé. Although this signature may not invest it 
with the character of an authentic act, it certainly gives to 
it some additional faith and credit, in deciding on the mere 
fact of its genuineness. But independent of this, its date is 
established by the testimony of Swift and Johnson, and by 


' the suit instituted toannul it a long time previous to the 


~ 


seizure, and by the indemnity bond. 

6. But lastly, the property was delivered to: plaintiffs 
overseer; the possession of the last was that of their 
employer: “qui possidet per alium, possidet per se.” See 
Louisiana Code, article 3396. The plaintiff has, ever since 
the sale been exercising unequivocal acts of ownership over 
the property sold, and the place was entirely under his 
control ; the overseers employed and paid by him; some of 
the negroes sent to another plantation owned by himin a 
distant part, of the state; the crop marked in his name and 
consigned by him to.his merchant in this city, sold on his 
account and the proceeds placed to his credit. 

The cotton seized had certainly been delivered té him 
before the sale. Louisiana Code, article 2243. Digest, lib. 
39, title 5,1s.6 and 13. Ibid. 18, title 6,1. 14. 


Worthington, for the defendant, made the following points 
in argument : 

1. The sale from Mrs. O’Conner to the plaintiff, Weeks, 
was a fraudulent sale, made with a deliberate intention to 
defraud her creditors, and particularly the defendant to this 
action. 

2. That a sale made with a deliberate intention to defraud 
either, avowed by the parties to such sale, or found by a jury, 
is null and void, and can communicate no title to ihe-frau- 
dulent vendee. 2 Louisiana Reports, 78. 6 Toullier, 395. 


April, 1836. 
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3. That in all cases where the plaintiff claims a right 
under such conveyance, that right may be attacked by-* 
the introduction of evidence to show the fraud, and, the 

, consequent: want of title in the plaintiff. 
4, That if there is any thing in the jurisprudence of thie. 
state, which conflicts with this right, it is confined to cases - 
- where the possession, real. and bond fide, accompanies the 
deed. 
5. That here there was no valid possession taken by sha: 
vendee. 
6. That this was an action for vindictive damages, in - 
which the defendant was entitled to exhibit a want of 
possession and title in the plaintiff. 


Bullard, J., delivered the opinion of the court. ‘ 
The plaintiff, David Weeks, alleges, that the defendants, 
W. & D. Flower, having obtained. a: judgment against 
Rachel O’Conner, caused a fier facias to issue, and that the 
sheriff had levied on certain cotton and slaves, which they 
well knew to be the property and in possession of the plaintiff, 
‘He prays a judgment for five thousand dollars damages, and. — 
an. injunction. 
_.. The defendants deny-that the plaintiff was -in possession 
of the property at the time of the seizure, and they allege, 
‘that there was a simulated sale from their debtor, Rachel 
O’Conner, to her brother, the plaintiff, entered into collusively 
with a view of defrauding them, and that the pretended 
vendor always retained possession. They pray that the pro-. 
perty seized may be declared to be that of a CC 
and subject to their seizure. 

The case was tried by a jury, whose verdict was in’ favor 
of the defendant, and the plaintiffs appealed. 

The plaintiff’s counsel moved the court to strike out all 
that part of the defendant’s answer, which alleges fraud and 
want of consideration, and invalidity in the sales from Mrs. 
O’Conner to Weeks, on the ground that these questions 
could not be tried in this form, and tested by a seizure in the 
first instance. This motion being overruled, he excepted, 
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avd the case turns principally on thelidorvecthons of that ¢ 
raling of the District Court. =. April, 1896. 

‘chan boot settled by repeated decisions ofthis court, that. wae 
when a purchaser is in possession under a conveyance, the. rows eam 
, question of fraud cannot be inquired into collaterally, com- \ ieee. 
-f  ~ mencing with a seizure; but the ‘party complaining: must session a 
ae bring a direct revocatory action. 5 Martin, N. S., 361. nae : 
‘We are still satisfied, that the principle is a correct one; sent oe. 
1 ~ butit will be found, that in all the cases which have turned ally, in a case 
upon that principle, the purchaser was in possession. If ~ grape 
effect were given to a conveyance, alleged to be collusive Se yey pn 




























and simulated, and not accompanied by possession, it would bring a ne, 
be a clear violation of that provision of the code, which tion. ae 


declares, “that the sale of immoveables or slaves, made 
under private signature, shall have effect against the creditors - 
of the parties, and against third persons in general, only 
from the day such sale was registered in the office of a 
notary, and the actual delivery of the things took place.” 


Louisiana Code, 2417. 

i The present case differs, in some essential particulars, ‘eon _WWhereaplaie F 
) any other which has heretofore come before this court. In lg oe po wee “a 
the first place, the plaintiff sues for vindictive damages, Siegltgtivten 
alleging his possession, and that the defendants well knew session of the a 
that he was the owner and possessor. With a view of repel- Aedwhihine bas. 

ling this action for damages, which is rather one of trespass oy - 

than a mere opposition and injunction, to be tried summarily i show pape 

without a jury, the defendants had, in our opinion, a right the ‘contract - of 

to allege and show that the pretended vendor was in fact under which 7 

still in possession, and that the contract on which the ine tas 
plaintiff bases his right, was but a simulation, and intended sim and 
to cover the property from the defendants’ claim. No objec- ee . 
tion was made to the questions presented by the pleadings, [°° poe oo pr 

being tried by a jury, and the possession of the plaintiff was agin the true 

necessarily one of the issues submitted, 4s well as the” 

knowledge on the part of the defendants, that the property: 

did belong to the plaintiff.. We are, therefore, of opinion, the 

court did not err in overruling the motion. 


49 












386 CASES IN-THE SUPREME COURT 


weexs that there was another suit pending, in which the defe 


v3. 
ytowsner «x, 10 this case seeks to avoid the sale ftom Mrs. O’Connerto 


The plea of Weeks, on the ground of fraud. This second motion to strike 


sdidtiesmny exe out, was made after the swearing of the jury, and in our 


comes too 
after the swears proper time, we are not satisfied that the exception ought to 
Inorer toa ‘weit have prevailed. The exception of the litis pendentia, does 


Risesiac: Dist. There is a ensued bill of exceptions to the refusal of the. 
eh 1836. judge to reject the same matters of defence, on the ground 


ception, whieh opinion came too late; but even if it had been madein 





prod tbe: not appear to us to apply in a case of this.kind.’ It isq 


Pn 
on of another declinatory exception, and in order to avail the party, it must 


wh Sastie, os show the pendency of another suit between the same parties, 


tap Same egret. for the same object, and growing out of the same cause of 


. wing out of 
he ak ane action, before another court of concurrent jurisdiction. ie 
of action, before 
another court of Practice, article 335. 


risdiction. 


Acontinuance judge to continue the cause on affidavit, after the trial had 


will not be grant- ‘ : ‘ 
ed, after the tri. Commenced, on the ground of illness of one of the counsel, 


al has commen- and that his colleague had retired from the court, on account 
ced and evidence 


gone into, on ac- Of having received intelligence of a recent domestic calamity. 


~ —_ countof sickness Such motions are always addressed to the sound legal disere- 


too mer 4 at this'i{ion of the court; but this court has often decided, that after 
stage of a cause, : : + hall 
to pray for a the trial has been gone into, and evidence heard, it is too 


continuanes- Jate to pray for a continuance. 12 Martin’s Reports, 635. 





concurrent ju- A third. bill of exceptions was taken to the refusal of the 


On the merits, the cause was tried by a jury, upon the a 


issue joined in the pleadings, and the judgment of the court — “4 


founded on the verdict, was, that the injunction should be — 


dissolved. Nothing was decided as to the title of any part 
of the property, except that which had been under seizure, 
The evidence appears to have satisfied the jury, that the sale 
from Mrs. O’Conner to Weeks was not real, but simulated, 
and that the property seized had not been delivered to the 


plaintiff, and was still liable to be seized in execution, at the 


suit of her creditors. It does not appear to us, that justice 
requires the interference of this court with the verdict. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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PANDELLY 0S. HIS CREDITORS. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, 


_ In cases of opposition to the appointment of syndics, the question is not 
ee whether the proceedings before the notary shall be homologated, (which ** 
¥ do not require a judgment of homologation,) ‘but whether the opposi- 
tion shall be sustained, on the ground that the syndics were not elected 
by a majority of legal votes. 7 
The proceedings of creditors before a notary, in appointing syndics, are 
not vitiated because some illegal votes are given. They are to be struck 
out from the proceedings. 
The creditor may prove his claim, and vote for syndics by proxy, or an 
agent, who can swear to the fact of the debt being due and owing, of his 
‘ own knowledge. 
i Any evidence which satisfies the notary of the authority of an odie to 
i vote for syndics, is prima facie good, and when no objection is made, he 
b "cannot refuse the vote ; but the notary is not to decide on the reality of 
the debts, and if he did, it would not conclude the other creditors. 
Creditors, not making opposition to votes for syndics before the notary, ~ 
may do so within ten days after the proceedings are returned into court; 
.. but.then the burden of proof is on the opposing creditor, to show the 
Peg , illegal votes. a : 
The principle, that claims of creditors of which they vote may ,be : 
~ investigated previously to the homologation of the appointment” of 
syndics, is confined to cases of forced surrender, according to ‘the 
Spanish law. The statute of 1817, relating to voluntary surrenders, 
requires only ex parte evidence of the debts, previous to voting for 
syndics. ! 
The majority in amount, required to elect a syndic, when there are more 
, than two candidates, is not an absolute majority of all the votes given, 
but only a plurality or the highest number. 
It is only on an opposition to the tableau of distribution, that the validity 
‘and relative rank of debts is to be finally and contradictorily tried 


between all the creditors. 


ee 
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This case comes before the court on the opposition » 
‘several creditors united, to the proceedings of the creditors 
before the notary, by which John D. Bein and Joseph. 


Le Carpentier were appointed syndics of the creditors of the 


insolvent debtor. 


The insolvent presented his petition and bilan to ‘the 


district judge, and prayed leave to make a surrender of hig 
property, for the benefit of his creditors, and obtain the benefit 
of the insolvent laws. 


The cession of his property was accepted, and a meeting + _ 
of the creditors took place before a notary, who presented § § 
their respective claims, and voted for syndics. These pro. — 


ceedings were returned by the notary into court,-on the 6th 
June, 1835, and on the 16th of the same month, Tricou and 
several other creditors united, presented an opposition to the 
appointment of the syndics, as being illegal, on the following 
grounds : 


1. Two votes are recorded by the firm of Reynolds, Byrne © . 
& Co., one given by C. Briggs, acting for the firm, on a~ 


claim of twenty-four thousand six hundred dollars, for John 
D. Bein, as sole syndic ; the second by James Peuch, acting 


under a power of attorney, on twenty-five thousand dollars, — 
for J. D. Bein and J. Le Carpentier, as joint syndics. . These — 


votes are alleged to be illegal, because the creditors have not 


certified upon oath, that their claim was true and legitimate, _ ¥ : 


and because no creditor can take the oath and vote by proxy 


for syndics, &c. 
2. The same objections are made to a large sum voted on 


’ by different creditors, in the same way, all being given for 


Bein and Le Carpentier. They pray that these votes be all 
declared illegal, and that Claude Samory, who had also a 
large vote, be declared the sole syndic. 

The votes, as returned by the notary, stood one wend 
and seventy-two thousand five hundred and eighty-five 
dollars for Bein and Le Carpentier, ninety-six thousand 
seven hundred and eighty-one dollars for Claude Samory, 
forty-seven thousand three hundred and fourteen dollars for 
John D. Bein alone, fourteen thousand three hundred and 
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twenty-three dollars for J. Le Carpentier alone, and two 
thousand one’ hundred and twenty-six dollars for Le Car- 
pentier and Samory. The notary returned Bein and Le 
Carpentier as elected joint syndics. 

The district judge, in deciding on this opposition, 
determined that the proceedings were illegal, and that 


another meeting of creditors take place on a day to be 


fixed, unless an appeal was taken within ten days, and - 


that the notary receive no votes of creditors, under powers . 


of attorney, unless such power is accompanied by notarial 
acts, nor unless the oath be made of the debt by the crediter, 
except in cases where the creditor is absent, or under such 
circumstances that he cannot take the oath; and in such 
cases, the attorney or some competent person must make 
oath of personal knowledge of the existing indebtedness. 

From this judgment, the opposing creditors and the syndics 
appealed. 


Morphy, for the syndics. 

1. The opposition now made to the right of creditors, to 
present their claims and have them sworn to, by an agent or 
attorney in fact, and vote by proxy, should have been made 
before the notary, to enable the creditor whose claim and 
right was contested, to apply a remedy, either by appearing 
in person or perfecting the authority under which the agent 


- aeted, Seghers vs. His Creditors, 10 Martin, 544. 


2. The provision of the Louisiana Code, article 3055, 
which authorises the creditors to appear successively before 
the notary, and which, it is contended, prevents opposition . 
from being made before the notary, only applies to cases of 
a forced respite, which requires three-fourths of the creditors 
in number and amount to grant it. 

‘8. The oath required by a creditor, in presenting his claim 
before the notary, need not be made in person. It may be 
done by an agent or attorney in fact: It is only received as 
prima facie evidence of the claim, at the time of voting; and 
the vote of the creditor for syndics can be given by proxy: 
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Eastsaw Distr. 4. The opponents assert that Samory was elected bya ye 

April, 1836. majority of legal. yotes, and that he) should have been “4 
rawvexexy declared the syndic. This they have not shown ; they eng « - el 
vs cnunrrons, 20UNd as much to show, that his votes were founded onteal : 
 « debts and legally given, as we are on behalf of the “yey, -_— | 


’ who were declared ‘to be legally elected. ; | 
5. A debt, evidenced by the note of the insolvent, ig 4 | 
sufficient proof before the notary, to recognize the claim and | 
allow the holder to vote thereon. - . oe aa. 
6. A creditor who swears to his debt, due on a contract 
for building, which the insolvent failed to execute, should-be . 
allowed to vote, although his claim may be afterwards 
disputed. . eo 
7. The strict _ proof, which the opponents in this case’ 
contend must be made, of all claims presented against the |” 


Ea ROT 


insolyent’s estate, is only required to be made on the trial of - , 
the opposition that is made to it, contradictorily with all the | 
‘ creditors. In this case they are all plaintiffs and defendants, 
and then every claim that is contested, must be legally ~ 
proved and substantiated. But the votes in this case for 4 


syndics were properly given, on preliminary and prima facie “ 
‘proofs and evidence, and Messrs. Bein and Le Carpentier, a 
were duly appointed syndics. : 


D. Seghers, for the opposing creditors. 


1. The counsel for the syndics makes a mistake in applying 
the doctrines of 10 Martin, 54, to his case. The doctrine 
there laid down, only relates to opponents who have not __ 
made their objections at the meeting of creditors before the 
notary, to the votes given by proxy; but that case does not 
extend to the mode in which debts are to be proven. | 

2. The doctrine of opposing illegal votes, at the meeting 
before the notary, seems at variance with the 18th section 
of the act of 1817, concerning voluntary surrenders. It 
expressly. provides, that this opposition shall be made before 8 
the court, by a written deposition. 2 Moreau’s Digest,429.- 

8. This court has declared in a subsequent part of the © 
same volume, (10 Martin, 697,) in the same case, that it is ¥ 
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“the-duty of the notary to record and send up the evidence, 
‘ on-which he receives. the claims of the creditors, so that it 
ean be acted upon by the court. 


_4, It ie in vain the counsel for the syndics coisa that the: 


provision in the Louisiana Code, article 3055 applies:only to 
forced respites, when the creditors are only to meet succes- 
sively, and put in their claims and votes without deliberating 
together; when by the 8th section of the -insolvent act of 
1817, the creditors are to be called in the manner, and 
within the time prescribed for respites, and the Louisiana 
Code, article 3056, says, “when the creditors refuse a respite, 
a cession of property ensues, and that the proceaings 
continue,” as in case of a surrender. 

_.6. The learned counsel admits, the oath of the creditor 
" before the notary, either by himself or by proxy, is only prima 
facie evidence of the debt, and which admits. the notary is 
incompetent to pass on contested claims. The law makes 
the votes of a majority of claims sufficient to elect the 
syndics; consequently, as the creditors all have a vital 
interest, that the property shall not go into unfaithful hands, 
they have a right to scrutinize these votes before the court, 
and see that they are all legal. 

6. The insolvent act of 1817, section 14, provides that 
“at the meeting of creditors, the latter, after having certified 
upon oath their respective claims to be true, &c., shall proceed 
to the: appointment of one or more syndics, &c.” This 
involves two requisites: Ist. The oath to be taken by the 
creditor personally ; and 2d. That it must be taken: at the 
meeting, and before voting for syndics. It is as imperative 
that the creditor take the oath before voting, as it is, that the 
opposing creditor shall make his written deposition before the 
court, setting forth the nullity of the election of syndics, 
within ten days after such appointment. 

- 7. The creditors cannot vote for syndics by proxy. The 
8d section of the act of 1817, requires that the insolvent 
shall include if his schedule, the names of all his creditors, 
&c., and the 14th section says, these creditors are to come 
forward and certify on oath their respective claims, before 
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Dist. they -s to vote for syndics. ‘The-reason of eK 
6. fraudis 2 Som in cases of rs 8 , 


Le Onipuiinier were elected, being shown to be lege, 
Claude Samory should be declared elected sole syndic. * 


Sierrett, for the ution in conclusion. 


1. The law contemplates, that the creditors should appoint © 
some one or more persons, in whom they have full confidence; _ 
to be syndics, and take charge of the debtor’s property. Thig* 
they have done in the present case, as evinced by their votes; 7 
and Bein and Le Carpentier are clearly chron, by a large 
- majority. “4H 

2. The court below was, therefore, clearly pe: in 
referring this matter to another meeting of creditors. 
ean only cause delay, for Bein and Le Carpentier” 
receive the same, or a greater number of votes, and in the « 
meantime the property is wasting. The interest of all isto | 
acquiesce in the result of the first meeting, which is believed” 
to be legal, and as far as the opponents are concerned, pie 
make, at best, but an improbable case. | 

3. It will be seen, by reference to the record, page Pa 
that Tricou and others of the opposing creditors withdrew * 
their opposition to Bein and Le Carpentier as syndics: These’ 
creditors represent, in their own right, (and one of them as. 
agent,) claims, on which they voted at the meeting, to the 
amount of eighty-three thousand five hundred dollars. These 
votes were given to Samory alone ; and deduct this from the’ ~ 
remainder given for him/at the meeting, and but thirteen’ 
thousand two hundred and eighty-one dollars remain. The 
proceedings should remain as they were returned from ‘they M4 
notary. gS 


Bullard, J., delivered the opinion of the court. : 

This is an opposition to the appointment of syndics, on the * 
ground that the nomination was not legally made before the» 
notary. The 18th section of the act of 1817, relative to 
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| ‘ salad surrenders, authorises such opposition within ten Ristog D 
days after the appointment of syndics. Before we proceed Apri, 1830 
toexamine the particular objections to the proceedings had ~ pixpssy 


_. before the notary in this case, we will remark that the pre- |. aalbiedl , 
i deding section of that act requires that a copy of the proces 5, cantiiallé op- 
verbal of the deliberations of the creditors, should be filed in sara. be 
court, and: it shall no longer be necessary to proceed to the syndies, the 
homologation of such deliberations. The appointment of See 
syndics does not require the sanction of the court, and in psa Pon before 
case’of opposition, the question is not whether the proceedings be homol 

shall be homologated, but whether the opposition shall be shu by re 
sustained ; or, in other words, the opposing creditors must ment of homolo 












: 










@how that the persons returned by the notary, as syndics, whether the 


_ were not elected by a majority of legal votes. Suined oats 


It appears by the notary’s return that creditors representing 8teund that the 


di 
an amount of one hundred and seventy-two thousand five elected by a ma- 
. hundred and eighty-five dollars, voted for Bein and Le Car- jt Tegal 
- pentier. The next highest candidate is C. Samory, who _ The proceed. 


received votes to the amount of ninety-six thousand seven before. < pee 


hundred and eighty-one dollars. The opposition cannot be i Pn peep 
sustained, unless the opposing creditors show that the syndics vitiated besanse 


Hi 
returned, received so many illegal votes as if rejected, would votes are pm 


They are to be 
leave them with a minority. It cannot be pretended that (03. Ove from 








illegal votes were received. Such votes may be rejected, 
but if the syndics returned as elected have still a majority, 
independently of them, the opposition grounded on the ille- 
- gality of the election, must fall. The opposing creditors 
ie must, therefore, show that Bein and Le Carpentier received 
a illegal votes, representing more than seventy-five thousand 
eight hundred dollars of debts, the difference between the 
/. vote of Samory and theirs. 
The opposition in this case rests mainly on the principle. 
contended for by the counsel, that no oath by proxy, can 
legally qualify a creditor to vote for syndic, and that the pre- 
tended powers of attorney, produced by such proxies, are 
insufficient. 
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but , 


. the whole proceedings are to be annulled, because some the proceedings. — 
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Eastern Dist. That. the debt may. be proved by the oath of an agent or — 

April, 1836. proxy, in these preliminary proceedings, has often been - 

Setar recognized by this court, whenever the proxy swearstothe 
bi fact, as of his own knowledge. There may be cases in. 


HIS CREDITORS, 


The creditor Which the principal is personally ignorant of the existence of 
may prove his the debt, as when sales are made by factors for and in the 


elaim, and vote 


‘for syndics by name of principals living abroad. We cannot admit the — 


proxy, 


agent, sek eas 1 principle contended for by the opposing creditor, that the 
of the debt fact’ power of attorney should contain or express authority to 
ist ger _ ow- swear for his constituent. In the case referred to by him in 
knowledge. the Louisiana Reports, 425, Foucher vs. His Creditors, we 

held that an agent could not make the oath required from an 


insolvent debtor as preliminary to his surrender, and to obtain 


a stay of proceedings against his person and property. Itis_ 
manifestly impossible for an agent to swear that the insol- — 


vent has withheld no part of his property from his creditors, 


That is a matter which the insolvent alone can know. There | 


‘is a great difference between swearing for and in the name 


of another, and swearing in support of anothers rights upon ~ 


facts within the personal knowledge of the affiant. 


But it is contended, on the part of the syndics, that no 


objection was made before the notary to that mode of proof, 
and that this court held that the case of Seghers vs. His Cre- 


ditors, 10 Martin’s Report, 54, that they would not listen to - 


objections which the opponents had an opportunity to make 
before the votes were received, and failed to make. « 
To this the counsel for the opposing creditors answers: 


Ist. That in the case alluded to there had already beena 


meeting of the creditors, and the proceedings had been 
homologated without opposition; and 2nd. the creditors 
since the promulgation of the Code of Louisiana, are no 
longer required to meet all at the same time, but may appear 
successively before the notary, and that they have no 
opportunity to make objections. 

It does not appear to us that the first answer is Pe 
or that the cases can be well distinguished. By the homo- 
logation spoken of in that case, could only be meant that no 
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opposition had been made, because the statute as we have Eivipait Dist. 
seen does not require that the proceedings should be expressly aprh, Te 


sanctioned by the court. If no objection is made before the: — 
notary, the only inquiry onan opposition is, whether the ppp. 
evidence 


notary erred in permitting persons assuming to be creditors os satisBes 


to vote. He has before him the bilan containing a sworn list ein at ae 


of the creditors, and he is bound to require that the debts agent 0 ae for 


should be sworn to before any person is permitted to vote. «facie ye vf aa 
Any evidence which satisfies him of the authority of an Mg a 


agent, is prim@ facie good, and when no objection is made re gs 
vote; bu 

we do not well see how he could take upon himself to refuse notary is not to 

avote. He is not to decide on the reality of the debts, and 4 of - 


if he did, it would not conclude the creditors. . debts, and if he 
did, it would not 
But it is said further that no opportunity is offered to make conclude ~~ the 


objections, as the creditors are now permitted to appear — — i 


successively and vote. The statute contemplates a meeting making ove 


and nothing prevents the creditors from all coming together, syndies ‘before 
or any one of them who may have an interest in so doing, Ge ss witia ten 


“ar : —— days after the 
from remaining and making objections as they come forward eosedingn' ie 


to vote. If they chose not to make any objections at the-returned — into 
time, and afterwards make opposition, they must show that the” berdesheat 


persons’ voted who had in fact no right todo so, and the Proof is on the 
opposing credi- 


burden of proof is on the opposing ereditet: If we deviate tor, to show the 
from the rule settled in the case alluded to, we transfer the * The principle, 


A : : 4 He claims of 
contest relative to the syndicship from the notary’s to the cntitdee’” aan 


court réom. The case of Planters’ Bank vs. Lanusse, also aang art vote 
referred to in 10 Martin, 690, is entirely different from this. gated prevoualy 
That was a case of forced surrender, which the court decided — ‘anual 
was not governed by the act of 1817. The principle recog- paying Se 
nized in that case, that the claims of creditors on which they fined to cases of 
vote, may be investigated previously to the homologation of — accede 
the appointment, is confined to cases of forced surrenders - the Page 

according to the Spanish law; but even in that case it is on tery. re 
coupled with the condition that the notary must record the as to volun- 


proofs each party presents,-and return it to the court.. The requires only ex 
pate evidence 

statute of 1817, required only ex parte evidence of the debts, ofthe debts, pre- 
vious . t 

previous to voting for syndic. spate fe 
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Easrsnx Disr. By the majority in amount required for the election of 
April, 1836. syndic, we understand, not an absolute majority of all the 
panpuuty Votes given, but when there are more than two candidates.a 
ms cuerrons, Majority in the popular sense of the word, that is the highest 
_ ‘The majority number or plurality of votes ; such is understood to have been 
quired to’elect the Spanish law, and recognized by this court, in 4 Martin’s 
a syndic, when Report, 307. 
there are more - 5 A , . : ; 
than two candi- The opposition in this case, is to the legality of the. 
oa majori- Proceedings, so far as the election of Bein and Le Carpentier 
+ Sag andra as syndics, is concerned. It is not, therefore, important to 
plurality orthe inquire into the legality of votes given to other candidates, 
highest number. sci my a 
he aan It is in our opinion only on opposition to a tableau of 
a opposition * distribution, that the validity and relative rank of the debts is 
Aeniiatioe, thet to be tried finally and contradictorily between all the creditors, 
the validity and . ae 
relative teak of 20d the law does not contemplate such a scrutiny as prelimi 
debts is to be nary to the nomination of syndics. Suppose creditors did 
finally and con- ; : : ; 
tradictorilytried Not attend the meeting of creditors, it could not be pretended. 
ot alla the that they would on the final question upon the tableau, be 
precluded from contesting the claims of those creditors who — 
had attended and voted, and whose votes had been afterwards 
declared legal upon an opposition like the present. 
According to this view of the case, and of the law which 
is to govern cases of this kind, even admitting that the objec- 
tion is well taken to the right of Millaudon to vote on his. 
claim, for unliquidated damages arising ez. contractu, and. 
that the vote of Reynolds, Byrne & Co., ought to be-rejected 
as double and inconsistent, still Bein and Le Carpentier 
would remain with more votes than any other candidates; 
and in our opinion, the opposing creditors have not made 


good their opposition. 


It is, therefore, ordered, adjudged and decreed, that the. 
judgment of the District Court be annulled and reversed; 
the opposition overruled and dismissed, and that the costs 
of the opposition in the court below be paid by the opposing - 
creditors, and those of the appeal to be paid by the estate.: 
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PEIRCE ET AL. 08. NEW-ORLEANS BUILDING COMPANY. 


APPEAL FROM THE COURT OF THE FIKST JUDICIAL DISTRICT. 


Corporations are intellectual beings distinct from the persons who compose 
them, and are creatures of the law. They can act only according to 
_ their organization, in the form or manner pointed out by their charters 
and the laws of the land. 


The estates and rights of a corporation belong to the whole body ; and 
none of the individuals who compose it can dispose of any part of them. 
The act of the majority of the corporators, legally expressed, is the act 
of the whole, and no contract is binding on the corporation which is not 
binding on every member of it. 

But the will or assent of a majority of the corporators, taken separately and 
not in full meeting, is not regarded as the will of the corporation itself. 


So, where the assent of a majority of the stockholders of a building 


‘ 


company was expressed, in relation to a certain transaction concerning | 


the corporation, not in a meeting of stockholders, but by each one ~ 


separately and at different times, and evidenced not by the minutes of 
the corporate proceedings, but by a separate paper in the possession of 
a@committee: Held, that the proceeding was null and void; as containing 
no legal evidence of the consent of the corporation, either according to 
its charter or the general principles of law. 


- This is an action to recover a sum of money from the 
New-Orleans Building Company, under an agreement or 
contract with the stockholders thereof. 

The plaintiffs allege, that they became the purchasers of 
two houses and lots in New-Orleans, which ‘were sold at 
public auction on the 9th of December, 1834, by said com- 
pany. That difficulties having arisen in relation to this sale 
on account of the embarrassments of the Building Company, 
the latter entered into an agreement with the purchasers, by 
which it was agreed and determined that the purchasers at 
the first sale should relinquish their rights and be. released 
from responsibility ; and that the property be again sold, and 
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sales, on their respective lots, be paid over to the purchasers 
at the first sale; provided there were sufficient assets to pay 


the debts of the company. That in pursuance of this agree. 


ment the property: in question was sold under an order of 


‘seizure and ‘sale, which issued in virtue of a mortgage of 


Laurent Millaudon, which he had on the property of the 
Building Company, and the lots and buildings first purchased, 
produced profits over and above the first sale, to the amount 
of five thousand two hundred and fifty dollars to one of the 
plaintiffs, and eight. hundred and fifty dollars to the other, 


for which they pray judgment against the Building 


Company. 

The defendants pleaded a general denial to every thing 
alleged, except such as are expressly admitted.: They 
expressly allege that the sale of the company’s property on 
the 9th December, 1834, at which the plaintiffs purchased, 
was illegal; made without sufficient authority, and not 
binding. That the agreement ynder which the plaintiffs 
claim the profits of the second sale, was not made in a 
manner and form to bind the corporation, or was founded in 
error and without consideration ; that even according to the 
conditions of the agreement, after payment of the debts of 
the company nothing remains to the plaintiffs. 

Upon these issues and pleadings the parties went to trial. 
The books containing the minutes of the proceedings of the 


corporation were produced in evidence, together with all the +: 
proceedings of the company in relation to the sales of its” 


property. 

The facts material to this case aun that a sale of certain 
property of the Building Company took place on the 9th 
December, 1834, at which the plaintiffs purchased lots Nos. 


7 and 8, being houses and lots situated in Carondelet-street, _ 


the one for twelve thousand two hundred dollars, and the 
other for twelve thousand six hundred dollars. - , 


Some difficulty occurring about the sale and purchase of. ° 


this property, between the purchasers and the Building 
Company, a committee of the stockholders was appointed to 
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effect d compromise and re-sale of the property under Mr. Banpenit pag 
Millaudon’s mortgage. Terms were agreed’on, part of ays 1886. 
which were, that the plaintiffs and other purchasers were to eine Wate 
relinquish their purchases under the sale of the 9th Decem- vasnataaiian 
ber, 1834, be released from liability, and entitled to receive ®0™2IN® © 
the profits which their respective purchases would produce at 
the second sale over the first, after paying the debts of the 
company. 
A meeting rr stockholders was held the day of 
May, 1835, at which Mr. Yorke, offered the following 
resolution : 
_ Resolved, That the president and directors he authorised 
and instructed to cause the property of the company to be 
sold by the sheriff, under Mr. Millaudon’s mortgage, &c., 
‘and that the proceeds be appropriated to pay the debts of the 
_ company, and that the arrangement made by the committee 
with the purchasers of property at the sales on the 9th and 
12th December, 1834, be confirmed. 
This resolution passed, yeas twelve, representing six 
‘hundred and sixty-seven shares. Nays six, representing 
three hundred and twenty-four shares of stock. The whole 
number of shares belonging to the company being represented 
"at two thousand and seventy-three. 
A resolution was then passed, appointing a committee of 
two to call on the stockholders who were not represented at 
this meeting, to give their assent or dissent to the foregoing 
resolution. ; 
The stockholders not present were called on at different 
times and places, and finaily all gave their assent but two. 
The second sale accordingly took place under Mr. 
Millaudon’s mortgage, on the 2d July, 1835. The increase 
of price between the two sales amounted to the sums claimed 
by the plaintiffs, on the property they had first purchased and 
relinquished. 
The district judge after an elaborate opinion, came to the 
conclusion, that the plaintiffs, although their claim was’ 
founded in equity, could not recover} that in applying the - 
rules which should govern the proceedings of corporations, 
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Easrenx Disr. the compromise and. resolutions on which the plaintiffs found 


May, 1836. their claim, are not binding on {he Building Company. 

werner ar. Judgment was given for the defendants. The plaintifiy 
wew-ounsia appealed. , a 
BUILDING CO, ‘ 


Benjamin, for the plaintiffs. 


Eustis and Carter, for the Sitesi: 


- 1. The defendants are a private civil corporation. Lovie 
Code, articles 420, 421. 

2. The corporation is a fictitious being, entirely distinc 
from the persons composing it. Louisiana Code, articles 
426, 427, 428. . 

8. The corporation can only act in its corporate form. The’ 
acts of the individuals composing it, can have no obligatory 
force on the corporation. The corporation is only bound by. 
its own acts, or those of its lawful agents. 

4. In corporations, the act of the majority is considered 
the act of the whole, article 435; but this means the majority 
of the whole number of stockholders, unless otherwise 
provided by the act of incorporation, or the by-laws. 

5. The sense of corporators, to be obligatory on the- 
corporation, must be taken at a meeting of them, duly 
convoked, after public notice. The assent or dissent of 
corporators otherwise given, is not of any effect as to any 
obligation on the part of the corporation. 18 Massachusetts 
Reports, 297. 

6. The notice to be given in all cases of meetings of 
corporators, unless otherwise provided by the charter or 
by-laws, must be personal and in writing, and in all cases 
the object of the meeting ought to be stated, where any 
thing out of the usual course of business is to be done. Civil 
Code, of the signification of words, section 23.. 7 Connecticut 
Reports, 214, New vs. Wise. 

7. In all cases where no provision is made by the charter 


or the by-laws, they must be regulated by the law of 


the land. 4 Littell’s Reports, 433. 5 Johnson’s — 


Reports, 378. 
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8. The several acts or contracts, which the. plaintiffs Kasrenx mn 


) consider as obligatory n the corporation, have not been 


made in manner and form to bind: the corporation, according rxmeg rr ax 
to the principles herein laid down, for the details of which wrens 


see the opinion of the district judge. Yd 


Bullard J., delivered the opinion of the court. 


The plaintiffs allege that they, or their assignor, purchased 
"certain lots in the city of New-Orleans, at a public sale by 
the defendants ; but that difficulties having arisen in relation 
to the sale, it was agreed that the property shouldbe sold 
again; that no liability should attach to the first purchasers ; 
that they, should relinquish their rights to the property and 
that it should be sold again, and the proceeds applied ‘to the 
payment of the just debts of the company; and that the 
surplus, if any, should be paid over to those who had pur- 
chased at the first sale and relinquished, each purchaser 
being entitled to the full profit made on his lot, provided the 
- assets of the company should be sufficient to pay all its debts, 
independent of such profits. They allege that the second 
sale produced a large profit over and above all the debts of 
the corporation, and that they have a right to claim the 
profit made on the re-sale of their lots respectively, and they 
pray for judgment against the corporation of five thousand 
two hundred and fifty dollars, in favor of one of the plaintiffs, 
and of eight hundred and fifty dollars in favor of the ether. 


The defendants in this action allege, that the first sale’ 


spoken of in the petition was illegal, and made without 
sufficient authority, and that the agreement stated in the 
petition was not made in a manner and form to bind the 
corporation ; and if so made, was founded in error and without 
consideration, and is not obligatory. 
Judgment having been rendered in favor of the defendants, 
the plaintiffs. appealed. 
We have not thought it necessary to inquire in this case, 
whether the sale of the 9th and 12th of December, was valid 
ornot. The plaintiffs appear to have renounced all claim 


under it, and the obligatory force of the contract which they 
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now seek to ertforce, does not in our opinion depend upon: the 


question whether they acquired a good title under the first — 
sale, The sole question, therefore, which presents itself for am 
our solution is, whether the contract in question was entered “9 
into in such a manner and with such forms as to be obligatory = 

on the corporation. When we say that we need not inquire . 


into the validity of the first sale, we in substance overrule 
that. part of the defence, which sets up a want of consi- 
deration for the new contract; because, whether valid and 
binding, or not, it is certain that the first sale formed the 
subject of controversy, and the contract now in question may 
be regarded as of the nature of a transaction between the 
parties, by which litigation was avoided. 


The question then is, whether there is evidence before us ' 


to show that the corporation ever gave its assent to this 
contract, so as to bind it and every person who composes if, 
so far as its interests are converned. 


It may be remarked in the first place, that the agreement, 


in question does not purport to have been made by the presi- 
dent and directors of the corporation, in the ordinary range 
of their official duties, and assuming to represent the corpo- 


ration by virtue of the powers confided to them by the charter. 


On the contrary, it appears to have eminated from the stock- 
holders themselves. At a meeting of the stockholders, at 


which a majority does not appear to have been present, _ 
either in number of persons or amount of stock, it. was — 


resolved, that the president and directors be authorised and 


instructed to cause the property of the company to be sold by 


the sheriff, under Mr. Millaudon’s mortgage, agreeably to the 
arrangements made by the committee at the City Bank, and 
that the proceeds be appropriated to pay the debts. of the 
company, and that the arrangement made by the committee 
with the purchasers of the property, at the sales on the 9th 
and 12th of December, be confirmed. At the same meeting, 
it was resolved, that the stockholders who are not repre- 
sented at this meeting, be called upon to give their assent or 
dissent to the foregoing resolution, and that a committee of 
two be appointed for that purpose. 
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{it appears to us sfétte obvious, that the: doings of ‘this Easrsitn = 
meeting, by themselves, did not render the arangenent ee May, 
proposed by the committee, obligatory on the corporation; 
because, a majority was not present, even supposing ie ee 
meeting to have been preceded by proper notices to the 
corporators to attend. }' : 

At the next meeting, at which it appears from the minutes 
there was not-a majority present, the committee reported 
that they had called upon a large-majority of the stock- 
holders who had signed in the affirmative; that all the 
persons who had voted in the negative, except Messrs. 
Lawson and Rice, had requested their names to be placed on 
the affirmative list, and that a number of stockholders whom 
the committee had not been able to see, had expressed a 
wish to sign in favor of the resolutions. Nothing more was are intellectual 
done at this meeting than to receive the report of the com- eee. ene 


from the persons 
mittee, who furnished a list of those who had signed in the who compose 


em, and are’ 


affirmative, and of those who had refused their assent, and creatures of the 
as law. Th 
the adoption of the report by a majority of the stockholders .“ cath tacked 


present. These proceedings form the basis of the subsequent ding Ire ce. et 
> n 


transactions, and the inquiry is, whether they furnish evi- theformor man- 


dence of the assent of the corporation to the contract alleged peeie an = 


by the plaintiffs. aad laws of 
ee 

_(Corporations are creatures of the law, or as the-code The estates 

expresses it, intellectual beings, different and distinct from *4 ig he 


all the persons who compose them.) (They can act only long tothe whole 
according to their organization, and in the form pointed out of the indivi. 
by their charters, or the laws of the land.) The estates and vols We eae 
rights of a corporation (says the code, article 427) belong so pose of any 
them. ‘he 


completely to the body, that none of the individuals who act of the ma- 
compose it can dispose of any part of them. A subsequent nba ae 
article (435) declares that in corporations, the act of the a is the 
majority is considered as the act of the whole. / per ye ‘contrast 


We assume it as an undoubted corollary, from these }*, ‘corp Pre 


rinciples, that no contract can be bindin which not 
P ples, gona corporation * hrm iene 


which is not binding on every member of it, on the ground member of it. 


that the assent of the corporation must be given in such a But the will 
or assent of a 


way as to bind the whole.} Where the code speaks of the majority of the 
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Ragesen *"Disr. act of the majority being the act of the whole, it must he 


May, 1836. understood to mean, when applied to such a corporation as 
ramncx xr at. this, the will of the majority legally expressed; and if any. 
waw-ontzans Meaning is to be given to the general principle first declared, 


BUILDING €o. that the corporation is distinct from all the persons com- 
corporators ta- 


ken separately, posing it, it must follow that the will of a majority of the - 
‘and not in full 


tratlinds, ia. nok corporators, taken separately, is not.to_be regarded as the 
begarded as the will of the corporation itself. We know of only two ways in 


ill of the cor- xX. xt 
poration itself, Which such a corporation as the one now under consideration 


So. where th sf 0 ; ‘ . . 
aii — can act, to wit: either through its rectors, or 


jority of stock- at a meeting of the st ders duly convoked. The act 


building in i by, which the defendants were incorporated does little more 


= a oe than give the corporation a name, and a legal capacity. It 
to. a certain provides for the appointment of directors, but is silent as to 
transaction eon- 


cerning the eor- the manner in which the corporators are to be convoked, and « 


mace not in how they are to vote, whether per capita or according to the 
meeting — of P 

stockholders,but amount of shares held by each. In these respects their pro- 
pecly “and at ceedings and the validity of their acts, must be judged of 


fe { ti . © . : Se 
ya roa | according to the principles of law, applicable to corporations 


not by the mi- in general. If the two minority meetings be laid out of,view - 


nutes of the cor- 


rate proceed- 28 Void, the whole’ rests upon the assent expressed by a: 


aan bet a * majority of the stockholders not in a meeting of stockholders, 
in the possession but by each one separately and at different times, and evi- 
Held, that the deneed, not by the minutes of their corporate proceedings, 


eid es but by a-separate paper in the possession of a committee. 


containing no We cannot see in this any legal evidence of the consent of 


legal evidence 


of the consent of the corporation, either according to its charter or the general 


jaa soa principles of law. ’. 

. its a 3 
the general prin- , f : 

ciples of inv. It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be affirmed, with costs. 
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APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The affidavit of the defendant, annexed to his answer, that his signature to ; : 
the notes sued on is forged and counterfeited, will not be permitted to go a 
to the jury as evidence, when not made the basis of some preliminary or ‘ 6: 
interlocutory proceeding. ; 


Ba y= < Se RR oe 


, 


The different modes of proof of hand writing or signatures, pointed out by 
e the Code of Practice, are concurrent, and the court is not required to 
. . appoint experts for this purpose, unless moved to do so by the party. 
A confession drawn from an unhappy parent who is sued, by a letter 
threatening to prosecute his son for forging his signature to certain notes : 
sold and delivered to the plaintiff, will not bind him. —. * 
The provisions of the Code of Practice, in articles 518, 522, 626, 527, and er 
others, requiring certain forms to be pursued in the trial of a cause, are a 








directory, and a non-compliance with them, when not required at the 
time by the party complaining, does not import pain of nullity. 

The party may require the observance of all the forms, as far as practicable, 
which are directed in the trial of a cause; but if when present, he does 
not require a rigid compliance with them, and they are substantially 
complied with, it is not assignable as error, nor sufficient ground for a 

, new trial. ° 


This is an action brought against the defendant, Antoine 
Foucher, senior, as the drawer of a promissory note, and 
endorser on three others, amounting to the sum of nine 
thousand five hundred and sixty-two dollars, which his son, 
Antoine Foucher, junior, negotiated and sold to the City 
Bank of New-Orleans. The bank sues as holder of the notes 
in- question, and alleges that on or about the 2d day of May, 
1834, thé said Antoine Foucher, senior, before any of said 
notes became due and payable, did voluntarily and freely 
assure the City Bank, that the signatures of his name on 

_ the several notes sued on, were in his own proper hand 
writing, by reason of which he became indebted in the said 
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including costs of protest, and for which sum and intereat 
the plaintiffs pray judgment. 

The defendant pleaded a general denial, and averred th 
his signature or name written on the notes in suit, is 
and counterfeited. He annexed his affidavit, in which te 
averments in his answer are set forth and sworn to. , 

‘Upon these issues and pleadings the parties went to wal 
On motion of the plaintiff upon a rule taken, the court 
ordered the affidavit annexed to the answer of the defendant, — 
declaring his signature to the notes was a forgery, to be 
stricken out. - 

Joseph Guillot, witness for plaintiff, says, “that on Friday, : 
the 2d day of May, 1834, he was requested by the cashier of © 
the City Bank to wait on the defendant, in order to ascertain if — 
the signatures of his name to the notes sued on, were genuine © 
or not. On presenting the notes, the defendant at first 7 
seemed a little astonished at the step taken by the bank, but — q ! 
after examining the signatures, he said the notes were good. — 
He observed there was a little difference in one of the signa~ 
tures being that on the note drawn by him, which arose, he 
said, from his having made use of a pen with a broad point. 
He offered to show witness a signature exactly similar, toa 
note which he had taken up in bank. Witness observed he. 
was satisfied with the acknowledgment of his signature, 
and that he did not wish tosee the note. Defendant further 
observed, that his son, A. Foucher, jr., was to dine with him 


- that afternoon, (this being at twelve o’clock,) and he would 


get him to give him a list of all the endorsements he « 
(defendant) had given his son.” 

In answer to a question by a juror, witness says, “that . 
there were some rumours in circulation at the time, that » 
A. Foucher, jr. had counterfeited his father’s signature, but 
he had not left the city ; that the father stated that he would 
call at the bank the next day, to make some ae 8 
relative to this business.” 

The cashier of the bank deposed, that the notes.in question 
were discounted in the bank, and that he was well acquainted 


~ 


in 
ele, 


RIPE time. 


gs oe é 
eae 





5 pes — 


er neg eee RR 






























4 
3 
4 
a! 


tes 


4 











OF THE STATE OF LOUISIANA. 


"with the signatures of the parties, and thought them genuine, 


or he would have mentioned the fact to the president of the 
bank. 

- Guillot, re-examined for plaintiff, says, he was sent with 
the following letter from Mr. Peters, the president of the. 
bank, on the 3d day of May, to the defendant : 


_ A. Foucher, Esq. 


“Sir: By a resolution of the board of directors of this 
bank, adopted this morning, I am instructed to institute a 
criminal prosecution against your son,-A. Foucher, jr., for 
having counterfeited your name and others, by which means 
he, has obtained nine thousand two hundred and fifty dollars 
from this bank. 

“I therefore deem it proper to inform you, that unless the 

amount be paid or secured by one o’clock this day, I shall be 
compelled to perform the unpleasant duty required of me by 
the resolution of the board. Yours, &c.” 


Witness says, “when he presented and translated the 


‘letter to the defendant, he appeared very much affected ; 


made no answer to the demand contained in it, but only 
said he was very unfortunate. Witness then asked him if 
he had not admitted on the day previous, that his signatures 


to the notes sued on, were genuine, and asked him if he was 


still of the same opinion, to which he answered that he was; 


that it was after witness read the letter to the defendant, . 


ae 


pero g ' 
NEW-ORLEANS 
vs. 


that he put his initials to the notes. Witness told the ~ 


defendant that it was for his (witness’s) own satisfaction, 
that he wished defendant to put his initials to the notes.” 


Several witnesses were introduced on the part of the’ 


defendant, who declared they had had frequent transactions 
with him; and on being shown the signatures of his name 
on the notés ‘sued on, declared them all to be forgeries and 
counterfeits. 

Upon this evidence the cause was submitted a second time 


. toa jury, who returned a verdict for the plaintiff. 
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The defendant moved the court for a new trial, on the“ 4 


Ist, The verdict is contrary to law and the evidence i in 
the case. ' 


2d. The forms prescribed by the Code of Practice, tide a | 


518, 522, 526, 527, and others, were not complied with. 


The attorney for the defendant annexed his affidavit, i in a y 
which he declares, that when the jury returned into the 


court room, they were not called over nor counted; ‘the 


verdict were not written by the foreman, but partly by the “ 


clerk of the court; after the verdict was read by the clerk, 4 

the jury was not asked if they had agreed on their verdict; 

but that it was recorded, on motion of plaintiff's a 

without any of the above formalities having been fulfilled.” 
These facts and circumstances were substantially proved _ 

as sworn to; but the court overruled the motion fora new 

trial. Judgment was rendered in conformity to the verdict, 
from which the defendant appealed. 


Eustis and De Armas, for the plaintiff, urged the affirmance: 
of the judgment, with costs and damages, as for a frivolous 


ans 


Denis, for the defendant, made the following points and 
assignment of errors : 

1. The judge of the District Court erred, in not appointing 
experts to compare hand writings, and examine the signatures 
alleged to be forged. 

2. The verdict is contrary to law and the evidence: to 
the evidence, because if the jury meant that the signatures 
of A. Foucher are genuine, it is positively contradicted by 
the evidence; to.the law, if they intend to bind the defendant 
by his acknowldgements of either the 2d or 3d of May. : 

3. The verdict should have been. set aside, because the 
formalities required have not been complied with, according 
to law and the several articles of the Code of Praciiaey cited 
in the grounds for a new trial. 
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Bullard; J;; delivered the opinion of the court." as 
os this case the plaintiff seeks to recover of the defendant - 










Foucher, june, and alleged to have been endorsed by the 
‘defendant, which had been negotiated in the City Bank. 
The defendant in his answer avers, that his signature on 
said notes is forged and counterfeited, and that he is not 
liable. There was a verdict and judgment in Haver of the 
plaintiff, ‘and the defendant appealed, —_ 

His counsel in the court relies, for the reversal of the 

































judgment, on the following points: ~ apse 
1. That'the court erred in ordering the defendant’s. affide- 
| vit’ se be struck ott. 


2. In refusing to appoint experts. 
© $. ‘That the verdict is contrary to law and evidetieie: to 
evidence, if they. meant that the signatures of A. Foucher 
até genuine; to law, if they meant, that defendant is bound 
by his acknowledgment either of the 2d or 3d May. 
.°4. That the verdict should have been set aside because 
the formalities required by law were not complied’ with, 
acéording to the articles of the Code of Practice cited'on the ‘ 
application for a new trial. 
I. The defendant annexed to his answers an affidavit that The amidavit 
his signatures on the notes in question, were forged and coun: patente omeg | 
terfeited. After argument, the court ordered this affidavit answer, that his =, 
to’be struck out, and this act of the court is assigned as error. pe meres is 
We are of-opinion that the court did not ert. “Parties” aye forgedand coun, 
sometimes permitted to make use of their own affidavite, in not be permitted 4 
order to bring to the knowledge of the court stich facts’ as as rot “once " 
are relied on as the basis of same preliminary or interlocutory when not made 4 
proceeding. ‘In this case, no interrogatories were addtessed * 
to the defendant, the answers to which might be used as - 
evidence on the trial. Without such interrogatories, his. 
statement on oath could not be used, directly or inditectly, 
tovinfluence the decision of the case upon its merits. ‘As the 
court could‘not legally permit the affidavit to go to the jury, © 
__ it was’properly stricken from the record. 
52 
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Eastenw Dis, UI. It does not appear by the record, that the court vefused 


May, 1836. tg appoint experts, or that such appointment was meved for — 


cirs.sasx er - by the appellant’s counsel on the trial. The modes of proof 


—— provided for by the Civil Code are concurrent, and it is not, 






yovensn. in our opinion, assignable as error that. the court did not £ 


nae ogee appoint experts without being required to do so. |! § te. 


of hand writing IIL. The evidence as to the genuineness of the signatures 7 


pe out by of the defendant, was submitted to the jury, and two sues 


Practice’ age cessive juries appear to have concurred in a verdict against 


Praeti 
coneurrent, and them. If the plaintiff had relied on, or given evidence of — 


the court is not 


uired to ap- the admission of the defendant, made on the 3d of May; — ' 


emt ah og under the influence’ of the letters addressed to him on that 


er ae os oon day by the president of the bank, by order of the board.of 


A. confession “irectors, he should not hesitate to set aside the. verdict, 


drawn from an A confession drawn from an unhappy father, by such a ~ 


Tae eee menace, should have no weight in a court of justice. But 
Sor ex pocagnees' the letter was produced by the defendant himself, and the 


his son for forg- facts relating to this delivery were drawn from one of the 
ing his signature ‘ 


to, certain sates plaintiff’s witnesses,.on his cross-examination. In the peti 
ed to the plain- tion, the plaintiff set. forth. an acknowledgment, made the 
tiff, will not bind day previously. The admission of the genuineness of the 


him. 
signatures on that occasion, as proved by the witness, is free 


from all.suspicion, and the application appears to have been | 


made to him with proper delicacy, and without the slightest 

allusion to any supposed forgery. Its effect can only be 

' weakened by supposing that the defendant had been informed, 

of ta Seka er from some, other quarter, of the suspicions afloat in relation to 
Practice, in ar- his son, and that he made the admission with a view of 


a ar favoring his escape, of which there is no evidence before us. 


oth i ° . . . . . a - 
mata naa IV. A motion was made for a new trial, principally on the 


be pursuedinthe ground that the forms required by the Code of Practice, 


trial of a cause, 


are directory, articles 518, 522, 526, 527, and others, were not complied 


= i & non-com with... The counsel for the defendant, in support of his 


them, when not motion, filed his affidavit setting forth that when the jury 
time by en pe returned into the court room, they were not called nor. count- 
Sorat tee ed.. That the verdict was not written by the foreman, but 


pain of nullity. partly by the clerk of the court; that after .the verdict. was 
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read by the clerk, the jury were not asked if they had agreed Eastinn Disr. 
on their verdict, but that it was recorded without any’of'the “ay 1996. 
above formalities. sie OO panisone Pat 
‘ It appears that‘the defendant’s counsel was present when me oh 
the verdict was delivered, and recorded after the amount for ~ 7). party may 
- which the verdict was given had been filled-up by the clerk, rogure Oe. * 
and that°he did not require a strict and literal compliance the forms, as far 
with the forms directed by these articles of the Code of *);Pecdinect 
Practice: We concur with the judge of: the district, that ¢in the trial of 


; ; but if 
these provisions are directory, and do not impart pain, of nul- when present, he 
lity. Thé party may require the observance of these forms a rigid ptt 
so far‘as practicable, but if when present he does not tequire 46° with them, 


a rigid: compliance with them, and they have been substan- stantially com- 
A . ‘ : . . ; __ plied with, it is 
tially complied with, we think it not assignable as error. not assignable as 

Article 560 makes the misbehavior of the jury a good ground va Sham 

fora new trial, “as when the jury has been bribed, or: Hag ® new trial. 

behaved improperly, so that impartial justice has not-been 

done.” This provision seems to repel the idea, that the 

mere non-observance of forms, such as is shown in this case, 


affords sufficient ground for a new trial. 


. It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs, 


PARSONS ET AL. 0S. SUARES. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Judgment may be taken on confession of the defendant without a trial, for 

the*sum he admits to ‘be in his hands, and is willing'to pay; ‘and ‘the 
“rights of the plaintiffs will be reserved as to the remainder of their claim _ 
which is disputed. ‘ 









CASES IN THE SUPREME COURT 


Eastgnw Drer, Where two plaintiffs sue, and the defendant admits he has ajcertain-sam 
May, 1836. _in his hands which is due to one of them, judgment on thisconfession — 
oda Habits. can only be taken in favor/of the one to whom the demand is admitted. if 
ve. to be due. Say a 
SUARES. a 
The plaintiffs, A. Parsons and Justine Crevillier, sue'to 
recover from the defendant the sum of one thousand five —_| 
hundred and sixty dollars, being the amount of a draft remit. 
_ ted to him to purchase a tract of land, and which they allege = 
he has retained and failed to comply with their request, , — 
They pray for judgment, and require the defendant toanswer 
interrogatories in relation to the sum.of money received by 
him. The defendant answered, and admitted he received 
the money, but stated he retained a part of it to pay a note 
he endorsed at the instance of the plaintiff, Crevillier, andfor 
the payment of a debt of hers, and that he had in hands'# 
balance of one thousand one hundred and fifty dollars, ‘for 
which ‘he prayed she might have judgment without costs) ff 
The district judge rendered judgment accordingly, and pe | 
defendant appeee: e og 






ey ae te maa CG CS 


4 we FS 


Benjamin, for the plaintiff. 
Roselius, contra. 


Martin J., delivered the opinion of the court. “2 

The plaintiffs allege that they sent a draft to the defend 
with directions to apply the proceeds thereof in the purchase — 
of a tract of land. That the defendant received the money’ 
but purchased no land, and refuses to return the funds now 
in his hands. 

The defendant admits the receipt of the draft from 
Crevillier, one of the plaintiffs, but avers that he was unable - 
to purchase the land as requested ; and that he has retained 
a little upwards of four hundred dollars for claims he has had 
to pay for this plaintiff, and admits a balance of one thousand 
one hundred and fifty dollars yet in his hands in her favor, 
for which he prays judgment in her behalf, against himself, 
without costs, as no amicable demand was made before suit. 
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Judgment was given according to the prayer of the defend- cagrsax ea 
ant, reserving to the plaintiffs their rights to the, balance = 


of their claim, which was disputed. The defendant hes psusaus are PARSONS ET AL. 


appealed to this court. ie: 
The counsel for the appellant assigned as error on the face Judgment may 
of the record : loathed: 
1, That judgment was given ex parte, and without the . udant, . or 
cause being fixed for trial. pis - admits 
2..That the answer does not admit any debt or balance ede cote 
due. to the plaintiffs, but only in favor of one of them. ——— * tal 
%. That part of a cause cannot be tried at one time, or OM, the plain 
one day, and the remainder at another time. to be reerved as 


No trial was had and none required for the balance % their claim, 
which is degen 


admitted by the defendant, and for which alone judgment ted. 
was rendered. It would, therefore, have been useless to plaingitie” oe 


have set down the cause for trial. ~ and the defend- 
ant admits he 


Judgment was erroneously given in favor of both plaintiffs, has a certain - 
sum inhishands, - 


There had been no trial as yet in the case, and the confes+ Vhich is due to 


sion of the defendant was made in favor of but one of the one of —_ 


olainti If any issue be tried there will be but one plaintiff ‘con a confession can * 


to join in the trial. ' _ aay be taken 4 sin 


& to whom the de- . 


It is, therefore, ordered, adjudged and al that the clean 


judgment of the District Court be annulled, avoided and 
reversed ; and that the plaintiff, Crevillier, recover from ‘the 
defendant the sum of one thousand one hundred and fifty 
dollars; reserving to the plaintiffs their rights as.to the 
remainder of the claim, they paying the costs of the appeal. 








Where the ap- 


oan 
e affirmance o! 
the jud: met 


from w 
appealed, = 


par- that the judgment they appealed from, be affirmed. , 

_ This singular demand on their part, has not been opposed ° 
by the adverse party, who have not appeared and prayed for 
the dismissal of the appeal. We will, therefore, grant the 
prayer of the party supplicating. 


the adverse 
not aring, 

to dismiss the 

appeal, the judg- 

* ment was 

ed at the cost of 

the party appeal- 

ing. 


CASES IN THE SUPREME COURT 


” FRERET ET AL. vS. MARIGNY. 


- APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, 


Where the appellants prayed the affirmance of the judgment from which 


they appealed, and the adverse party not appearing, to dismiss the appeal, 
the judgment was affirmed at the cost of the party appealing. 


The plaintiffs, Freret, Brothers, sued Bernard Marigny 
for the rescission of a sale of a tract of land or plantation, 


alleging a defect of title. Marigny cited in his vendors:in 


warranty, and after an investigation of the several titles, the 


District Court decreed the land to belong to the plaintiffs, 


free from all claims, &c., but that they pay the costs of suit, 
They appealed. 


J. Slidell, for. the plaintifis and appellants, made the 


fullowing point in this case : 
1. The judgment of the District Court is in ‘sonbaniin 
with the law and evidence, and should be affirmed. 


Martin, J.,, delivered the opinion of the court. 


The plaintiffs in this case have appealed from a judgneal 
which appears to have accorded to them all that. they 
required or prayed for ; but they complain in this court, that 
it condemns them to pay costs. 

On the other hand, the appellee has filed no answer, 
and says nothing. The appellants now present the novel 


spectacle of having abandoned the apparent attempt to be _ 


relieved from the payment of costs, and to obtain them from 
the appellee ; for they have come into this court, and prayed 





= 4% 
% 
P 
ey 
8 
“a 
4 
@ 
q 


















3 
de 
Ad 
| 
be 
bat 
‘ 
.. 











OF THE STATE OF ‘LOUISIANA. 


It is, therefore, ordered, adjudged and decreed, that the Basrens Der ~ 
judgment of’ the District Court. be affirmed; the appellants 4% 1896. . 
paying the costs of the appeal. ovmaanaidine 


ve. 
CUCULLU, EX’R. 


GUESNO’S HEIRS 0S. CUCULLU, EXECUTOR, &c. 


‘ 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF 
NEW-ORLEANS. , 


The heirs have the right at any time to claim and take the seizin and 
possession of the estate from the testamentary executor, on offering him 

5 a sufficient sum to pay the moveable legacies. 

Where the executor refused to pay over the funds of the estate to the heirs, 
on arule requiring him to do so, but appealed, he was muleted in five 
per cent. damages on the amount in his hands for the delay. 


In this case the heirs of Madame Guesto, deceased, took & 
rule on the defendant who was testamentary executor of the 
deceased, to show cause why he should not deliver over the 
seizin and possession of the estate to the heirs, and file an 
account to ascertain the amount coming to them. The 
executor filed his account, to some parts of which opposition 
was made. , 

On the trial of the rule, the judge of probates made: it 
absolute so far as regards the sum of ten thousand four 
hundred and eighty-six dollars, which remained in his hands, 
undisputed. The executor appealed. ; 


i 


L. Janin, for the heirs and appellees. 


De Armas, for the appellant. 


Bullard, J., delivered the opinion of the court. ‘ 


The appellant being executor of the last will of the widow 
Guesno, rendered an account of his administration at the 
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Eastxux Disr. Instance of some of the minor heirs of the testatrix, who a 
May, 1836. demanded seizin of the estate, to which an oppositionwag = 


conaxo’ mares filed in relation to some of the items. There appeared tovbe 


cuvcunty, EX’R. due to the minors who had made opposition, a sum of about 
ETC, ten thousand dollars, independently of the disputed items of 


the ‘account. . The minor heirs claim a right to receive that 
amount under article 1664 of the code, which declares that — 


the heir can at any time take the seizin from the testamen-. 


tary executor, on offering him a sufficient sum to pay the 
moveable legacies. Accordingly, pending the contest on the 


‘Theheirshave disputed items, they took a rule on the executor to show 
the right at any 


time, to claim Cause, why he should not deliver to the heirs such portions 
and. take the of the estate as he acknowledged to be coming to them, 


seizin and pos- . ‘ 
=", wd _ reserving the disputed items; and why a writ of fieri _facias 
testamentary ex- and possession, or a writ of distringas should not issue in case 


ing hima 8 offer of refusal to comply with the order of the court. -This rule 


en sum to pay after argument was made absolute, and the executor after 
moveable le- : , ; 
gacies. an ineffectual attempt to obtain a new trial, appealed. 


We have looked in vain into the record for any legal 


gs tr ground upon which the defendant alleges any right to retain 
pay over the possession of any portion of the estate, to which he admits 
unds of the es- 


tate to the heirs, the heirs are entitled. Nor has he thought proper to favor 


on a rule requir- 
cablints dt on, us with any argument, either written or oral in support of 


but appealed, ‘he such pretensions. The article of the code relied on by the 
re. per’ cent, appellees would be a dead letter, if its provisions could:be 


damages on om frustrated by such proceedings. Believing that the. only — 


amount in 


hands, for the object. in taking this appeal was delay, we feel bound to 
_ grant the prayer of the appellee, and to award damages. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be affirmed with five per 
cent. damages, on the sum of ten thousand four hundred and 
eighty dollars and eighty-three cents, and costs of the appeal: 
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ABAT US. BUISSON, CURATOR, &c, 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


A, judgment is the highest evidence of a debt, and the title merges in the 
judgment ; but proof of its discharge may be made by presumptive or 
circumstantial evidence, as well as by positive proof. 


The defendant, as curator of the vacant éstate of Frangois 
Loiseau, deceased, on the 10th April, 1834, filed an account 
of the first year’s administration, and a tableau of the effects 
and debts of said estate, and prayed that his appointment be 
prolonged for another year and that his account be homolo- 
gated. Joseph Abat made opposition to the tableau; and 
claimed to be placed thereon as a mortgaged creditor of the 
deceased, for the amount of a judgment and costs of ‘four 
hundred and fifty-eight dollars, which he had obtained in 
May, 1827, and which was duly recorded. . 

The curator denied that the estate of Loiseau owed the 
opponent any sum, and that the judgment annexed was 
rendered on a promissory note which had been paid. He 

pleads payment, and calls upon the opposing creditor to 
deliver up the note on which he obtained judgment.» 

The certificate of the recorder of mortgages showed, that 
the general mortgage resulting from recording the judgment, 
had been erased and cancelled, by order of the Court’ of 
Probates. 

H. R. Denis, Esq., testified, that he obtained this judgment 


for Abat on a note drawn by Sendos, and: endorsed by | 


Loiseau ; that, on referring to the papers lately, he finds his 
receipt for the note, which is withdrawn. He thinks, from 
the circumstance of his withdrawing the note, that it must 
have been settled; although he has no recollection of the 
money having passed through his hands, &c. 

Other witnesses testified as to the presumption and 
probability of the note and judgment being paid. 
53 
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The probate judge was clearly of opinion, from the cir. 
cumstancial testimony in the case, and the fact of the note 
not being produced, that it was paid. Judgment was given 


for the curator, from which Abat appealed. oa 
D. Seghers, for the appellant. : ; 
Pichot, contra. tied. 


Bullard, J., delivered the opinion of the court. ° 
The appellee having filed an account of his administration 


. of the estate of one Loiseau, Abat made opposition to its 


homologation, on the ground that he was an hypothecary 
creditor of the deceased, by virtue of a judgment rendered in 
1827, and duly recorded with the register of mortgages, 
which had been omitted in the account ; and he prays an 
amendment of the account, and that he be recognized asa 
creditor for the amount of said judgment. 

The curator, in his answer, admitted that such a judgment 
had been recovered and recorded, but he avers paymentin 
the lifetime of his intestate. 

The opposition was overruled and dismissed, and Abat 


appealed. 


judgment is © 
the iicton evi- 
dence of a debt, 
and the title 
merges in the 
judgment ; but 
proof of its dis- 
charge may be 
made by pre- 
sumptive or cir- 
cumstantial evi- 
dence, as well 
as by positive 
proof. 


The principle contended for by the counsel for the appellant 
is admitted: that a judgment is the highest evidence ofa 
debt, and that the original title merges in the judgment ; ‘but 
proof of the discharge of such judgment may be made by 
presumptions as well as by positive evidence. In this case, 
it appears that the judgment was against Loiseau as endorser 
of a promissory note ; that judgment was also recovered 
against the drawer. Some time afterwards, the note was 
withdrawn from the record by the plaintiff’s counsel, who, 
being requested to erase the mortgage or enter satisfaction, 
answered, that the money had not passed through his hands; 
and he could not do it. It further appears, that on the 17th 
July, 1827, a fiert facias issued against the drawer; ‘was 
returned by order of plaintiff’s attorney, on the 31st of the 
same month, and on the 2d August the note was withdrawn, : 
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the costs having been paid on the 29th of July; and the ag sr. 
note is not accounted for. — u 
-This evidence satisfies us as it did the court of the first ~~ rrerris ~ 
instance, that the debt had been paid, and the judgment vnaliies. 
extinguished. . 


























It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be affirmed, with costs. . 


FLEYTAS US. PIGNEGUY. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF” 
NEW-ORLEANS. © ’ ' 


A solitary instance of ill treatment of the wife by the husband, during a 
long cohabitation, when the origin of it does not appear, and is not 
aggravated in its character, will not authorise a judgment of separation 
' from bed and board. 


This is an action for separation of bed and board. The 
plaintiff is the wife of the defendant, and she alleges, her and 
her husband have been married since the year 1822, and 
that she has behaved towards him as a good and affectionate 
wife ; but that his violent and quarrelsome disposition, not- 
withstanding her endeavors to preserve peace and harmony, . 
makes her unhappy; and further, that on the 19th May, 
1835, her husband struck her, which, added to his other 
brutal, abusive and outrageous treatment, renders their living 
together any longer insupportable. She prays for a decree 
of the court, separating her in bed and board from her said 
husband. 

‘The defendant adinitted his marriage with the plaintiff, 
but pleaded a general denial to all the other allegations. in 
the petition. 
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' Upon these pleadings and issue the parties went to trialyy 


Several witnesses were called, whose testimony comesyayp 


with the record. The parish judge was of opinion, ‘on 


hearing all the evidence, that the defendant had soil 


treated the plaintiff, as to render her living with him, any 
longer, insupportable,.and thereupon decreed a. separation 
from bed and board, leaving their property and effects to'be 
regulated by a future arrangement or adjudication. The 
defendant appealed. 


Morphy and Grailhe, for the plaintiff. 


D. Seghers, contra. 


Martin, J., delivered the opinion of the court. 

The defendant is appellant from a judgment of “a 
from bed and board. 

The record presents but one solitary instance of ill treatment. 
It appears that the parties have been married for a number 
of years, and have several children. A witness has deposed 
that she has resided in the house of Mr. and Mrs. Pigneguy, 
for two years, and that some time in May, 1835, during the 


evening, she went into Mrs. Pigneguy’s room, and found her . 


sitting on the floor, with her head resting on her hands, and 
declaring one of her eyes was out; on examination,’ the 
witness perceived a redness or rather bruise over one of the 


eyes, and also a redness or contusion of the arms, near the 


elbow and shoulders, indicating a strong pressure of that 
limb, and thought she perceived the mark of a nail. Shortly 
after, the plaintiff, in a paroxism of rage, kicked at the door 
of the defendant’s (husband’s) room, with such violence tliat 
she burst it open. 

‘Another witness on the part of the plaintiff, (wife,) in 
relating an account of this domestic broil, states that the 
defendant remarked he had received a great provocation 
from his wife. His conduct, however, must be viewed with 


a considerable degree of aggravation, from the circumstance 


of the wife being in an advanced state of pregnancy. 
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It appears from the testimony, she miscarried a short time Eastanw Dier. k: 
afterwards; but her physician does not attribute this mis- i 


_ fortune to the mal-treatment of her husband: It was occa- = rumwmas 


sioned, according to his account, by her over-excitement, — 
violent exertions, and nervous sensibility. es 
Whatever may be the protection which married women 
may be entitled to claim from courts of justice, when ill 
treated by their husbands, we cannot concur with our learned 
brother, judge of the parish court, that this case presents 
proper and sufficient causes and grounds, to decree a 
separation from bed and board. ‘ 
The testimony shows and proves the defendant in this 
case to be of a quiet, pacific temper and disposition. He 


_ contends, on his part, that his wife (the plaintiff) is of a 


very different temperament. To rebut her assertions and 
allegations in the petition, which are denied by his ‘plea of 
the general issue, he offered a witness to prove that she was 
possessed of a violent and choleric temper and disposition. 
Her counsel opposed the introduction of: this’ testimony, 
which opposition was sustained by the court. 
We have no means of ascertaining the origin of this 
domestic broil. If the presumption in favor of the weak 
against the strong, operates favorably to the wife as 
against her husband, the account given of the defendant, 
in the evidence offered by the plaintiff, balances it. Her ey 
subsequent conduct creates some suspicion, that she provoked Betaer i 
the defendant to the quarrel. Husbands are men and not ‘Treatment of the 
- . Wife by the hus- 
angels. band, during a 
A solitary instance of ill treatment during a long cohabi- ie So a 
tation, when the origin of it does not appear, and’ when it is rigin of it does 


not appear, and 


not attended with circumstances which are much aggravated is aot Saee 
in their character, does not, in our opinion, authorise a ter, will not au- 


judgment of separation from bed and board. — * judg- 
‘ tion from bed 


It is, therefore, ordered, adjudged and decreed, that the ere 
judgment. of the Parish Court be annulled, ‘avoided and 
reversed, and that there be judgment for the defendant, 


with costs. 












May, 1836. 


TWOGOOD. 
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WINN v8. TWOGOOD. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, 


{n a redhibitory action by the buyer against the seller of a slave, to rescind 
the sale and restore the price: Held, that when the act of sale imports a 
warranty against redhibitory vices, although it further appears, the seller 
purchased the slave as a notorious runaway, the refereuce in the act of 
conveyance to the plaintiff, without a full disclosure of this defect, does 
not modify the warranty of the last seller. 

Objections to interrogatories that they contain leading questions, when the 
depositions or answers of the witnesses are to be taken on commission, 
must be made before the commission is forwarded to be executed. 


' Where the certificate or caption of the magistrate to depositions is brief, 
and not full and explicit, yet if it appear in substance that the witnesses 


appeared before him, swore to and subscribed their answers, &c., it will 
suffice. es 


This is a redhibitory action to annul the sale of a slave, 
and recover back the price. The plaintiff alleges he pur- 
chased a slave from the defendant for the sum of seven 
hundred dollars, with a general warranty against all diseases, 
vices and redhibitory defects of every kind. He further 
alleges that the said slave was a notorious runaway at the 
time of the sale which was carefully concealed from him by 


‘the seller; and that he has since absconded, and has not 
been found, although diligent search has been made. He 


prays that the sale be cancelled and annulled, and that he 
recover back the price which he gave at the sale. The 
defendant pleaded a general denial. 

The plaintiff read the act of sale from his vendor, the 
defendant, in evidence, which recites the sale of “a certain 


slave named Harry, aged about twenty-seven years, acquired - 


by purchase from R. F. M‘Guire, per act passed, &c., and 
dated the 31st.of December, 1832, and warranted free from 
the vices and maladies prescribed by law.” ; 
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_ The act of sale from M‘Guire to the defendant: was also- EasrauxDusr. 
read by the same party, which recites the previous sale to “Mays 1886. 
the defendant’s vendor, and stipulates that the slave “is wins | 
hereby warranted free from the vices and maladies pre- — »wogoon. 
scribed by law, save and except that of running away, to which 
he is subject, and the purchaser having. been duly’ notified 
thereof by the said seller, takes said slave subject to said 
[& vice, hereby:renouncing all recourse against said seller.” 
fe The judge charged the jury “that the fact of the defendant Br, 
: in his bill of sale, referring to his title, did not bring home the 
: knowledge of the contents of said act of sale to the pur- 
chaser.” This part of the charge was excepted to by the 
defendant’s counsel. 
The defendant’s counsel excepted to the reading of the 
depositions of several of plaintiff’s witnesses, on the ground 
‘that the interrogatories put by the plaintiff were leading 
questions. The court admitted them and ‘remarked “that had 
the objection been made at the time they were served, the 
counsel on the other side might have changed them.” 
The reading of another of the plaintiff’s depositions was 
objected to, on the ground that the formalities required by * 
_ law in executing the commission, had ‘not been complied 
with ; “no proces vérbal having been made, nor is there any 
seal of the judge to the declarations of the witnesses, nor in 
closing the proceedings.” “The defendant’s counsel took his 
bill of exceptions. 
Upon the evidence produced in the case, the district judge 
gave judgment annulling the sale, and for the return of the 
price, with costs of suit. The defendant appealed. 
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if M‘Henry, for the plaintiff. _ 
| 1. The verdict of the jury was correct, and the judgment... 
of the court below cannot be disturbed ; the proof is byan- 
authentic notarial act, which establishes the vice of charac- 
ter, which gives rise to redhibition of slaves. Civil Code, 
article 2505. 

2. The evidence taken altogether, shows that artifice was 
practised by the appellant on the appellee; for said appel- 
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Eaérenx Dest. lant purchased the slave as a runaway, and sold: him»to the. 

May, 1836. » appellee under full guarantee. Civil Code, article 184i; ond 
er 5th, 6th and 7th rules of said article. te 

8. The slave was diseased when sold by angelina 90 as 
to render him unfit for the object for which he was purchased, 
and the judgment for the nullity of sale, and the price of on 
slave for appellee, must stand. fs 


wheels. 


Sterrett, contra. Pi 


In a redhibi- des aiapl 
tory action by Bullard, J., delivered the opinion of the court. ch a 


the buyer against ee : ig 
the_ se’ Mier of a The plaintiff sues his vendor to cancel the sale, and recover ' 


tbe hils and int back the price of a slave, on the ground that said slavée'was: f° 


store the price: an habitual runaway and thief. The case was tried by jury 
Held, that when : 
the act of sale on the plea of the general issue, and there being a verdict 


al and judgment against the defendant, he appealed. 


hibitory vices, i inti i 
. aoa it fae, The act of sale, by which the plaintiff acquired the slave 
ther appears the in question, imports a warranty against redhibitory vices and 


ll 
as op mp defects, and the habit of running away is established by the 


notorious runa- 2 . +. Beg 
tig, the -voller: evidence. It further appears, that the defendant himself 


enee in the act had purchased the same slave as a notorious runaway. In 


f ee ; 
to the plamtift, the conveyance to the plaintiff, the act of sale by which the 


ithout a full - i im, i . i 
disclosure ofthis Gefendant had acquired him, is referred to; but, in’ our 


defect, does not opinion, such general reference without a full disclosure 
modify the war- 
ranty of the last Of the defect, does not modify the warranty of the seller. 


pee 5 to phe charge of the court on this point, was in our opinion ° 
n 
interrogatories, correct, and the bill of sarees taken to it, cannot avail 


that they contain 
leading” ques- the appellant. 


> a nang the There is another bill of exceptions in the record, relative 
answers of the to the admissibility of certain depositions taken on commisé 


betaken on cone sion, which were objected to on the ground that the questions 


. > befne Put to the witnesses were leading questions. We agree with 


the commission the judge, that the objection to the form of the interrogato- 


is forwarded to . tence 
be executed. vies ought to have been made before the commission was 


Where the forwarded to be executed. 


rtificat Sia ; , 
caption. ‘of the A further objection was made to the introduction of the ay 


potitione iabrich same depositions, on the ground that no proces verbal was 


and not full and made, nor any seal of the judge to the declarations of the 
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witnesses, nor in closing the proceedings. The certificate of Exsrenw Disr, 
the justice of the peace is very short; but it. appears in May,1836. 
substance, that the witnesses appeared before him, and swore = sauxm. 
to‘and subscribed their answers to the interrogatories and — jones 
cross-interrogatories annexed to the commission. The copy 4¥» ®#¢xwrrs. 
before us has an L. 8. after the name of the justice of the meen, ag — 


peace; but whether there was a seal we cannot decide, ance, that the 


? witnesses ap- 
because the fact does not appear by the bill of exceptions. peared _béfore 
F him, swore to 
—. subscribed — 
It is, therefore, ordered, adjudged and decreed, that the ‘he? ke. it will suf. 
judgment of the District Court be affirmed, with costs. fice. : 


SAUNE vS. TOURNE & BECKWITH. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


In a case turning on mere questions of fact, where there were numerous 
witnesses and the evidence somewhat contradictory, but the court below 
being of opinion the weight of the testimony was in favor of the 
plaintiff, his judgment was affirmed. 


This is an action against the defendants as part owners 
and agents of the steam-boat Abeona, claiming the sum of 
two thousand dollars in damages for carelessly and negli- 
gently running down and sinking the plaintiff’s schooner, 
with said boat, on the Mississippi river. 

The defendant, in a plea of the general issue, denied every 
thing alleged in the petition. 

The cause was submitted to the parish judge on the 
evidence, who pronounced the following judgment, which 
contains all the facts and circumstances material to the case : 

“1. That in matters of collision between vessels, it is a 
well settled principle that an inquiry is to be made, from the 
54 
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facts in evidence, into the means which the respective vessels 
engaged in the event, possessed of avoiding the collision, | 


“2. That in the present case, it is in evidence that. the 
schooner belonging to the defendant was drifting down the 
river, without sufficient wind to fill her sails, and thatallshe 
could do was to steer a little by means of two sweepson 


board, and a skiff towing her ahead. 


“3. That the steam-boat of the defendant having the 


advantage of a propelling power, her motions could be 


- directed, and her course easily altered. 


“4. That the defence set up by the defendants, that the 
steam-boat was in that part of the river which is the one 
usually occupied by boats ascending, and that the schooner 
was not in her proper place, cannot be countenanced by this 


- court, for the river Mississippi being a public ‘highway, no 
custom, even better established than the one relied upon, can ~ 


restrain the use thereof by navigators; but even admitting 


the fact relied on, and the existence of such a custom or’ 


practice, the steam-boat was nevertheless bound to use every — 


exertion to avoid the schooner. 

“5. That from the evidence, the court is satisfied that the 
injury sustained by the schooner Cultivateur, belonging to 
the plaintiff, was done by the steam-boat Abeona, belonging 
to the defendants; and that the collision might have been 
avoided, had those in charge of the steam-boat Abeona used 
all the means in their power to prevent it, and that it was not 
in the power of the plaintiff’s schooner to avoid it. 

» “6. That it is in evidence, that the repairs necessary to 
put the schooner Cultivateur in the same situation that she 
was in before she was sunk by the steam-boat Abeona, were 
worth one thousand dollars ; that the plaintiff had to pay siaty 
dollars for a lighter to raise her, and twenty dollars to tow her 
from the English Turn to the city; that in consequence of 
the sinking of his vessel, the plaintiff lost the freight of 
eighty-six hogsheads of sugar, at two dollars a hogshead, 


and of eight bales of cotton, at one dollar a bale, amounting: 


together to one hundred and eighty dollars. That he paid 
eight laborers for eight days’ work each, their wages being 
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worth on dollar and twenty-five cents per day, making Easrzax Qer. 
eighty dollars ; that he paid thirty dollars for the sdlvage of May, 1836. 
his sails; and finally, that the loss of his time during three SAUNE 


months, say from January Ist to April Ist, valued at twenty- —sounws 


five dollars a month, that is seventy-five dollars, making 4” ®**xwrts. 
together the sum of fourteen hundred and forty-five dollars ; 
being the losses and damages suffered by plaintiff. 

“7, That the steam-boat Abeona is admitted to be a vessel 
carrying merchandise for hire. 

“Tt is, therefore, ordered, adjudged and decreed, that the 
plaintiff recover from the defendants in solido the sum of 
one thousand four hundred and forty-five dollars, and costs 
of suit.” 


Strawbridge, for the plaintiff. 
J. Seghers, for the defendants. 


Martin, J., delivered the opinion of the court. 


This is an action for damages and remuneration for the ~ 
Joss and injury sustained by a little schooner, owned and 
navigated by the plaintiff, and which was run down and 
sunk by the steam-boat Abeona, owned in part by the 
defendants, and running on the river Mississippi. © The 
plaintiff alleges, that it was through the negligence and 


_ carelessness of the master of the steam-boat that the accident — Inacase, turn- 


happened, and the injury was done to his vessel. iep je Ratt 
The case turns entirely on the facts as detailed in the wheretherewere 
‘ . . a numerous  wit- 
evidence. As is usual in cases contested like the present, nesses, and the 


: : : evidence some- 
the witnesses are numerous, and the evidence is somewhat Vict contradic. 


_ contradictory. The parish judge who heard the parties, was tory, but the . 


tae" ‘ . é : court below be- 
of opinion the weight of testimony was decidedly in favor of ing of opinion 


the plaintiff, and gaye judgment accordingly. We are = “Timon 
. i was in favor . 
unable to say the court of the first instance erred. the plaintiff, his 
judgment - was 


It is, therefore, ordered, adjudged and decreed, that the ne 


judgment of the Parish Court be affirmed, with costs. 
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SAUNE US. TOURNE & BECKWITH. 
ON AN APPLICATION FOR A RE-HEARING. 


Where a schooner is floating down stream, and unable to use her sails, and 
a steam boat is running up under full steam, it is incumbent on the latter 
to show that she made use of the proper means of precaution to avoid a 
collision, or she will be liable for the damage done by running down the 

\ schooner. 

Steam-boats meeting vessels in the river, propelled by wind, should observe 
diffetent rules of precaution than in relation‘to other steam-boats, In 
such cases, the obvious means to avoid collision, is an alteration in the 


course or direction of the steamer. 


J. Seghers, for the defendant, applied for a re-hearing in 
this case. 

The opinion pronounced in this case seems to rest exclu- 
sively on the rule, that in mere questions of fact the court 
below is the best judge of the evidence. The appellant has 
the right however to have the evidence considered and colla- 
ted by this court, without regard to the opinion of the judge 
in the first instance. This rule however is not without 
exceptions. The reason why the inferior judge is deemed 
better prepared to decide on the evidence, ceases when in 
cases like this he has not seen the witnesses. In this case 
the testimony is all taken on commission, and out of the 
presence of the judge, except a small part of it. 

2. The whole of this testimony goes to show that the fault 
did not lie with the master of the steam-boat. This is clearly 
shown by the testimony of the defendants, and especially 
that of two witnesses who were examined in the District 
Court, in suits there, by the owners of the cargo against the 
defendants. This testimony consisted of the captain and 
mate of a vessel the steam-boat had in tow at the time, and 
ig now in evidence in this case. 
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3. This court. will certainly not be prepared to say the 
district judge erred in deciding differently in the suit by the 
owners of the cargo against the present defendants, than the 
parish judge in this case. The district judge heard the wit- 
nesses and decided in favor of the defendants. The same 
evidence is in both cases. The other case will come before 
this court also, and under the same circumstances. This 
court must then either violate the rule or apply it in contra- 
diction to their present judgment, that the judge who hears 
the evidence is the best judge of the facts. It would be 
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somewhat singular to decide one way for the vessel, and . 


another for the cargo. A re-hearing is respectfully prayed 
for. 


Bullard, J., delivered the opinion of the court. 


In this case a re-hearing was allowed, and we have 
deliberately examined the testimony again, and considered 
the arguments offered, and proceed to state our reasons for 
adhering to the judgment first pronounced. 

The question presented by the case is, whether the officers 
of the steam-boat Abeona took the proper measures of pre- 
caution to avoid the collision. We are satisfied from the 
evidence that the schooner was not at the time propelled by 
the wind, and had not the use of her sails, but was floating 
sideways down stream, making efforts by means of sweeps, 
and a small skiff ahead, to make the port of New-Orleans. 
It was, therefore, manifestly impossible for her to change her 
course so as to avoid a steam-boat approaching her path 
under a head of steam. We repeat, therefore, that it is 
incumbent on the defendants to show that the steam-boat 
did make use of proper means of precaution to avoid running 
upon the schooner. 

The most obvious means to avoid collision is clearly an 
alteration of the course or direction of the vessel. In this 
case ‘it is not pretended that the steam-boat changed her 
course, so as to pass on either side of the schooner, although 
the schooner was seen at the distance of a mile ahead. The 
chief pilot left the helm just before the two vessels met. At 


Where a schoo- 
ner is floating 
down stream, 
and unable to 
use her sails, 
aud a steam-boat 
is running up 
under full steam, 
it is incumbent 
on the latter, to 
show that she 
made use of the 
roper means of 
precaution, to 
avoid a collision, 
or she will be 
liable for the 
damage done by 
running ~ down 
the schooner. 


Steam-boats 
meeting vessels 
in the river pro- 

lled by wind, 
Phould Pore 
different rules of 
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left uncertain, but we are satisfied from the violence of the 
shock, and the extent of the damage done, that she must still 
have been under head way. 

The foggy weather called for additional vigilance on the 
part of the steam-boat, which had left port in such kind of: 
weather. The right of steam-boats ascending the river to 
keep along the left bank, according to a pretended usage, 
can only apply in relation to vessels of the same kind, des- 
cending. It would be no excuse for a steam-boat to run 
down a vessel propelled by wind, that the latter was too 
near shore, and in the usual track of steam-boats ascending. 
Story on bailments, 386. Believing as we do from the whole 
evidence in the case, that with proper vigilance and precau- 
tion, on the part of the officers of the Abeona, the collision 
might have been avoided, and that no fault can be attri- 
buted to the captain of the schooner, it is ordered that the 
judgment first pronounced remain unchanged. 


BRUNETTI US. MAYOR ET AL. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


Licenses granted to persons by the mayor of New-Orleans, in pursuanice of 
certain ordinances, to sell fruit at stands or stalls on the levee, confer 
personal privileges which cease at the death of the grantee, although the 
period for which the license is given, has not expired. P : 


This is an action for damages. The plaintiff alleges h 
is testamentary executor and universal legatee of one 
Tambourline, who had obtained a license from the corpora- 
tion of New-Orleans, conferring on him the privilege of 
vending fruit on the levee and occupying a stand, for the 
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annual sum of fifty dollars, payable quarterly. That said gExsreun Dist. 


Tambourline died in the beginning of May, 1834, after 
occupying the premises a little over four months, and that 
-he, the plaintiff, is entitled to succeed to his privileges for the 
balance of the year, under said license ; but that the stand 
has been given to another person, under a new license, to 


_ take effect at the end of the unexpired quarter for which the 


deceased had it. He further alleges, that he claimed from 
the mayor the privilege of occupying the stand and selling 
fruit. for the whole year, under the license granted to 
Tambourline, in virtue of his will as executor and universal 
legatee, and tendered the money at the beginning of the 
next quarter, but that it was refused, and his claim to the 
privilege rejected. He prays for a judgment for one thousand 
dollars in damages, which he alleges he has sustained, 
against the corporation and the person to whom the new 
license is granted. 

The corporation, by its counsel, excepted to the petition, 
that the matters charged therein are not sufficient in law to 
maintain the action, and in not setting forth the demand for 
damages with more precision and certainty ; which exception 
being overruled, the defendants pleaded a general denial. 

Upon this issue and the pleadings, the parties went to trial 
before court. The parish judge, who presided at the trial, 
pronounced the following judgment : 

“This cause was this day argued before the court, when 
after duly weighing the evidence adduced, and arguments of 
counsel, the court considering: 

“1. That the plaintiff, as universal legatee of the late 
‘Tambourline, had a right to the stand occupied by the said 
deceased. 

“2. That the city ordinance giving to the mayor the 
right of removing said stands, and assigning other places for 
them, must be understood as giving that right to the mayor 
for public purposes only, and not to put another person in a 
place already occupied. 

“3. That it does not appear from the testimony that 
another stand was assigned to plaintiff, in lieu of the one 
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Eastern Dist. formerly occupied by Tambourline, as is provided for by the 


aforesaid ordinance. . 
“4. That the plaintiff, in this case, did not apply for any 


mayon grat, thing else but the continuation of the license owned by the 


late Tambourline. 

“5. That the loss occasioned to plaintiff is shown to be 
of fifty dollars per month, and that the plaintiff has been 
deprived for seven months of the privilege to which he was 
entitled to. 

“It is, therefore, ordered, adjudged and decreed, that 
judgment be entered in favor of the plaintiff against the 
defendants for the sum of three hundred and fifty dollars, 
with costs of suit.” 

The defendants appealed. 


Roselius, for the plaintiff. 

1. This is an action against the corporation of New- 
Orleans, claiming damages for having illegally deprived the 
plaintiff of the benefits of a stall on the levee for the sale of 
fruit, under a license purchased by his testator for one year. 

2. It is contended by the defendants, that the right con- 
ferred by the license is strictly personal, and not heritable or 
transmissible. The general rule is, that all rights are 
heritable, but there are some exceptions ; this case is, how- 
ever, not one of them. At all events, if this case is excepted 
from the general rules, it lies on the defendants to show it. 

8. The evidence clearly establishes the amount of damages 
awarded, so that the judgment should stand. 


Eustis, for the defendants, contended, that the licenses 
granted to these fruit sellers and others are merely personal 
and not heritable ; and that there should be judgment for 
the defendants. 


Martin, J., delivered the opinion of the court. 

This was an action'to render the corporation of New- 
Orleans responsible in damages for refusing to the plaintiff 
the privilege of a license to sell fruit at a stand on the levee, 
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which had been granted to a person now deceased, to whose Easrxuw Dist. 
rights the plaintiff claims to have succeeded by inheritance. _-¥ay, 1856. 
He had a judgment for damages, which the defendants seek _snuxerns 
to have reversed in this court. sisieiioeinis 
It appears that the mayor is authorised and required 
annually to grant licenses, which authorise the grantee to 
sell fruit on a spot to be designated, and susceptible of being 
changed by an officer of the city police. 
An annual sum is paid for these licenses, payable quarterly 
in advance. - The plaintiff was allowed after the death of 
the incumbent to sell fruit until the end of the quarter, for 
which the last payment had been made by the deceased 
grantee. 
The counsel for the defendants contends, that these  iconses great- 
licenses are personal to the grantee, and therefore not —_ persons by 


mayor of 


transmissible by inheritance. New-Or' cans, in 
The plaintiff’s counsel, on the other hand, urges that they Pin ordinances, 


: ‘ to sell fruit at 
are evidence of a lease for the term for which they are pot op 


granted, of the spot of ground occupied as the stand for the on the levee 


hee : : fer personal 
sale of fruit. This is the only question which the case privileges which 
ase at the deal 
presents, ; pete a the ‘quaten, 
it i the chie istrat although the 
The necessity of applying to magistrate of the —, wad oi 


city for such licenses, offers a presumption that some discretion the license is 
is to be exercised as regards the person applying for them ; i saa 
and in this respect they differ from a pedler’s license, which 
is obtained from the treasurer of the state by any person 
paying the tax. 

The obligation imposed by the ordinance on the grantees, 
to have their licenses ready at all times to be exhibited to the 
police officers, appears in some degree calculated, besides 
being a means to inforce payment for the use of the privilege 
under the license, to prevent any other person, not apparently 
the grantee, from being employed in selling fruit, except as 
agent or servant of the grantee, who is responsible for them. 
If these licenses may be had as matter of right, on mere 
application, and the mayor is without the exercise of any 
discretion, then the plaintiff cannot complain, if he was 
required to apply for a license in his own name. 

55 








434 


Eastenn Dist. 


May, 1836. 


HUNT ET AL, 
v8. 
SUARES, 





CASES IN THE SUPREME COURT 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be annulled, avoided and 
reversed, and that there be judgment for the defendants, with 
costs in both courts. 


‘ 


HUNT ET AL. US. SUARES. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where certain articles are sold ‘o the defendant, and the seller agrees to 
put them up for use, and find the materials to do so, and the articles are 
destroyed by fire on the premises of the buyer, before they are all put 
up, they are at his risk, and the loss is his. 


This is an action on an account for merchandise sold and 
delivered by the plaintiffs to the defendant, between the 20th 
April and Ist of October, 1835, amounting to the sum of 
five hundred and sixty-five dollars and seventy-five cents, 
according to an account annexed. 

The defendant pleaded a general denial, and that he made 
a contract with the plaintiffs for putting up certain marble 
mantle and chimney pieces, the plaintiffs obligating them- 
selves to furnish the necessary materials, and to do the work 
and labor; that before any of the chimney pieces were put 
up and finished, the house in which they were to be put up; 
was destroyed by fire; and that all of said materials destroyed 
in said house, were at the risk of the plaintiffs, and had never 
been delivered to this respondent. He prays to be dismissed 
with his costs. 

The plaintiffs proved that’ most of the articles charged 
were delivered to the defendant, and that several of the 
marble mantle pieces were put up in his house, and that one 
of them was not quite finished when the premises were 
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destroyed by fire. There were sixty-four dollars worth of Easrsaw Dier. 
articles charged up to the 25th of July, which were not “ay, 1896. 
proved. It was further proved that payment was demanded, ie are - 


and that the defendant offered to pay for the articles which 
he ordered, but refused to pay for the others. There was no 
evidence of any contract. No testimony was introduced by 
the defendant. . 

The district judge was of opinion, the plaintiffs made out 
theircase, and rendered judgment accordingly. The defendant 
appealed. 


L. C. Duncan, for the plaintiffs. 


Roselius, contra. 


Bullard, J., delivered the opinion of the court. 


The plaintiffs sue to recover the price of various articles, 
as detailed in their account, which they allege were sold and 
delivered to the defendant, the principal articles consisting of 
marble mantle pieces and hearths. 

The answer contains a general denial, and the defendant 

farther avers, that he made a contract with the plaintiffs, for 
the building and putting up of certain marble mantle and 
chimney pieces, the plaintiffs obligating themselves to furnish 
the materials and the work and labor; that before any of 
the mantle pieces had been put up, the house was destroyed 
by fire, and that if any of the materials were in the house 
at the time, they were at the risk of the plaintiffs. 

The delivery of most of the articles charged, is proved ; 
but there is no positive evidence of such a contract as is set 
up by the defendant. He seeks to bring the case under 
article 2729 of the Civil Code, which provides that “when 
the undertaker furnishes the materials for the work, if the 
work be destroyed, in whatever manner it may happen, 
previous to its being delivered to the owner, the loss shall be 
‘sustained by the undertaker, unless the proprietor be in 
default for not receiving it, though duly notified to do so.” 
It appears to us from the evidence, that the principal contract 
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Eastern Distr. Was one of sale of the mantle pieces ready made, and that 
May, 1836. the agreemerit to put them up and furnish materials for that — 
PARMELE Er aL. PUrpose, does not take the contract as to the mantle pieces 
wave OUt of the rule which governs that species of contract, and 
zr at. —_ that as soon as they were delivered, they were at the risk of 
Pe sche the purchaser, unless a special agreement to the contrary be 
=e, shown. There is nothing in the record to show that the 
agrees to put Plaintiffs understood the contract at the time, as it is now 
and find ae interpreted by the defendant, and the cost of putting up is . 
terials to do so, trifling, compared with the cost of the article. 
and the articles 


are destroyed by But there is no proof of the delivery of those articles 
a charged previously to the 25th of July, and in this respect 
er, before they the judgment must be reformed. 

are all put up, : 

they are at ‘od 

isk, and t “ 

lossishis. ‘It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be reversed and annulled, 
and proceeding to render such judgment as in our opinion 
ought to have been given below, it is further considered, 
that the plaintiffs recover of the defendant the sum of five 
hundred and one dollars and seventy-five cents, with costs 
of the District Court; those of the appeal to be borne by the 
plaintiffs and appellees. 


PARMELE ET AL vs. M‘LAUGHLIN ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where goods were purchased and directed to be sent to the buyer, at a 
distant place, consigned to a certain commercial house, they paying 
freight : Held, that before delivery, either to the buyer or consignees, the 
sale was not complete, especially as the buyer had not complied with its 
terms on his part. 


A fraudulent purchaser who obtains property by fraudulent representation, 


acquires only a naked possession, which gives no right to any of his 
ereditors to attach in his hands. 
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A purchaser of goods, obtained by the seller through fraudulent represen- 
tations, who buys with full notice of such fraud, acquires no right or 
property in them; they are liable to the claim of the true owner in his 
hands. . 
This is an action to recover from M‘Laughlin, the 

' purchaser, and Patton, his transferee of an invoice of goods, 

the sum of two thousand and thirty-nine dollars and fifty 

cents, the amount for which they were sold by the plaintiffs 
to M‘Laughlin. 

The pleadings, facts and evidence of the case are stated 
in full in the opinion of judge Bullard. 

The case was tried against Patton, who was arrested in 
New-Orleans and held to bail. M‘Laughlin never made his 
appearance, and an attorney was appointed to represent him, 
as an absent defendant. 

The district judge was of opinion from the evidence, that 
M‘Laughlin was a fraudulent and swindling purchaser who 
left the city before the goods were delivered, or the contract 
completed; that but for Patton, the plaintiffs would have 
taken their goods back, but he held conversations with them 
and lulled them into security. He was, therefore, an actor 
in the fraud before the purchase was complete, and when the 
sellers might have protected themselves. 

. Judgment was rendered against the defendants in solido, 

for the sum claimed. The defendant, Patton, appealed. 


Strawbridge, for the plaintifis contended, that when any 
thing remained to be done, as between seller and buyer, 
the contract was not complete, and no right of property 
attached ; and that in this case no right of property vested in 
M‘Laughlin, which he could transfer to Patton. 2 Kent's 
Commentaries, 390, 391, 392. 


J. Porter, for the appellant. 

1. There was no fraud committed on the plaintiffs by 
M‘Laughlin, and even if there was, Patton was not a party 
to it. . 
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2. It is not alleged that any fraud was committed by 
Patton, but merely that he was acquainted with the fraud 
committed by M‘Laughlin; and supposing this to be so, it 
does not entitle the plaintiffs to recover from Patton. 

3. A false representation, gratis dictum, affords no ground 
of action. 2 Kent’s Commentaries, 486. 12 East, 632. 

4. The whole conduct of Patton resolves itself at most 
into injuria absque damnum. 

5. The loss sustained by the plaintiffs, was the consequence 
of their own imprudence, and breach of confidence on the 
part of M‘Laughlin. 

6. The sale from plaintiffs to M‘Laughlin was complete 
between the plaintiffs and defendant, though payment was 
not made. Louisiana Code, 2431. 

7. M‘Laughlin had a right to sell of course, to transfer toa ~ 
creditor. The legal title was vested in him. Civil Code, 
2431. 2 Kent’s Commentaries, 492. ' 

8. The re-sale may be prevented, but not set aside. 4 
Martin, N. S., 475. , 

9. Goods cannot be stopped in transitu when the bill of 
sale has been assigned by consignee, even though assignee 
knew they had not been paid for. 9 East, 506. 


Bullard J., delivered the opinion of the court. 


The plaintiffs allege that M‘Laughlin, one of the defend- 
ants, representing himself as a person of good credit, and 
authorised to draw bills upon one Coffin, of Mississippi, pur- 
chased goods from’ them to the amount of two thousand and 
thirty-nine dollars and fifty cents, for which he was to pay 
by a draft on said Coffin, endorsed by one Shields, or on 
Shields, endorsed by Coffin, at nine months, including three 
months interest. That, at the request of M‘Laughlin they 
shipped the goods on board the steam-boat Splendid, but that 
M‘Laughlin fraudulently and clandestinely left the state 
without furnishing the draft or paying for the goods, and on 
the voyage, or at Vicksburg, or some other place on the river, 
transferred the same to the other defendant, Patton, who had 
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converted them to his use, well knowing the premises. They Easrean Disr. 
ask a judgment for the price of the goods against both the ay, 1836. 
defendants in solido. , PARMELE ET Ab. 
_ The answer contains a general denial, and judgment ., Your 
having been rendered in favor of the plaintiffs, the defendant, ET AL. 
Patton, appealed. 
The purchase of the goods is shown; and it appears that 
before they were shipped, Patton arrived here in pursuit of 
M‘Laughlin, as his absconding debtor. His first plan was to 
attach the goods which he found on the levee, but he was 
advised not to adopt that course, as perhaps they had not 
been paid for. He then called on the plaintiffs and ascer- 
tained the terms upon which they had sold, at the same time 
- representing M‘Laughlin as a smart, capable man, and that 
he, Patton, had an idea of advancing him some money and 
sharing in the profits of the purchase. 
This conversation appears to have occurred after the goods 
were put on board the Splendid. M‘Laughlin disappeared : 
without making the promised arrangement for the payment of 
tlte goods, or even getting the bill of parcels from the sellers ; 
but Patton, instead of levying an attachment, took passage on 
the same boat with the goods. In the course of her voyage to 
Vicksburg, M‘Laughlin came on board, and then the packages 
were all transferred to Patton in payment of an old debt. 
The receipt, or informal bill of lading, given by the master 
of the steam-boat, is for three boxes merchandise from Where 8 
Parmele & Baker, marked J. T. M‘Laughlin, Jackson, Mis- “¢y° ,Purenased 


and directed to 


sissippi, to be delivered at Vicksburg, Lyons & Gilmore pay- ern - = 
ing freight for the same. This paper never appears to have tant place, eon- 


been delivered to M‘Laughlin, nor does it furnish ‘any other Sgned ‘ 8 cer. 


evidence of property in him than his name marked on the house, cA 
boxes. The only consignees mentioned are Lyons & Gil- Held, that before 


; deli j 
more. The goods were to be delivered, they paying the {, oe Gat 


freight. But if we construe the receipt to mean that the Aig tng the 
e was. not 


boxes were to be delivered to M‘Laughlin, still it would complete, espe- 
appear that no delivery had been previously made, and tea Rs 


without such delivery the sale was not complete. It appears, — —— 


however, at the same time, that the goods had been shipped part. 
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Eastern Distr. al. the request of M‘Laughlin. This it is contended was aq 
May, 1836. delivery, the goods having been sent to the place designated 
ranmere er at. Dy the purchaser. But this delivery on board must be taken 
| oMnaucni~ = Connexion with the receipt or bill of lading, and with the 
ET AL. previous circumstances of the contract, and the obligation 
of the buyer to furnish a draft according to agreement, 
Without such compliance with the conditions of the contract, 
such a delivery would be considered as conditional. 2 Keni, 

391. 

However doubtful the case might be under these circum. 
stances, in relation to a bond fide purchaser from M‘Laughlin 
after the shipment of the goods, yet it is manifest that Patton 
was minutely informed of all the previous circumstances 
attending the purchase, and the shipment. He knew that 
M‘Laughlin had disappeared without complying with his 
promise, and not satisfied with concealing from the plaintiffs 

A fraudulent his knowledge of M‘Laughlin’s character, his representa- 
nein tions were calculated to throw them off their guard, and to 
by fraudulentre- induce them to part with the goods. We cannot doubt that 


presentation, ac- . ; j 

— yon al M‘Laughlin obtained the goods fraudulently, however honest 
e: 0: ny, ° +8 ° . 

which gives no his original intention may have been. In the case of Gasquet 


right to any of & Co. vs. Johnson, this court held that a fradulent purcha- 


— in his ser who obtains property by fraudulent representation acquires 
; only a naked possession, which gives no right to any of his 


A Be gen sad . “ ‘ 
———— creditors to attach in his hands. 2 Louisiana Reports, 514. 
e ft er ° . . 
through fraudu- The case of D’Wolf in 2 Mason’s Reports, is a still 


lent representa- 
tions, who buys stronger case. 


with full notice According to the authority of these cases, Patton could 
of such fraud, 7 ‘ ‘ 

aequiresnoright have gained nothing, even by an attachment of the goods in 
dil ed are question ; much less can he as a purchaser with full notice, if 


liable to the gis’ ° a 
claim of the true UOt @ participation in the fraud. 


owner, in his 
wenn It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be affirmed, with costs. 
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OF THE STATE OF LOUISIANA. 


MILLAUDON ET AL, US. PERCY ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where certain moneys, arising on the balance of a judgment, are ordered 
to be paid into court, and before it is deposited, execution issues for the 
whole amount of the judgment, an injunction will be sustained for so 
much of said moneys as are shown to have been paid, and for such further 
sum as the defendants in the judgment will be entitled to receive in 


their own right, and dissolved for the remainder. 


This is an injunction suit. The case grows out of the 
manner of executing a judgment, which Percy and others, 
stockholders of the Planters’ Bank of New-Orleans, obtained 
against the present plaintiffs in injunction, as former direc- 
tors of said bank. This judgment decrees a certain amount 
of money to be paid over to Perey, &c., and the balance to 
be paid into court, to be divided among the stockholders of 
the bank. A tableau of the respective claims of the stock- 
holders was made out, on which the present plaintiffs in 
injunction were placed, as claimants and stockholders. 

When the judgment was first rendered in the case .of 
Percy and others vs. Millaudon and others, the parties entered 
into the following agreement : 


“Jt is agreed, that as regards the sums to be paid into 
court by the defendants, Millaudon and J. Abat, for distribu- 
tion among the stockholders, after payment of the debts of 
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the Planters’ Bank, the amount due to them as creditors and | 


as stockholders shall be deducted out of it, and the balance 
shall be paid over to ‘me, (A. Hennen,) as attorney for the 
other creditors, so soon as a statement and tableau of division 
can be made out; but in the mean time, no part thereof is 
to be paid by said Millaudon and Abat; yet they shall pay 
the balance as above stated, as soon as demanded, as speci- 
fied above, and in case they should delay or refuse to pay the 
‘56 
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Eastrery Drsr. same, they shall pay an interest on the same, at the rate of 


May, 1836, 
oOo 


MILLAUDON 
ET AL. 
v8. 
PERCY ET At. 


ten per cent.; and an agreement to this effect is to be signed, 
“ A. Hennen, attorney for the plaintiffs, 
“L. Millaudon, for himself and J. Abat,” , 


Notwithstanding this agreement, execution was issued for 
the whole amount of the judgment, which Millaudon and 
Abat had enjoined, alleging and setting up large payments 
and the foregoing agreement asa defence. ° 

The defendants in injunction admit the payments and 


.credits claimed, but pray that the injunction be dissolved ° 


with ten per cent. interest and twenty per cent. damages, &c, 

The district judge, on a rule taken, dissolved the injunc- 
tion without giving any relief, and the plaintiffs therein 
appealed. 


Macready, for the plaintiffs and appellants. 


1. The judgment dissolving the injunction is erroneous, 
because it allows no credit for the sum due to the appellants, 
as stockholders of the Planters’ Bank, and which was 
expressly stipulated in the agreement entered into by the 
parties to the first judgment. By that agreement, the 
amount due to them was to be deducted from the balance of 
the judgment in the original suit, which was ordered to be 
paid into court. 

2. The injunction should not have been set aside, except - 
for the sum found due, after allowing the appellants the 
amount paid by them on the original judgment, and the » 
sum also due to them as stockholders, &c. 


Hennen, contra. 


Martin, J., delivered the opinion of the court. 

This case commenced by injunction. The plaintiffs in 
the injunction are now appellants from a judgment decreeing 
its dissolution, without extending the relief for which they 
asked and obtained it in the first instance. The injunction 
was originally obtained on the 28th of August, 1832, to stay 
an execution which had issued on the judgment of this court, 
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_ pronounced in the case of Percy et al. vs. Millaudon et al., Easrzax Dist. 
$ Louisiana Reports, 568. _ May, 1886. 
The injunction was granted on the sworn allegation, that m1vavpow 
-thé applicants had paid all the moneys which by the said — 
judgment they were condemned to pay absolutely and uncon- *?"°¥ ¥F 4. 
ditionally; that by an agreement entered into with the 
plaintiffs in that judgment, with regard to the sum which 
was to be brought into court for distribution among the 
creditors or stockholders of the bank, the defendants therein 
were allowed to retain such sum, as would appear to be due 
to them, as forming a part of the creditors and stockholders 
of the said Planters’ Bank, and as soon as a division and 
tableau of distribution could be made, they should be required 
to pay the balance, and not before. 
_ It appears, a tableau of distribution was accordingly made, 
by which the rights of these parties, who were the defend- 
ants in the original judgment, and now plaintiffs in injunction, 
were sought to be ascertained. To this tableau of distribu- 
tion they filed their opposition. Their claims as creditors ‘ 
and stockholders were allowed ; but their opposition to 
certain charges, and particularly to commissions and fees 
allowed to the attorneys of the opposite party, were overruled. 
From the judgment of the court, on the tableau, they 
obtained an appeal, which was dismissed on account of some 
irregularity at the June term of this court, 1834. 6 Louisiana 
Reports, 584. 
On the decree of dismissal of the appeal reaching the 
District Court, the injunction was dissolved, as to the sum 
already paid by the present appellants. 
They do not deny, that the sum they are entitled to retain 
under the agreement, as creditors and stockholders, is not Where cer’ain 
correctly ascertained in the tableau approved by a judgment on the balance 
of the District Court, unappealed from and now unappeala- al a judgment 


a 7 : ordered to 
ble; but they seek to be relieved from certain charges which be pa : into 
; rt, 
that judgment allows. it is "deposited 
: ‘ execution issues 
As the judgment on the tableau is not now appealed for the’ hake 
from, the present appellants must be considered as included amount of the 


therein, and concluded by it. 
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astern Dist. But the same judgment allows them the sum of five 
May, 1836. thousand one hundred and six dollars and sixty cents, with 
““wattaunon interest thereon to the time allowed by the original judg. 

rat ment of this court. The injunction ought, in our opinion, 
rercy kr at. to have been made perpetual as to that sum. 


judgment, an in- 
Janction will be 


sustained for so [t is, therefore, ordered, adjudged and decreed, that the 
much of — sai¢ : 


moneys as are Judgment of the District Court be annulled, avoided and 
va ng reversed, and that the injunction be made perpetual as to 
mothe gm the sum of sixty-four thousand two hundred and fifteen 
fendants in the dollars and fifty-four cents, already paid, and also for the 


Wdgmentwillbe further sum of-five thousand one hundred and six dollars and , 


sag SA —_— sixty cents, allowed by the judgment of the District Court 
nh right, anc - . _* - 
dissolved for the on the tableau, and dissolved as to the residue ; the appellees 


remainder. ‘ : 
or paying costs in both courts, 


MILLAUDON ET AL. US. PERCY ET AL. 
ON AN APPLICATION FOR A RE-HEARING. 


Where interest is stipulated to be paid on a balance of a sum of money, as 
soon as it is demanded, and a delay or refusal to pay ; and no demand 


is shown by the party claiming it, the interest will not be allowed. 


The defendants in a judgment, who were required to pay a certain sum of 


money into court, for distribution among the stockholders of a bank, may 


retain in their hands the amount due them, as a part of the stockholders ‘ 


who are to be paid. 


Macready, for the plaintiffs in injunction, prayed for a 
re-hearing in this case, on the following grounds : 

1. The judgment does not give full effect to the agreement 
between the parties, which states that the defendants in the 
judgment shall not he required or bound to pay over, either 
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to the sheriff, or the plaintiffs in the judgment, the amount of Easrean Disr. 
stock held by them, and the sums which are due to them as May, 1896. 
stockholders. wrensbeén 
2. The court in its recent judgment says, these parties = "r™ 
shall be permitted to retain, out of the amount of the original rercr ev at. 
judgment against them, the amount of the debts due to them 
as stockholders of the bank. But it does not give them the 
right of retaining in their hands what is due to them for their , 
own stock ; so that the agreement is only supported in part. 
3. It would be nugatory to compel them to pay over to the 
sheriff a sum of money, which they would have a right to 
demand from him the next instant. 
They pray that the judgment be so amended as to allow 
- them to retain in their hands the amount coming to them as 
stockholders of the Planters’ Bank, as shown by the tableau 
of distribution. 
Hennen, contra, prayed that the judgment be further 
amended, requiring the defendants in the original judgment 
to pay interest on the balance due according to the agree- 
ment between the parties. 





Martin, J., delivered the opinion of the court. 


In this case a re-hearing has been granted, on ‘the applica- 
tion of the plaintiffs in the injunction. They claim to be Where inte- 


exemptéd from the obligation of paying into court the sum rest is aa 
paid ona 


which is due to them as stockholders of the Planters’ Bank. balance of a sum 


. . ° . . of money, as 
This exemption is claimed under an agreement with the Soo, ae ie isde. 


plaintiffs in the original judgment against them, and now eeeens Oe 5. 
defendants in injunction, and who do not deny it, but contend to = Sng endl ne 
that if the judgment be amended, so as-to give the benefit of femndisshown 
this agreement to these parties, it ought also to be amended, chiming i —_ 
in order to allow them the benefit of another part of the same be allowed. 
agreement, and in which they set up a claim for interest. = The pay os es 
It appears to the court, that this latter demand, set up by ment, who were 


some Pas ; dt 
the defendants in this injunction, cannot be allowed, because a pedi gs | 


by the very terms of the agreement, interest was only to run ™oncy, __ into 
A OY court, for distri- 


on the balance due, from the time it was demanded, and bution among 


Ss Nae SSE SeReNECenenterenenennee ee 


ener 
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Eastzan Disr. payment was delayed or refused; and no demand is shown to 
_ May, 1836. have been made. 


DOUMEING * 
uaxprt, ruron, It is, therefore, ordered, adjudged and decreed, that: the 
BTC. judgment heretofore pronounced in this case be amended ; 


oe and that the plaintiffs be exonerated from the obligation of 


retain in their paying into court the’ amount due them as stockholders, 
handstheamount : i 

due them, as a according to the sums allowed them on the tableau; and 
= ag that the remaining parts of the said judgment remain undis- 
to be paid. turbed. 


DOUMEING vs. HAYDEL, TUTOR, &c. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF 8ST. JOHN 
THE BAPTIST. 


The provision of the Louisiana Code, article 2297, making the parents of 
minors responsible for the damages done by their minor children while 
under their care, is found under the head of quasi offences, and does 
not relate to the contracts of minors, &c. 

The plaintiff alleges, that in 1833 and 1834 he employed 
one Lucien Troxler, a minor son then living with his mother, 
and natural tutrix in the parish of St. John the Baptist, and 
with his mother’s consent, to sell goods on his account as a 
hawker or pedler; and for this purpose furnished him with 
a cart and two horses, and a stock of goods amounting to 
seven thousand six hundred and seventy-two dollars; that 
in the course of his trading, said Troxler only returned two 
thousand five hundred and eighteen dollars, leaving a 
balance due of upwards of five thousand dollars ; and that he 
has embezzled this sum and sold the horses and cart, and 
appropriated the whole to his own use and squandered it 
together, so that both him and his mother, who was then 
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his natural tutrix, have become liable for these sums and E,sreax Dist. 


damages. That since incurring liability for-these claims 
the mother has died, and that Antoine Haydel has been 
appointed tutor to the son. 

He prays that the tutor, and also the administrator of 
Madame Troxler’s succession be cited, and that judgment be 
rendered in his behalf for the amount of his claim. 


* May, 1836. 





DOUMEING 
v8. 
HAYDEL, TUTOR, 


The defendant pleaded a general denial; and that he was ~ 


not liable, nor the estate of Madame Troxler, even if the 
facts stated were true, (which are denied) and that the 
plaintiff was alone to blame for employing a person of the 
youth and inexperience of the son, and was the cause of his 
falling into dissipated habits, &c. 

Evidence was produced to show the embezzlement and 
loss of the plaintiff. 

The judge of probates was of opinion ‘no liability attached 
to the defendant or the succession of Madame Troxler, and 
gave judgment accordingly. The plaintiff appealed. 


J. Seghers, for the plaintiff and appellant, contended that 

the defendants were liable, under the article 2297 of the Lou- 
isiana Code. This position is supported by the most eminent 
French commentators. See 11 Toullier, No. 271, 275, 278. 
13 Duranton, No. 708, 709, 710, 714, 715, 716. 
- 2. It is objected, that the article of the code, relied on to 
support the plaintiffs action, is found under the title of quasi 
offences, and does not apply. This objection cannot avail the 
party. ~The Court of Cassation, in France, in construing the 
Napoleon Code, pays no regard to the title or paragraph 
under which an article may be placed. For instance, it 
applied to last wills and testaments, the article 1157 which is 
found under the head of contracts. 5 Toullier, No 430. See 
also 1 Martin, N. S., 79. 


Morphy and Grailhe, contra. 
1. Minors are not bound by contracts made in the course of 


trade, unless they be emancipated. Louisiana Code, 379, 
1775, 1778, 1867 and 2222. 5 Martin, NM. S., 651. 3 Ibid., 400. 
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Eastern Dist. 2. The inexecution of a contract gives a right to damages 
May, 1336. ex contractu and not ex quasi delicto. Quasi offences are those 
poumerxg PY Which an injury is done, independent of any agreement, 
vs. Louisiana“ Code, 2294. 2 Louisiana Reports, 429. 3 Ibid,, 
— ge ‘ ' 
591. 11 Toullier, page 136. 


Martin J., delivered the opinion of the court. 


In this case the plaintiff sues to recover from the minor, 
Lucien Troxler, and the succession of his deceased mother 
and late tutrix, the sum of five thousand one hundred and 
fifty-three dollars, alleged to have been embezzled by the 
minor son whilst in the employment of the plaintiff in selling — 
goods as a pedler, with the knowledge of his mother. 

The Court of Probates rejected the claim, and the plaintiff 


‘The provision appealed. . 
=a — The counsel for the appellant relies on a provision in the 
, 
. sae Louisiana Code, article 2297, which renders the mother 


po senate (after the death of the father) responsible for the damage 


ble for the dama- 
pentenshetale occasioned by her minor children, residing with her, &c. 


minor children, This article is found in the code under the head of quasi 


I fl 
their care, is Offences, and it would be absurd to extend its interpretation 


found under the 
heed. a anal and application to the contracts of minors. 
offences, and 
does not relate 


to the contracts It is, therefore, ordered, adjudged and decreed, that the 
of maimors, ike. judgment of the Court of Probates be affirmed, with casts. 
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WAKEFIELD v8. M‘SKINNELL. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, 


The surety in a bail bond, may surrender his principal in execution, at any 
time before the conditions of the bond are made absolute by a judgment 
against himself. ; 

If the principal in a bail bond dies before judgment is rendered against the 
surety, so as to put it out of the power of the latter to surrender him in 


execution, the bail will be discharged. 


The counsel for the plaintiff took a rule on the defendant, 
to show cause within ten days, why judgment should not be 
rendered against him, as bail for Wm. Wilkins, in the sum 
of six hundred and forty-six dollars and sixty-six cents, with 
interest, being the amount of a judgment obtained against 
the latter, and which remained unpaid. 

The defendant in his answer stated, that Wilkins, the 
principal iri the bail bond, had died, long before he was noti- 
fied that a ca. sa. had issued against him ; and that if he had 
had notice in time he could have surrendered him ; that the 
business of said Wilkins, on the river, rendered his absence 
from the state frequent before his death. He prayed that 
the rule be discharged. 

The evidence showed that writs of fiert facias and: ca. sa. 
had issued against Wilkins, and returned unsatisfied the third 
Mondays of May and July, 1835. Wilkins died in Louis- 
ville, Kentucky, in September, 1835. .This proceeding 
undgr the rule, commenced November 10th, 1835. 

The district judge decided that bail might be relieved at 
any time before he is fixed, by complying with the terms of 
his bond. He is a conditional surety, and as such is entitled 
to relief by a compliance with the condition, if such a com-. 
pliance is possible. If the condition become impossible, as 
by the death of the principal, he should be relieved. There 
was judgment discharging the rule. The plaintiff appealed: 

57 
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Schmidt, for plaintiff and appellant. 
1. The bail is liable for the judgment against defendant, 


under the 219th article of the Code of Practice, it being 


clearly shown that the condition of the bond was forfeited by 
the departure from the state of Wilkins. 

2. The inferior court erred, therefore, in deciding that the 
surety was released by the death of the defendant, Wilkins, 
under the 230th article of the Code of Practice, as will be obvi- 
ous by referring to the 235th article, which provides that the 
failure to surrender the person of the debtor, &c., entines 
plaintiff to judgment against surety. 

3. The judge a quo, misled, no doubt, by the maxim that 
the law never requires impossibilities, forgot that it was inap- 
plicable in a case where the responsibility had already 
attached, and where the law merely asa favor allowed a 
surrender, provided it was practicable, after the obligation of 
the bail became irrevocable. 

4, The District Court was also misled by supposing the 
bail required in Louisiana analogous to bail at common law, 
as understood in England and in our sister states. This 
analogy vanishes on the slightest examination, since bail at 
common law only becomes answerable for the appearance of — 
the debtor. See Jacobs’s Law Dictionary, verbo Bail. Bacon's 
Abridgment, verbo Bail.. Edinburg Encyclopedia, same title. 

5. The nature of bail in Louisiana, is further explained in 
the Louisiana Code, articles 3033 to 3037, both inclusive, and 
an attentive examination of our legislation, will show that 
bail in Louisiana is equivalent to the judicatum solvi of the 
Roman law, whenever a defendant leaves the state ; whereas 
at common law, bail is invariably analogous to the judicia 
sisti of the Romans. Digest, lib. 2, tit. 8, sec. 15. < 


Kennicott, contra. 


Mathews, J., delivered the opinion of the court. 

This is an appeal from a judgment of the court below, 
pronounced in relation to a rule taken on the defendant, to 
show cause why judgment should not be entered against 
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him as bail of a certain Wm. Wilkins. The judgment was Easrxuw Disr. 
~ jn favor of the defendant, from which the plaintiff appealed.» 
It is shown by the facts of the case, that Wilkins, after’ waxzriuy 
giving bail, left the state and died at Louisville, Kentucky, RRR 
in the month of September, 1835. Judgment was obtained 
against the principal, and two writs of execution were issued 
and returned before his death, viz: a fieri facias anda ca. 
‘gm; the returns to which show that neither his propealy or 
person could be found. 
The counsel for the plaintiff relies principally on an alleged 
forfeiture of one of the conditions of the bail bond, for a 
recovery against the bail; and that is, the departure of the 
defendant in the original suit from the state, without leave 
of the court. 
The conditions prescribed by the Code of Practice to be 
annexed to a bail bond, and which are to determine the obli- 
gations of the parties to it, appear to be two. Ist. That the 
defendant shall not depart from the state without leave of 
the court. 2d. That he shall appear when judgment shall 
have been rendered, &c. The bail is made responsible, as it. 
would appear, by the act of departing from the state without 
leave, or by the negligence of his principal in not appearing 
after judgment rendered against him. These conditions are 
found in articles 219 and 222. It must be confessed that 
they are calculated to produce confusion in this part of our 
civil procedure, as the first seems to apply ‘to arrests for debts 
generally, and the last to arrests for those not yet due. In 
the present case, neither party has favored us with a copy of 
the bond; but we presume it contains the condition -pre- 
_ scribed by the code, in ordinary cases of suits for debts due, 
- and no other. Although no other be expressed in the bond 
by which the bail is rendered responsible, and the means ‘The surety in 
pointed out by which he may be discharged; yet there is = "his 
another clearly implied by the rules in relation to bail, found oma rapa 


at any 


in the articles 230 and 231; according to which the surety time before the 
, conditions of the 

may release himself from all obligations, by surrendering the bond are made 
: soeag? : . absolute by a 

person of his principal in execution, at any time before they judgmentagain ‘ 


become absolute, by a judgment against him ; viewed in this himself. 
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Eastern Dist. light the bail authorised by our jurisprudence is very similar’ 


May, 1856. to that known to the common law, by the appellation of 
zourns Dail above. 


Frhawlg No one can doubt of the complete exoneration of a surety 
If the princi- in a bail bond, from all his obligations, by the surrender of 


pal in abail bond 





dies before judg- his principal, in pursuance of the articles of the Code of . 


ment i is eee 
squint ewaes Practice last cited ; notwithstanding the latter may ad interim 


ty, so as to pat have been absent from the state. The evidence shows that 
it ourof the Pow- the death of the defendant in the original suit, put it out of 
to surrenderhim ig power thus to exonerate himself; an occurrence which 
in execution, the 

bail will be dis- forms a legal excuse for both the principal and his surety, in 


— not complying with the conditions imposed by the contract. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


TOURNE US. TOURNE, 


APPEAL FROM THE COURT OF THE FIRST JULICIAL DISTRICT. 


.  Excesses, cruel treatment and outrages, on the part of the husband towards 
the wife, form a legal ground for separation from bed and board, when 
it is of such a nature as to render their living together insupportable; 


but the court must judge from the proofs and circumstances, not from 


the opinions of witnesses, whether these grievances are of such a character - 


as to render the life of a reasonable woman intolerable. 


A series of studied vexations and provocations on the part of the husband, 
without resorting to personal violence, might constitute that degree of 
cruel treatment and outrages, which would form just ground for a 
separation from bed and board. 


But the partial treatment of one of the children by the father, and the 


child’s disobedience towards the mother, supposed to result from the 


a 
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father’s encouragement, will not be deemed sufficient ground for a : Be 


_ separation from bed and board. ~ 


: No acts of ill treatment occurring after the inception of suit, can be 
as grounds or cause for a judgment of separation. 


A marriage contract entered into in France, where no community of 
acquests and gains existed by law, and none was stipulated, yet when 
the parties removed to Louisiana, such a community took place by 
operation of law, in reference to the property acquired here. 


The wife has an action against the heirs of her husband, to recover her 
share of the property of the community alienated by him in fraud of her 
rights; but when she claims this right, in addition to a judgment of 
separation from bed and board from her husband, and fails in the first, 
she is not entitled, hen, to any remedy in relation to the property. 


This case commenced by the institution of two separate 
actions. The wife first sued her husband for her half of the 


- community, alleging that he had endeavored to defraud her, 


by selling his property to his two sons, and by suing his 
creditors. See the facts of this case, in the suit of Tourné vs. 
His Creditors, reported in 6 Louisiana Reports, 459. 

Madame Tourné afterwards sued her husband for a 
separation from bed and board. This case was tried with the 
former one, on its return from the Supreme Court. The 
pleadings and facts material to the case, are sufficiently 
stated in the opinion of the district judge, who tried it in the 
first instance. 

“ This is a suit of separation from bed and board, between 
husband and wife, and also to sgt aside a sale from the 
husband to his sons; made, as is alleged, with the intention 
to defraud the wife of her contingent interest in ‘the commu- 
nity. These causes of action were originally dilated into 
two suits, which have since been consolidated. 

“The gravamen of the suit for separation is ‘that since 
about five years, and since the return of the husband from 
Europe, in 1828, some causes of which she is ignorant have 
totally estranged her husband’s affectiong from her, and have 
brought on her his inveterate hatred. 
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Easrenx Distr. “That since that time her husband has neglected her in 
May, 1836. -an outrageous manner, has abandoned her, has ill-treated 1 
gourxe “her, and suffered others, especially two of her children, to 
rovnne, Speak to her in an insulting manner, in her own house, and 
that by his abuse and insults he has rendered their living 
together intolerable.’ 

_. These parties lived together, as is admitted on both sides, - 
in harmony, from 1798 to 1828. They came from France 
about 1815, having left two of their daughters in France, 
and brought three other children with them; the father 
went and brought the daughters from France in 1828. 

*[ am at a loss to determine from the evidence what is 
the cause of difference between them; on one side it is said 
to have originated with the youngest daughter, on the other 
it is alleged to grow out of the mother’s partiality for a 
daughter married to Auvray ; be that as it may, neither from 
the allegations of the petition, nor from the evidence, can I 
discover any legal cause for granting a separation from bed 
and board. Members of the family and neighbors have been 
examined on both sides, and the result is, that there is some 
disagreement, the cause of which is not satisfactorily explain- 
ed, but there is nothing like outrage or positive ill-treatment 
proved against the husband. 

“ As to the statement of witnesses, that their living together 

’ is intolerable, this general declaration ought to have little 
weight with the court; the facts are to be proved which 
make it so, the opinion or notions of the witnesses will not 
suffice. 

“It would lead to the subversion of society, if for every kind 
of disagreement, married persons were divorced. Estrange- 
ment of affections, and the coldness and indifference which 
grow on changeful man, are not good reasons for divorce. 

“There is no sufficient cause exhibited in the evidence 
produced before the court to sustain the plaintiff’s demand 
for a divorce, and with this part of the demand, falls the 
second branch of the cause. 

“The defendant must pay the costs, as a debt incident to 
marriage. 
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«Jt is, therefore, considered that there be judgment for Fasrenx Dis. 


the defendant Jacques Tourné, and that plaintiff, Jeanne » -“y, dares 


Revidre Tourné, return to, and live with her husband.” 
“From this judgment the plaintiff appealed. 


Deblieux, for the plaintiff and appellant. 


_ D. Seghers, contra. 


- Bullard, J., delivered the opinion of the court. 

The plaintiff sued her husband for a separation from bed 
and board, on the general allegations, that for some years 
past, somé causes of which she is ignorant, have lately 
estranged her husband’s affections from her, and brought 
upon her his inveterate hatred; that since that period he 


has neglected her in an outrageous manner; has abandoned .- 


her, ill treated her, and suffered others, particularly two of 


her children, to speak to her in an insulting manner, in her |. 


own house, and that by his abuses and insults he has 
rendered their living together intolerable. 

The defendant in his answer denies these allegations, and 
avers, that during thirty-five years of cohabitation with his 
wife, he has always treated her with the regard which their 
relative situation demanded. He admits that recently he 
has beén obliged to impose some restraints upon the expenses 
of his wife, in consequence of an infatuated preference on 
her part for one of the children. 


The District Court rejected her demand for separation, and 


she appealed. 

The evidence certainly shows that for a period of more 
than thirty years, these parties lived together in harmony, 
and brought up a family of five children, most of whom are 
now established in the world. During that period she 
showed herself an industrious and frugal wife, and enjoyed 
the entire confidence of her husband, who, on his departure 
for France, some years since, to bring over two daughters 
who had been left there for their education, entrusted to her 
the management of his affairs. During that long series of 
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Kasteny Disr. years, it is not pretended that her husband ever treated her 
May, 1836. with unkindness, or left her wants unsupplied. Soon saftey 
rovrre his return, about five years ago their domestic troubles come 


rounxr, menced. The causes of this change are in a great measure . 


Exeesses, cru- Wrapped in mystery. It is not pretended that the husband 


a Pe mmr was ever guilty of personal violence towards the plaintiff, 


the part of the is j 
ro te ae is it shown that she was in want, much less abandoned 
the wife, form a by him. - (es 


I d fi 
a from  LXcesses, cruel treatment and outrages, forma legal gro 


bed and board, for separation from bed and board, when such ill treatment 
such a nature as is Of such a nature as to render the parties living together 


eae senna insupportable. Louisiana Code, 138. The tribunal called 


insupportable ; * ° ‘ 
hut ehe eout OF to pronounce on the gravity of the offence, or series of acts 


must judge from complained of, must judge according to the proofs of such. 


th fi 
pote cing facts, whether they are of such a character as to render the 


oe are ne life of a reasonable woman intolerable, making proper allow-. 
nesses, whether ances, for the frailty of our nature, the just authority of the 
these grievances 


are of such a husband, and the respect due by him to the mother of his 


character 5 if. Children. We cannot take the opinions of witnesses as to 


of a reasonable ¢{he conclusions we are to draw in these matters. Weare 
woman intolera- ' s ‘ . 
ble. bound to decide according to facts. Some witnesses have 


A 2 Ss f . . = . - . 
ctudied wex.. Stated, it is true, that they think the longer cohabitation: of 


tions and provo- the plaintiff with her husband would be intolerable. Many — 


pat of the hus. of the facts from which they appear to have drawn this con- 
an 


without: . * . ° ° . Ca ° : 
reborting to per- clusion, are, in our estimation quite trivial. A series of stu- 
sonal violence, died vexations and provocations on the part of a husband, 


might constitute, “ ° : . 
that degree of Without ever resorting to personal violence, might constitute 


- outrages, that degree of cruel treatment and outrages which. would 


which - would forma just ground for a separation from bed and board. K 


form just ground , ' 
for a separation i8 probable that the unkind treatment and disobedience of 


from bed and one of the daughters, was one of the principal causes of the 
But the partial present unhappy controversy. So far as the evidence shows 


f : 
of the children the conduct of the defendant, in relation to that treatment, 


by the father, j c ° 
by Te chin, it May be imputed to the weakness of a father, perhaps 


a = ‘with more propriety than to the cruelty of the husband. But 

tl - ° . a 

cr, supposed to we concur with the judge of the District Court, that the 
sult from the canes : : 

fathows enon, Plaintiff has not shown enough to entitle her to a separation 

agement, will from bed and board. 
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‘ +» ~ Jt has been urged, that since the inception of this suit, the fasrsax Dist. 
aggravated ill treatment of the defendant towards his wife, May, 1836, - 
ought to. be taken .into consideration by us, in deciding on ~ qouaxx 
the case. We do not feel authorised todo so. The only hes 

. . TOURNE. 
question we have to examine, is whether the facts alleged no be deemed 


as having occurred before the suit was brought, are sufficient sufficient ground 





























to justify a separation. raPaae from ed and 

Soon after the commencement of this suit for separation, ys of in 
the plaintiff discovered that her husband had sold’ some treatment occur- 
valuable property to two of his sons, and about four months me Fan ran |e 
afterwards he made a surrender of his property to his credi- poster oe povkad 4a 


tors. She instituted another suit against her husband and for a judgment ~ 
her two sons, alleging that the sale was in fraud of her wv 
rights, and praying it might be annulled, alleging at the 

same time, that her husband had made a fraudulent surren- 

der, and had been appointed syndic of his own creditors. In 

a supplemental petition, she alleges that according to the 

marriage contract, which was entered into in France, she 

was entitled absolutely in her own right, to one-half of the’ 

property acquired during the marriage, and that no commu- 

nity of acquests and gains existed between them, according 

to the laws of Louisiana, but that one-half of the property 

thus acquired, forms her paraphernal estate. | A marriage 

' The marriage contract was entered into in that part of pir grap econ 
France, which was at that time governed by the written a at ae 
law, and where a community of acquests did not exist, quests and gains 
unless by stipulation between the parties. The clause in oa “soy 23 
the contract, on which the plaintiff relies in support of her *ipulated, yet . 


; a when the parties 
pretensions, is in these words: “‘S’associent les futurs époua en removed to Lou- 
tous les acquéts qwils feront pendant le mariage, lesquels chacun cqunninie Sh 
fera & sa volonté.” &c. The only sensible construction we Oe eee 
can give to this clause, is that the -parties intended to reference to the 
establish between them a community of gains. On their Ler wn i i 


coming to reside in this state, such a community took place The wife has 


: A , an action against 

by operation of law, in reference to property acquired here, the heirs of her 

fo unless expressly excluded by their matrimonial agreement. ae wy ay Ma 
This is the construction most favorable to the wife.. The % the property 

of the communi- 


law gives to the wife an action against the heirs of her ty, alienated by 
58 ; 


~ 
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Eastzrn Dist. husband, to-recover her share of property of the community, 
May, 1836. 
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him in fraud of 
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alienated by him in fraud of her rights. Louisiana Code, 
2373. Having failed in her suit for separation from bed and © 
board, she is not entitled at this time, to any remedyvin 
relation to the property in dispute. However suspicious that 


her rights; but tfansaction may appear, especially when coupled with-a_ 


when she claims 
this right, in ad- 


surrender of the residue of the property to creditors, so soon 


dition to a judg- afterwards, grounded on the allegation of losses sustained by 


ment 
tion 


of separa: 


from b 


ed reason of the extravagance of the wife, of which this record 


and board, from : : 1 Se ; : : 
berbodend. bet furnishes no evidence, yet the wife is without immediate 


nae me _ remedy, unless so far as she may be permitted to oppose a 
is not enti- . . . . 
tled, then, toany tableau of distribution, asa creditor for a small amount, and 


remedy in rela- . , : . 
tion to the pro- *e¢ognised as such by the proceedings in the case of Tourné 


perty. 


vs. His Creditors. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


CHARDON’S HEIRS vS. BONGUE. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF 


NEW-ORLEANS. 


There is no rule of law requiring the names of the witnesses to a will, to 
be inserted in the caption, or any particular part of the testament. It is 
sufficient if they sign. . 


A mere suspension of the proceedings in making and writing a will by the 
notary, for two or three hours, in consequence of the weakness of the 
"testator, or his want of decision, or for time to reflect more maturely on 
the disposition of his property and affairs, when the notary and witnesses 
do not leave the house, is not a turning aside to other matters, so as to 
_ rendet the will illegal or null. 
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The notary is prohibited from interrogating the testator, or so to shape his Easiinw Disr. 


inquiries, while writing his will, as to suggest a particular disposition of May, 1836. 
‘ ———_—=_= 
his property. A suggestion of the notary, is proscribed asa ground of  cyanpon’s 


nullity, by the Louisiana Code. 
This is an action instituted by the heirs and representatives 
of Joseph Chardon, deceased, residing in France, against the 
defendant as testamentary executor, to annul and set aside 
the will of the deceased. 


The pleadings and evidence of this case, are so fully set 


forth in the opinion of the probate judge, that the following 
extracts are taken as a full statement of the case. 

“Joseph Chardon, formerly of the city of New-Orleans, 
died in the.said city on the 7th of July, 1830. A few days 
previous to his death, to wit: on the 3d of July he executed 
his testament before Felix De Armas, notary public; by 
that testament. he emancipates all his slaves, bequeathes to 
one Jenny and to one Eugene, formerly his slaves, a sum of 
three thousand dollars each, and institutes the defendant, 
Pierre Isaac Bongue, his universal legatee, and appoints him 
his testamentary executor. 

“The plaintiffs appearing as brothers and nephews, and 
as such Jawful heirs of the said Joseph Chardon, attack the 
will made by the deceased, as aforesaid, on several grounds 
and allegations detailed in a~petition and supplemental 
petition, by them presented to this court, and pray that the 
same be declared null and void, as well as the proceedings 
had thereupon, and that the said J. Chardon be adjudged to 
have died intestate, &c. 

“The answer is a general denial. 

“The best means, I think, of arriving at a decision of the 
case, is to examine seriatim the allegations of the plaintiffs, 
and to ascertain-how far they are supported by the evidence, 
and by the laws applicable to the case. 

“]. The first allegation of the plaintiffs is, that Felix De 
Armas, the notary public who received the testament, ‘has 


never been requested by the said Chardon, to come near . 


him for the purpose of receiving this pretended will, in which 
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Eastern Dist. renin no mention is made that he had ‘been requ to = 
May, 1836. do 80.’ ip 
CHARDON’S “The testimony shows, on’ the contrary, that the deceadi 
me Was desirous that F. De Armas should make his will, 
BONGUE. 


- 


Phebe, a witness introduced by the plaintiffs, says: ‘he 
expressed a wish to make his will; this was some two weeks 
previous to his death; he called deponent up at night, and 
requested her to-go after Mr. De Armas, the notary, that he 
wanted to make his will; that his property should not go to 
his relations, they having wounded him in the Havana, of 


which wounds he was dying.’ Felix De Armas states: 


‘that some days previous to the receiving of the instrument, 
some five or six days, he was sent for by the late Joseph 
Chardon; deponent accordingly repaired to his house, ‘on 
Levee street ; Mr. Chardon then observed to deponent, that’ 
he wished to have his business arranged ; deponent was the 
notary of Mr. Chardon, and had frequent occasions of seeing 
him ; deponent observed to him, that whenever he was ready, 
he had only to send for deponent to receive his will; Chardon 


at this time was sick; some days afterwards Mr. Bongue 
called on deponent,’ &c. The witness then goes on to state, 


that Bongue having informed him that Chardon desired to 
make his will, he went, &c. Jenny states, ‘that when Mr. 
De Armas arrived, (the very day that Bongue had gone for him,) 
he.asked of Mr. Chardon what he desired of him, to which 
Mr. Chardon replied, that he wanted to make his will.’ It 
is therefore evident, that it was at the request of Chardon 
that the notary came to receive his will. With regard to the 


want of mention in the will of such request, I know of no » 


law requiring such mention. 

“2. The second allegation or ground is, ‘that in. this 
pretended testamentary deed, nothing shows or even indi- 
cates, that the witnesses, whose names are seen at the end 
ef this pretended will, had been present to what properly 
constitutes the will, that is to say, the dictation by the testa- 
tor, and the perusal (the reading I presume) to the testator, 
sm presence of the witnesses, and that the said witnesses had 
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this pretended will,~is no sufficient compliance with the 
exigencies of the law.’ 

This appears to be an objection to the form of the will, 
_ and on éxamining it attentively, I infer from all its parts, 
that the subscribing witnesses to the will, are evidently 
the same whose presence is stated at the beginning, and 
throughout the whole instrument, wherever the witnesses 
are mentioned ; besides, no part of the evidence shows the 
‘fact to have been different. 

«3. The third allegation or ground is, ‘ that this pretended 
will has been made in the house of said Bongue, in the 
middle of his servants, which circumstance alone makes it 
suspicious.’ This ground will be examined hereafter, in 
connexion with the allegation of fraud and violence. 

“4. The fourth ground is, ‘that Oliver Drolet and Jacques 
Imbert, who appear in the said will as witnesses, were at the 
time it is pretended that the said will was made, employed 
in the service of the said Bongue, in the gambling house 
kept by the said Bongue; that Laurent Garnier, now in 


France, who appears also as witness to the said will, was a » 


complaisant friend of the said Bongue, who was giving him 
salary for feigning of really gaming in the gambling house, 
kept then by said P. I. Bongue, for the purpose of attracting 
true gamblers ; that the said Laurent Garnier was the same, 


who, without any mission to that effect, on the part of the, 


said Chardon, went for and brought the said Oliver Drolet 
and Jacques Imbert, to serve as witnesses to the said will.’ 
“Tt results clearly from. the evidence, that the three 
witnesses to the will, to wit: Oliver Drolet, Jacques Imbert 
and Laurent Garnier, occupied: more or less disreputable 
stations in the. gambling concern of the defendant. In fact, 
the testator, the universal legatee, the witnesses, all belonged 
to the same class; but although it be not disputed that’ there 
are but few employments less honorable than those of a 
gambling house, still there is no law in-this state, incapaci- 


been the same whose names and: christian names are MeN- Easrsuw Disr. 
tioned at the end of the said will, and that this mention of May, 1836. 
the names of the said witnesses, made only at the end of  cuanpon’s 
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May, 1836. 
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Easrsnn Disr. tating persons of that description to appear as witnesses, 


either to a will or any other act, or in a court of justice nor 


_is there any law in this state; declaring that aman in the 
employment of a legatee, cannot. be a witness to the willy’ 


Even in France, where the law in that respect, very diffonang 


from ours, prohibits the testimony of the servants of a 
it has been decided, ‘that the servant of the legatee may bea 
witness in a public will.’ Recueil général des lois et arréts, par 
Sirey, vol. 13, part 2, page 65. Journal du Palais, pe 9 
page 525. 

“5, The fifth ground is, ‘that Felix De Armas, notary. 
public, had no capacity to draw, in a valid manner, the said’ 


. will as he did, at the time, when, and at the place where he 


did draw it.” Felix De Armas’s quality of notary being 


acknowledged, his capacity for drawing a will at any time, 


and at any place within the district of country for which he 
is commissioned, is beyond dispute; and I must confess, 
that I could not well understand the argument of oe 
plaintiffs’ counsel on this ground. 

“6. The sixth ground is, ‘that the will bas not been 
written at one time, without interruption, and without turning 
aside to other acts.’ The very same words used by our present 
code, article 1571, ‘at one time, without interruption, and, without 
turning aside to other acts,’ were made use of in the Civil 
Code, under which the Supreme Court decided the case of 
Seghers, attorney for absent heirs vs. Autheman, executor, 


&c., 1 Martin, N. S. 82. In~that decision, the words ' 


‘without interruption’ are considered as adding nothing to 
the force of the words ‘without turning aside to other acts, 
both phrases meaning, that nothing else shall be done, until 
the will is completed. That such must have been the under- 
standing of the legislator, results evidently from the 1578th 
article of our present code, where the words ‘ without interrup- 
tion, or turning aside to other acts,’ in the English side, are 
represented, on the French side, by the words ‘de suite et sans 
divertir a @autres actes.? The French commentators on the 
article of the French Code, describing the formalities in the 
superscription of mystic wills, which requires, like our article 
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1578, that ‘tout ce que dessus sera fait de suite, et SANS Kasrsax Disv. 


divertir & d’autres actes,’ observe, ‘parle mot actesonentend May, 1856. 


affaires, negotia. On peut donner au testateur malade un 


breuvage, le pauser, s’il est blessé; mais on nepouvrait pas . 


enterrampre ces formalités pour passer un bail, une vente, 
une procuration, au méme pour écrire une lettre.’ Pandectes 
Frangaises, vol. 9, page 36. Unity of action and time, is all 
that is required by the different expressions employed in our 
law, as well as in the French law. Does the evidence in 
the present case show, that that unity was observed in the 
making of the will in question? From the testimony it does 
not appear, that any other act or business negotium was 
done or intervened, until the will was completed; therefore 
there was unity of action. The length of time which elapsed 
while the testament was making, and the pauses which the 
testator made, are insisted upon by the winapi: counsel, as 
constituting an interruption. 

“The testimony varies with regard to that length of time. 
Imbert, their principal witness, contradicts himself in that 
respect: for in his first examination, he says ‘the will was 
made between 5 and 6 o’clock in the evening,’ which would 
give us, at farthest, a duration of an hour, and in his second 
examination, on being asked how long Mr. De Armas was 
employed in receiving the will, he answers, ‘a long time, 
two or three hours at least.? The notary, Felix De Armas, 
positively declares, that the will was written without inter- 
ruption, and he explains, that Chardon, whilst dictating his 
will, was suffering, and would pause some time between the 
different clauses, and on being asked whether he considers a 
pause or delay of fifteen minutes, half an hour, or an hour,’ as 
an interruption, he answers in the negative. But nothing 


shows that there was a division of time, or in othergwords, | 


that any thing foreign to the will intervened, to disturb the 
unity of time and of action. 

“7. The seventh ground is, ‘that this pretended will has 
never been dictated by the said Joseph Chardon to the said 
Felix De Armas.’ The plaintiffs, in support of this ground, 
rely upon the evidence of Imbert, one of the witnesses to the 
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Easrznx Dist. Will. . That witness states, ‘that when the will was received, 


May, 1836. J, Chardon answered with difficulty, yes or no, to the questions , 


CHARDON’S 
HEIRS 
v8. 
BONGUE. 


put to him ; he did not dictate it,’ and on being recalled by 


the defendant’s counsel, and cross-examined, he, repeats, 
that Chardon did not dictate his will, but answered yes or 


no to what was asked him; that after the preamble of the 
will had been written down by the notary, Chardon said 
distinctly, that he gave liberty to his slaves, also three 
thousand dollars to Eugene, who is now in court, and the like 
sum to the other child; he then paused for a considerable 
time, and remained silent. The notary then being tired. of 
waiting on him, seeing that he did not resume, asked him 
how he meant to dispose of his property, and whether he 
had not relations in France, to which he replied he had no 
relations in France. The notary reiterated this question to 
him several times, whether he had relations in: France, he 
always appeared in difficulty to answer, but he finally 
answered that he had no relations in France; that after he 
had remained for a long time without saying any thing, the 
notary would ask him again about his relations, and he 


finally answered he had no relations in France. The notary . 


then told him to decide upon something or another, and that 
if he recovered from his sickness, the will would be null 
and void; he asked him, that since he had no relations in 
France, if he had not some friend here or in .France, to 
whom he wished to leave his property. This was repeated 
to him several times. by the notary, after a long reflection, 
and finding that Chardon did not answer, the notary men- 
tioned Mr. Bongue to him. Chardon, who was then sitting 
in his arm chair, turned round and looked at Bongue, who 
was behind him, and then told the notary to name him, 
Bongug, to have charge of his property; that he left the 


whole of his property to him. Being asked whether he - 


recollects the precise words, which Chardon made use of 
when he named Bongue to take his property, the witness 
answers, that ‘after the notary had named Bongue to him, 
as before stated, Chardon, after looking round towards 
Bongue, said, yes, name Bongue; then the notary asked him 
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if he wished to name Bongue‘his universal legatee, and he 
answered distinctly, that he named Bongue his universal 
legatee.” The same witness, in answer to questions asked of 
him, stated that previous to his stating so in court, he had 
" gaid twenty times, that Chardon merely answered, yes or 
no; and among the persons to whom he most probably made 
the‘declaration, he mentions, as the only ones he can desig- 
- pate, Drolet and Garnier, the two other witnesses to the will, 

now absent, and Mr. Raymond, now in town. Being asked 
how he came to sign the will, which says that it was dicta- 
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ted by him, Chardon, when he now says that it was not so’ 


dictated, he answers that he signed after others, and that he 
was not acquainted with that sort of business, having been 
then, for the first time, called to witness such an instrument. 
“But in support of their seventh ground, the plaintiffs 
contended in argument, that the will was not written by the 
notary as it had been dictated to him, and their argument in 
that respect, is founded upon the declarations of the notary 
himself. The notary says in one part of his testimony, ‘that 
the will ‘was written, if not in the same words, in the same 
sense as Chardon dictated it.” In another part he says, * Mr. 
‘Chardon dictated the dispositions, phrase by phrase, if not in the 
same words mentioned in the will, in words conveying the same 
sense and meaning.’ The notary does by no means assert, 
that the words used by the testator, were not the same as 
those Written in the will; he only says, that if they were not, 
they were words of the same sense and meaning. Now, sup- 
pose the words were not the same, provided the sense and 
meaning of the words, written by the notary, were the same 
as those of the words used by the testator, the will would not 
be null ; all commentators agree on the principle, that it is 
the identity of thoughts, and not that of words, which the 
law requires in such cases. Duranton, Cours de Droit Frai- 
gais, vol. 9, p. 11, No. 77. Dalloz, Jurisprudence du 19me. 


Siecle, vol. 10, p. 349. Favard de Langlade, Répertoire de la’ 


Nouvelle Législation, vol. 5, verbo Testament, p. 549, No. 22. 
Toullier, Droit Civil, vol. 5, p. 388, No. 419. 
59 
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“8, The eighth ground upon which the will is attacked) is 


the following: ‘That the said will was the result of fraud 
and violence, used against the said Joseph Chardon, then 





dying, and without protection, by the said. roms Tsaae 


Bongue, Felix De Armas and Laurent Garnier.’ 43 
“In support of this ground, the counsel of the plaintiffs, 
have in argument made a very lively picture of the moral 


restraint and violence practised upon the testator, to have the © 


will made as itis. The fact that when Chardon made his 


will, he was in the house of Bongue, the executor, and several 


other circumstances, have been represented as conclusive of 
the fraud and violence. Chardon’s attachment to his family 


_has been endeavored to be shown by a letter, which he wrote 


to his brother on the 25th of July, 1818, and which has been ° 


introduced in evidence, but from the whole of the testimony, 
the court has been forced to come to the conclusion, that his 
sentiments in that respect had undergone a complete change. 
It. appears that posterior to the date of that letter, he went to 
France, where he made but a short stay, that he took with 
him, or was followed by two of his nephews; that being in 
the Havana he was robbed by those nephews, who even 
attempted to take his life, and inflicted upon him wounds 
which kept him lingering until his death, and that since that 
time he was entirely estranged from his family, and deter- 
mined not to leave his property to them. Jenny, a witness, 
goes still further ; she states that ‘ Chardon often spoke'to her 
of his will after it was made, and appeared weil satisfied that 
it was made, and that he had left none of his property to his 
relations ; he told deponent, the reason of his not leaving any 
thing to his relations was, that they had attempted to assas- 
sinate him at the Havana, speaking of his nephews; and 
would not leave any thing to his brothers, that the nephews 
should not profit through them.’ He expressed this opinion 
six months before his death, and always, for six or eight 


years had been of the same mind, ever since the nephews 


attempted to assassinate him. Besides, it is in proof, that 
Chardon and Bongue had had much dealing and confiden- 
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Chardon left his own house gn the advice of his physician, 
and went of his own accord to the house of Bongue. 

«¢ Probably to support their allegation of fraud, the plaintifis’ 
petition states two circumstances, which, although I consider 
immaterial for the decision of this case, ought not to be passed 
over. The first is, ‘that Bongue, after the death of Chardon, 
did not make an inventory of the succession, and that he 
hastened to collect and realise what he could of the said suc- 
cession, and to leave the country, carrying away the most 
he could of the said estate.’ Now in point of fact, the evi- 
dence shows that an inventory was made, (testimony of De 
Armas) that Bongue left this city more than one year after 
the death of Chardon, to go to France for the benefit of his 
health, and that he left considerable property here. 

“Upon the whole, the court considering, Ist. That the 
will of Joseph Chardon, passed before Felix De Armas, notary 
public, of the city of New-Orleans, is in due form of law, 
that is to say, according to article 1571 of the Civil Code of 
Louisiana. 2d. That the enunciations in said will contained 


are true. 3d. That the said will has not been obtained by 


unfair or dishonest means. 

“Tt is, ordered, adjudged and decreed, that judgment be 
entered in favor of the defendant, and that the plaintiffs pay 
the costs of this suit.” 

From this judgment the plaintiffs appealed. 


Fourchy, Magnin and Caillard, for the appellants, made 
the following points. 

1. The last will of the late Joseph Chardon is null, and 
void, on account of the most material exigencies of law not 
being complied with. 

2. It is null and void, the consent, on account of the fraud 

ractised, not having been free. 

3. The judgment of the court below must be reversed as 
contrary to law and evidence. 

4. The last will of J. Chardon must be amulled, with 
. judgment for the plaintiffs as his legal heirs. 






tial business together, long before ‘Chardon’s death; That Easrsan Dist. : 
May, 1836. 
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Roselius,-for the defendant, contended that the allegations f 


of fraud in the execution of the testator’s will,- are —_ 
iy by the evidence in the record. 


. On the other hand the testimony shows, that all ‘the: ; 
formalities required for the validity of the will, have not only ~ 


been substantially, but strictly complied with ; therefore, it 
should stand, and the judgment of the Court of Prebahant 
affirmed. 


28 


Bullard, J., delivered the opinion of the court. 


This is an action brought by the heirs at law of lonal ‘s 


Chardon, to annul a testament purporting to have been made 
by public act, on various grounds as set forth in their peti. 
tion. The judgment in the court below being in favor of 
the defendant, as executor and universal legatee, the 
plaintiffs prosecute this appeal. 

The ground of nullity alleged by the plaintifts is, that it 
does not appear from the will itself that it was read over to 
the testator in presence of the same witnesses who were 
present at the dictation, but that other witnesses may have 
been present than those who signed the will. The caption 


of the will does not name the witnesses, nor are their names. 


inentioned at all until towards the close of the act. The 
notary begins by saying that the testator appeared before 
him, and in presence of the witnesses hereinafter named and 
subscribed, and towards the close of the act the witnesses are 
named, as having been expressly called for the purpose, 
That part of the act which relates to the reading of the will, 
as well as its dictation, is in the following words: “ C’est 
ainsi que le présent testament a été dicté par le testateur au 
notaire, qui l’a écrit tel qu’il lui a été dicté, et ce de suite, 


sans interruption et sans divertir a d’autres actes, le tout en) 
présence des dits témoins ; et mémes présences le notaire’ 


. 


ayant lu ce testament au testateur a haute et intelligiblé 
voix, il a déclaré le bien entendre et comprendre, et y persé- 
vérer comme contenant ses derniéres volontés.” 


The plain and obvious meaning of this is, that the same. 


‘ witnesses whose names are afterwards inserted, and who 
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signed the act with the notary, were: present when the will 
was dictated, written by the notary, ‘and read over to the 
testator. We are acquainted with no rule of law which 
requites that the names of the witnesses should be inserted 
in any particular part of the testament, and it appears tb us 
sufficient, if it is shown by the act itself, that they were pre- 
sent as-required by the code, and that they possessed the legal 
qualifications. We: are not driven to any thing like impli- 
cation, in order to arrive at this conclusion. It is stated in 
explicit terms, that the same witnesses named in the will, 


_ and who signed it, were present when the same was dic- 


tated, written and read over to the testator by the notary. 
30 Sirey, 2, 156. 

Independently of this objection to the form of the testament, 
the plaintiffs allege that it is null, because in point of fact: 
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There is no 
rule of law, re- 


quiring the ~ 


names of the 
witnesses to a 
will, to be in- 
serted in the 
caption or any 
particular 

of the testament. 
It is sufficient if 
they sign. 


Ist. The formalities were not fulfilled as required by law at — 


one time, without interruption, and without turning aside to 
other acts; 2d. That it was made by means of interro- 
gations ‘addressed to the testator by the notary, and his 
answers; 3d. That it was not dictated by Chardon, and 
written as dictated; 4th. That it is doubtful whether the 
testament was legally read over to the testator; 5th. That 
it is antedated ; 6th. That the will of Chardon was not free ; 
and, 7th. That the testament is the result of fraud, and of 
moral constraint. 

The four last points may be dismissed from our considera- 
tion, with a single remark, that there is no evidence whatever 
inducing us to believe that the testament bears a false date ; 
that it appears both by the will itself, and by the testimony 
of witnesses, that it was read over to the testator according 
to law, and that no constraint, no fraud, or no conspiracy to 
draw from the testator such a disposition of his property are 
proved ; and that it is no longer permitted by our law to 
attack a testament, on the ground that its dispositions 
were the result of suggestion, hatred, anger or captation. 
Article 1470. (1479.) 

We confine ourselves, therefore, to the inquiry, whether it 
has been shown that the testament was not dictated and 
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Eastray Dist. Written as dictated, without interruption, and without turning 


May, 1856. aside to other acts in a legal sense of those expressions. 


euanibin*s It is shown that after the first bequests were written, the 


mms _ testator became silent, and for a considerable time ceased to 
noxeuz.  dict&te, and the notary stopped writing. How long this ces. 
sation lasted is not clearly shown; the notary says less than 
an hour and a half. But the witnesses and notary remained 
together in the room, and the delay was attributable, either 


A ) ° he . 
smal, the time it is not pretended that any other business was trang. 


proceedings, in acted. This, it is contended, was an interruption: which — 


making and wri- : 

oa * = by vitiates the testament. We cannot yield our assent to that 
e no or mae . . ° 

two or three proposition. A mere suspension of the proceeding, in con- 


oe mf the Sequence of the weakness of the testator, or his want of deci- 


a the sion, or to give himself time to collect his thoughts, or to 
want of decision, reflect maturely on the disposition of his property, does not 


time t ; ee . ar 
med morema. #Mount, in our opinion, to an interruption in a legal sense of 


turely on the the word. In some cases it might be, on the contrary, evidence 


disposition of : : 
his property and of greater deliberation on the part of the testator. 


me when‘ With respect to the principal point in the cause, to wit: 


nesses do not whether the will was in fact dictated by the testator and 
leave the house, 5 a 7 

is not a turning Written by the notary as dictated, we will premise what we 
aside to other 


matters, so asto have to say on that subject, by remarking that the objection - 


render the will j . , 
illegal or null, 2 the ground that the testator was interrogated by the notary, 


The notary is Tesolves itself mainly to one of suggestion. The notary, 
rohibited from i j i iti 
Cocnmarns by asking a question as to what disposition the testator 
testator, or 80 to Wishes to make, might so shape his inquiry as to suggest a 
shape his inqui- : ° o,° ; site 
ries, while wri- Particular disposition, and might amount to an artful insinua- 
ting his will, as ¢; : iti : : 
ro Be tion, spoken of by some of the French authorities cited in the 
ticular disposi- argument. What is this but suggestion, which is now pro- 


gag Mug Scribed as a ground of nullity by our code? It is shown that 


retin - ae. the notary did several times inquire whether the testator 

ae ss had not relatives and friends in France. If this was a sug- 

ty, by the Lou- gestion to the testator, not to forget his distant relatives in 

isiana Code. “his last moments, the plaintiffs, who are those persons, could 
not reasonably complain of it. 

The evidence relating to the dictation and writing of the 


will, is certainly contradictory, and even irreconcilable. On 


to the .feebleness or indecision of the testator; in the mean. , 
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the one hand, Imbert, one of the subscribing witnesses, Easrses Dist. 
‘gwears at first that the testament was not dictated by the 


testator, but that he barely answered yes or no to the 
questions put to him by the notary. On a subsequent 
examination, he qualifies this, by admitting that some of the 


“dispositions of the will were dictated. On the other hand, 


the notary public, Mr. De Armas, testifies that the testament 
was written by him, according to the dictation of the testator, 
if not word for word, at least that he gave his sense and 
meaning. 

In support of the will, we have the act itself, duly certified 
under the official sanction of the public officer, fortified by his 
oath and three subscribmg witnesses, one of whom alone 
has been examined to contradict it. The other witnesses 
appear to be still alive, but their testimony has not been 
procured. Under those circumstances we concur with the 
Court of Probates, that the plaintiffs have not shown enough 
to authorise-us to declare the testament null and void. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be affirmed, with costs. 


GUERIN ET AL. US. BAGNERIES. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


The appellant is bound to cite in the appeal, all the parties before whom, 
contradictorily in the inferior court, the judgment was obtained, which 
is appealed from. 

So the plaintiff who appeals, is bound to cite both the defendant and his 
warrantor, before the appeal can be heard. Further time will be given 
to cite in all the parties. 

This is an action to recover from the defendant, Bagneries, 
two slaves in his possession, which are claimed as the 
property of the plaintiffs. 


May, 1856. . 
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The défendant set up title to the slaves in question, iag & | 
purchaser at a marshal’s sale. He cited the plaintifis ang 9 ~ 


defendant in the execution, which issued from the United 
States District Court, under which ‘the sale took place, ito 
defend his title as warrantors. 

- On hearing the cause, the parish judge was of opinion the 
vite belonged to the original defendant, and gave dior 
in his favor. The plaintiffs appealed. 

In taking the case to the Supreme Court, the defoudelll 


alone was’ cited in the appeal. The warrantors were, 


omitted. 


Canon, for the defendant and appellee, moved to dismiss 
_ the appeal, because all the appellees, and especially the 
parties called in warranty were not cited. 


Preston, for the appellants, contended that as the judgment 
was in favor of the defendant alone, he was the only party to 


be cited. These parties being plaintiffs and defendants, i 
whether the reversal of the judgment may effect others who 


are not parties, is not to be inquired into. 
2. It was not for the plaintiffs to cite the warrantors; it 


was for the defendant to do so, if he wished their aid on the. 


appeal. Code of Practice, 388. 

3. There was no judgment for or against the warrantors, 
and had they been cited in the appeal, they would have 
prayed for its dismissal, as to them, because there was no 
judgment for or.against them. 

4. Bagneries cannot move for the dismissal of the appeal 
as to himself, because he is cited; and the inquiry is, was 
his objection properly made, by which the plaintiffs’ testimony 
was excluded. If this question be decided in his favor, then 
he succeeds, otherwise the case must be remanded. 


Martin, J., delivered the opinion of the court. 
This is a petitory action in which the defendant cited in 


his vendor as warrantor. There was judgment against the 


plaintiffs, and they appealed. . 
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“Thedefendant comes into sonrt; and prays that the appeal Easteaw an 

beldismissed on the ground that hies Wwarrantor is not made’a’ nae 1 

y to the appeal. ; 
as plaintiffs’ counsel conver aa he has. nothing to _ “a 
discuss with the defendant’s warrantor ; that if the defend- ™4R0T BT at. 
ant deems it his interest that the warrantor be a party to the 
appeal; he ought to make him so by citation or notice. . 

We think that every party who seeks redress at our bil: ah angen 
inthis court, and asks the reversal or modification of a judg- ;, in the appeal: all 
mént, is bound to bring in all the parties, contradictorily with oe ae 
whom, such judgment was rendered in the court below. Neadicoeity, te 

In a petitory action, the party called in warranty has-the court, a judg- 


same (or very nearly the same) interest as the defendant, in pera at 


: a judgment against the plaintiff. The latter, therefore, when pealed from. 


he seeks to be relieved from the effects of such a judgment, go, the plain- 
must bring into this court all the parties in the original suit, ti who appeals, 


is bound to cite 
who have an interest to prevent the reversal or modification — 6 ee 
ofsuch judgment. ho - before 


In this case, however, there appears to be no necessity to }¢ e. appeal — 
dismiss the appeal. The case is a new one, and justice may: ther time willbe 


iven to cite in 
be attained, otherwise than by driving the parties out of all the parties. 


court. 


It is, therefore, ordered, that the plaintiff and appellant be a 
allowed until the first Monday of July next, to cite the 
warrantor in the appeal. . 


MARIE LOUISE, f. w. c. vs. MAROT ET AL. 
s , /, 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


x 


The fact of a slave being taken to the kingdom of France, or other country, 
by the owner, where slavery or involuntary servitude is not tolerated, 


operates on the condition of the slave, and produces immediate emanci- , 
pation. 


60 
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When a slave once becomes free by the operation of the laws.andiens 
- of another country or state, to which he is taken by his owner, iti ' 

in the power of the latter, ever to reduce him again to slavery, + ele: 

This is a suit for freedom. The cause was before ‘this 
court at June term, 1835. 8 Louisiana Reports, 475. «0 

On the return of the cause to the District Courtyithe 
plaintiff filed a supplemental petition, in which she alleges, 
that her daughter Josephine, whose emancipation and freedom. 
she claims, was taken to France by the defendants, a ar 
in which slavery is not tolerated, and. that she thereby 
became free ; that the defendants, since their return to this 
state, have maliciously imprisoned her said daughter} for ‘ 
which she claims five hundred dollars in damages. She — 
prays that her daughter Josephine be declared free, and that 
she have judgment for damages, as alleged. 

The defendants pleaded a general denial, and fanaa! 
averted that if even the facts were true as alleged, the 
plaintiff’s daughter, J osephine, was not entitled to her freedom, — 

Upon these pleadings and issues the cause was submitted 
toa jury, under the evidence that no slavery was tolerated 4 
in France, and that the mulattress, Josephine, was taken — a 
there as alleged. The district judge charged the juryea a 
follows, which was excepted to by the defendants’ counsel: 

* That if the plaintiff’s daughter, Josephine, was taken by. 4 
the person claiming her services as a slave to a foreign 
country, where slavery does not exist, and is not tolerated, ~ 
and by the laws of which such slave would be entitled to 4 
her liberty, for the purpose of residence, even temporarily, 4 
that is, for any other purpose than a mere passage through 
such country, and perhaps even then, the person so taken'to 
such country would become free, and that freedom once 
impressed upon an individual was indelible ; and the statusyor 
condition in society of such party, could not be changed, — 
unless it was shown that such person was condemned as the ‘ 
slave of punishment, or in some other way legally condemned , 
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to slavery. , 
“It is for the jury to decide the fact, whether the plaintif’s . ’s 
daughter, Josephine, was taken to France on‘a mere passage’ 
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| ‘hrough’the country, or for the purpose.of temporary resi- Easrsnw) Dyer. 
derice. That in the opinion of the court, it, makes no May, 1836. 
difference, that the donee or owner of the slave, a8 the sare ‘a. 
defendant, was a minor at the time of ‘the voyage to — 
France, and could give no legal consent; because the ™anorerat. 
condition of freedom was de facto impressed on the person. 
held to service, so carried to a foreign country,, without | 
having ran away or escaped ; and if damages accrued to the 
minor, by the loss of service of the person so held to service, 

the minor must look to her guardian or tutor for reparation 
in damages ; but the right to personal freedom by such resi- 
dence, in such foreign country, was acquired by, and stamped 
upon the person so previously held to such service, and such 


’ @ person is entitled to freedom.” 


The jury returned a verdict, “that Josephine is entitled 
to her freedom, but not entitled to damages.” From : 
judgment confirming this verdict, the defendants appealed. 


. 


~ Canon, for the plaintiff. 


J. ‘Seghers, for the defendants, contended, that slaves 
attending their masters in travelling or sojourning in the 
kingdom of France, are not thereby emancipated. They do 
not become free, unless their owners remove with them to 
that country, with the intention of residing there. 2 Martin, 
N.S., 401. 2 Marshall’s Reports, 476, et seq. 


Mathews, J., delivered the opinion of the court. 


This case involves a question of freedom, in relation to the ° 


condition of a mulattress, who is held to slavery by the The fact of a 
defendants, as a statu liberi. The cause was before the *vebel ie edom 


of France or 
court in June term of 1835, and was remanded for a new Me 


, trial. Before the last trial in the court below, the plaintiff by: the owner, 


where’ slavery or 


- filed a supplemental petition, by which the mother and involuntary ‘ser- 


actual guardian of her daughter claimed freedom for her, in vitude goes 
consequence of her having been taken by her owners to the on the condition . 


kingdom of France, &c. 
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bs 


Eastenx Disr. The main question .in the cause, as it now stands before 
May, 1836. the court, is whether the fact of her having been takensto 


eoxsoupaten that kingdom by her owners, where slavery or involuntary 


“~ __-8ervitude is. not tolerated, operated on the condition ofthe 


FOUCHER ET AL. slave, s0 as to produce an immediate emancipation.. That 


ok ama such is the benign and liberal effect of the laws and customs 


tion 


When a slave Credibility. This fact was submitted to the consideration of - 


ee aoa the last jury, who tried the cause under a charge of the judge, 


ration of thelaws Which we. consider to be correct, and was found in favorof - 


mother eonty the party whose liberty is claimed. Being free for one 


Se to akon by moment in France, it was not in the power of her former 
his owner, it is owner to reduce her again to slavery. 

not in the power 
of the latter, ee ‘ 
rhe ake It is, therefore, ordered, adjudged and decreed, that the 
slavery. judgment of the District Court be affirmed, with costs. 
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CONSOLIDATED A§SOCIATION BANK US. FOUCHER ET AL. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


When the parties to a note, secured by mortgage, have not been put in 
default by a demand or protest for non-payment, and there is no 
stipulation, that the party failing to comply with the agreement, shall be 
deemed to be in default by the mere act of failure, under the 1905th 
article of the Louisiana Code, interest cannot be demanded. 

But where it was stipulated in the mortgage, that the debtors might prolong 
payment of part of the note, by paying a discount of one half at the énd 


of the year, to be credited on it; and on failure, to be liable for the - 


whole sum, principal, interest and costs: Held, that the party was bound 
to pay interest from the time the note became due, without any formal 
demand. 





iate emancipa- of that state, is proven by two witnesses of unimpeached - 
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» that the contract was made in reference to the charter, and governed by 
the rate of interest fixed therein. 


4 The Bank of the Conselidated Association of Louisiana, 


obtained an order of seizure and sale, on a note and mortgage, 


In notes ‘given’ to banks, if no rate of interest be specified, it will be inferred 






Basra 
Mase 


FOUCHER ET AL. 


executed to secure the sum of ten thousand dollars, which the - 


defendants, Antoine Foucher, sen’r, and his wife, borrowed 
from the bank, the 30th December, 1830, payable one year 
after date. 

The mortgage contained a stipulation for prolongation of 
payment. No rate of interest was specified, but the bank 
charter authorised it to take interest at the rate‘of eight per 
cent.per annum. The note was due the 30th December, 1831. 
No payment was made on it, or prolongation of payment 
obtained ; it lay over without protest until the 27th January, 
1836, when the executory ee were commenced on 
the mortgage. 

. The defendants objected to paying interest, as the note 
was not protested, or any demand made on them before suit. 

The district judge decreed the payment of interest at the 
rate of eight per cent. per annum, from the time the note 
became due until paid. The defendants appealed. 


Derbigny, for the plaintiffs. 
Deny, contra. 


Bullard, J., delivered the opinion of the court. 
The plaintiffs having obtained an order of seizure and sale, 


of certain property mortgaged to the bank, to secure the _ 


payment of a loan, the defendants took a rule on them to: 


show cause, why the order of seizure should not be set aside 
on their paying the sum of ten thousand dollars, with inter- 
est from the day the same was issued. The court dis- 
charged the rule, and ordered the sheriff to proceed on the 
writ, to make the principal sum, with interest, at eight, per 
cent. from the 30th of December, 1831, when the debt fell 
due ; and the defendants have appealed. 
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Easterx Dist. The promissory note, the payment of which was” ; 
' May, 1336. by the mortgage in question, contains no stipulation for ititen 
“consouparzn -eSt- It was made payable at a fired day at the baviting 

faxk — house of the plaintiffs, nor does it appear that the note ‘wag 
rovcuen er at. protested for non-payment, nor any formal demand befoie — 


_ When thepar- issuing the writ of seizure, about four years after it fell dug, . 
ties to a note se- 
cured by mort- It appears to us clear, therefore, that the defendants haye  § 


os aapoonge & ict not been put in default by a demand, and. that neither the  § 
paind ple oe note nor the mortgage contain any provision that the party 
fornon-payment, failing to comply with their engagement shall be deemed to 


ee go be in default, by the mere act of their failure, according to ~ 


regis! failing article 1905 of the Louisiana Code. If the defendants, 
the ao ly therefore, be bound to pay interest from the time the note 


shall be dccmct’ fell due, it must be by virtue of some stipulation contained 


by the mere act j 
ice exder the act of mortgage. 


the article 1905 By that act, it was stipulated that the defendants might at ‘ 


com tows the time the note should fall due, prolong the payment of 


oo, de- one half the sum for another year, upon the payment of a 


But where it discount for that period, the note to remain in possession of 


was stipulatedin the bank, and the payment which might be made to be 


that the debtor credited upon it. It was further stipulated, that if they should 


setae al pak fail to make the payment of one-half, they should lose the ~ 


of the note, by advantage of prolonging the payment, and shall be subject 
paying a dis- 8 P ging pay 7 ne 
count of one to be prosecuted for the whole sum due to the association, 
half, at the end P : ; 
of the year, to 28 Well principal as interest, and costs due and incurred, and 


be credited on it, 5 i : + 
metiie,v become due and be incurred, “tant en capital qu’en 


os Saas for the intérét et frais échu, et faits et & échoir et & faire.” 
aa dowrest This clause seems to contemplate the payment of interest — 


and costs: Held, on the defendants failing to comply with the stipulation in 


that the party 

was. bound. to their favor, that the payment of one-half might be prolonged 
pay interest from : , ee 
the time the note for another year, upon their paying one-half the principal, 


r= ote and discount on the other half for another year ; it would be 
mal demand. a forced construction of this contract, which should enable 


Oh ag o the defendants to gain any advantage from their own failure, 


rate of interest to avail themselves of a stipulation in their favor. They 
be ified, it ‘ 
will be inferred Were promised a delay of another year, for one half the debt, . 


that the contract on the payment of interest, and now they seek to avoid the 
was made in re- \ 


ference to the payment of interest altogether, except from judicial demand, 
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ren they have enjoyed in fact,.a greater indulgence Fasveny Dist. 
than was promised them by their contract. with the-bank, May, 1886. 







in opinion with the judge of the District Court, that the con- 


tract was made ,with reference to the charter of the bank, suopzs. 
which allows eight per cent. ernedt* ease 
rate of interest 

‘ fixed therein. 
It is, therefore, ordered, adjudged and decreed, that the - 


judgment of the District Court be affirmed, with costs, 
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YARD & BLOIS’ SYNDICS US. SRODES. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where the defendant was indebted to a commercial house, and executed 

"two notes which he delivered, not in full liquidation of his account, but 
to enable the house to raise money by negotiating them, and they were 
passed to his credit ; but on being returned protested, he is charged with 

their amount and costs, they are not thereby novated, and may. be 
transferred to a bond fide holder, as evidence of an existing debt, 


This is an action by the holders of a promissory note, 
against the drawer, executed at Louisville, Kentucky, May 
27,1831, payable fifty days after date, to the order of John 

B. Guthrie, by whom it was endorsed in blank, for the sum 

of one thousand three hundred dollars. The plaintiffs allege 
the note was protested in Kentucky for non-payment, and 
transferred to them; that the defendant has an interest of 
one-fourth of the steamer Mediterranean, which they pray 
may’be attached, and that they have judgment for the 
amount of the note sued on. 

The defendant by his attorney, pleaded a general deniak to 
the allegations in the petition ; admitted the execution of the 

note, but averred that it was drawn by him solely for the 
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accommodation of Shall, Cantrel & Co., - whose names,ate: 


endorsed on-it ;’ that no consideration whatever was received) 


by him; that on the contrary, said firm were at the’ time, and: ' 


still are indebted to him. That said note was taken up and 
paid at maturity by Shall, Cantrel & Co., and transferred: 
after it became due, which entitled the sankoae to all ithe, 
defences and equities that he would have, if it were in the 


hands. of the original payee. He prays judgment in ‘hig 


favor, and costs. ohagh 
M‘Kee, Clark & Co., of Pittsburg, intervened as owners of, 


‘three-fourths of the steamer Mediterranean, which was — 


attached, alleging that the defendant, Srodes, had a legal title 
only to the other fourth, but that his interest was incum- 
bered with liens, privileges, &c., and prayed to have the’ 
boat released. 


 - 
The petition of intervention was excepted to, and oyer 4 


craved of the titles of the intervenors, and the documents 
showing the liens and claims on the defendant’s interest in 
said steam-boat. 

A witness for the plaintiffs states, that at the time the 
note sued on bears date, the account current of Srodes, with” 
Shall, Cantrel & Co., was made out, and Mr. Shall went ' 
from Nashville to Lisuieville to settle. That said account 
was nearly closed by two notes of one thousand three hun- 
dred dollars each, one of which is now sued on. The balance 
was to have been paid in cash, but it was not done. That 


_ said Srodes was indebted to Shall, Cantrell & Co., when the 


notes. in question were given, and when they became due. ~ 


Witness was book-keeper to Shall, Cantrel & Co., at. the 
time of the transaction. The notes were negotiated by: 
Shall, Cantrel & Co., with Forsythe & Co., of Louisville, 


and when they became due, were protested-for non-payment, 
and taken up.by the former firm. The one in suit was: 


afterwards transferred to the plaintiffs. 
A witness for the defendant says, that being in the omplagi 


ment of the latter, he called on Shall, Cantrel & Corto: | 


make a settlement between captain Srodes and them. This 


was in the year 1833, and that they furnished him with the. ; 
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following accounts, marked A and B. Deponent objected E,steny 
to the accounts, as not allowing onic credits to the 


peers 


ee 


A 
“Messrs. Srodes & Guthrie, say Mr. Wm. Srodes, 





_ 1831, In account with Shall, Cantrel & Co. 
‘July 2, To balance per account rendered,......... $436 81 
1831, CR. 
July 12, By sundry credits, amounting in all, to...$1,376 O1 
By balert0es...i..iccceicssiioncesaiesnsienciian $939 20 
B 
Messrs. Srodes & Guthrie, 
1831, In account with Shall, Cantrel & Co. 
July 2, | Tobalance per account rendered.........$271 72 
«4, * sundries, (specified)..........ssseerees 144 31 
“« 25, “© Our acceptance of Forsythe &) | 
Co’s. draft, to take up your note > 1,329 24 
of $1300, which was protested, 
Sept. 3, “* Our acceptance of Forsythe & 
Co’s. draft, to take up your ce 1,328 23 
of $1300, which was protested, J 
$3,073 50 
CR. ! ‘ 
By balance due W. Srodes.,.......... $939 20 
$6 YOUF LWO NOLES,.......6..seeeeeesees 2,600 00 
$3,539 20 


You are entitled to a credit of four hundred and sixty-five 


_ dollars and seventy cents, on note of one thousand three 


hundred dollars, which is passed to Cantrel & Allen.” 

The district judge, before whom the cause was tried, on 
the evidence adduced by the parties, was of opinion the 
plaintiffs could not recover. Judgment of non-suit was 
rendered, from which the plaintiffs appealed. 

61 
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LasTERN Dist. 


ranp& siors’ Delonging to an account: between Srodes, and Shall, 
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were and Lockett, for the plaintiffs. i 
1, The district judge erred in considering this noe, a8. 


& Co., which must be settled by a suit between the parties, 
There i is no evidence to this effect. pets 

2. This suit is instituted on the note itself, independent of | 
any account. It is between different parties, and the plain. 
tiffs have nothing to do with accounts and transactions — 
between Srodes and Shall, Cantrel & Co. 

3. The judgment should be reversed, and the cause 
remanded for further proceedings and final judgment. 


a Slidell, for the defendant. 


1. The accounts of Shall, Cantrel & Co., roariell A and 
B, show that defendant was debited by them in account for 
the acceptance of Forsythe & Co’s drafts, drawn to provide 


a ss 


for this note, and another of the same sum. -If he were now 


made liable for it, he would be made to pay the same debt 
twice. ae 
2. The note having after maturity come into the possession 
of the payees, Shall, Cantrel & Co., and having by them been 
charged in their accounts, which appear to have been long 
and complicated ; they could not have sued on it as an isola. 
ted transaction, it having been merged in the general account, — 
They could not by a subsequent transfer to plaintiffs give | 
them a greater right, than they themselves possessed. 
_ §. The evidence of Spear, one of the witnesses shows 
payment of the balance due Shall, Cantrel & Co., including 
the two notes of one thousand three hundred dollars each. 


Bullard J., delivered the opinion of the court. 


The plaintiffs sue as holders of a promissory note, subscribed 
by the defendant, and payable to the order of one Guthrie, — 
and endorsed by him. The defendant admits the execution 
of the note, but avers that it was drawn solely for the accom- 
modation of Shall, Cantrel & Co., whose names are upon it; 
that no consideration was received for the same, but that on 
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the contrary, that house was, at the time the note was givell, Easren~ Dist. 
and yet is indebted to the respondent, ina largeamount; May, 1896. 
‘that Shall, Cantrel & Co. took up the note at its maturity, ‘yam & suow? 
and that it was not transferred to the plaintiffs, until long  “*P™* 
: after it was due, and js in the hands of the plaintiffs subject -snovzs. 

' 







































to the same defences, which could be made against Shall, 
Cantrel & Co. 

The plaintiffs have appealed from a judgment, dismissing 
their petition, with costs. 

The evidence shows, that the note was transferred long 
after it was due, and consequently, any equitable or legal 
defence, of which: the defendant might avail himself’ as 
against, Shall, Cantrel & Co., may be inquired into in the 
present suit. * 

It appears that the defendant, being indebted to Shall, 
Cantrel & Co. in account current, gave the note in question, 
together with another of the same amount, endorsed by 
Guthrie, not in full liquidation of the account, but to enable 
them to raise money by negotiating them, and that they 
were negotiated through the house of Forsythe & Co., at 
Louisville, who also endorsed them. Not being paid at 
maturity, they were protested and taken up by Forsythe & 
Co., who returned the notes to Shall, Cantrel & Co., who 
reimbursed to the former, the amount, together with costs of 
. protest and damages. Shall, Cantrel & Co. then charged 

the present defendant in their account, with the amount paid 
a to Forsyte & Co., and credited him at the same time with 
i the original-amount of the two notes. The note in contest — - 
: in this suit, was afterwards transferred to the present 
plaintiffs. r 

This statement of facts shows, that the former part.of the: 
defence, to wit: that the note was given without considera- 
‘tion, and merely for the accommodation of Shall, Cantrel & 
i Co.; is not sustained by the evidence: The defendant was 
| really indebted to that house at the time, in perhaps a larger 
sum, and if he had paid the note, he would have been 
entitled to a credit for that amount on his account. The 
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Eisrsrx Dist. only question, therefore, «is, whether when thé note “wag 
May, 1836. talken up by Forsythe & Co.,and remitted to that houséyit 
——_—_—_—_—_—_—_—_— 
ranp & iors’ Lost its character as evidence of an existing debt, and merged 
= in the account current, so that Shall, Cantrel and @o, 
sropss. could not have maintained an action on it, indepen 
of the general account to be settled between thém and the 


defendant. 


Wherethede- It is said that as soon as the note was returned, it formed 


fendant-was ine _+.,. . “ 
debted tho nothing more than an item in the account, and that Shall, 


mercial house, : 
and exenmey Cantrel & Co. could not transfer a part of that account, so 


two notes which as to divide their action against the defendant; but it ig 


he deli : 
pol rm fall liqui. obvious, that at least the note itself formed the best, and 


dation of his ac- . ° a » 
count, but to en, Pethaps exclusive evidence in support of that item, and for 


able the besser te that purpose at least, it was still evidence Of an existing 
raise m 
negociating debt. Such an entry did not amount per se to a novation; 


them, and they byt in point of fact, the notes, together with the charges of ~~ 


were passed to 


his credit, but protest, formed the item on the debit side of the account,” 


on being return- 


ed protested, he While at the same time Srodes is credited with the two notes 


net ged with on the other side; so that in effect he is charged with noth. 


costs, they are ing more than the charges of protest and damages, to wit: 
not thereby no- 

vated, and may twenty-nine dollars and twenty-four cents on one note, and 
be transfered to 


_ a bond fide hol twenty-eight dollars and twenty-three cents on the other; | 4 
der, as evidence and if that account, as stated, had been finally closed and 


of an existing 4 : , 
debt, receipted, it would show the two notes still outstanding, and 


. a judgment for the balance of that account would not ba 4 


an action on the two notes. 


We are, therefore, of opinion, that the note sued on, tally a. 


itself evidence of a debt due, and was still susceptible of 
being transferred, subject to any offsets to which it would be 


entitled in the hands of the transferors. The right of the 4 
plaintiffs to recover, does not depend upon ‘the will of the — 
transferors, but in our opinion, they ought to recover the ~~ 


amount, except so far as the defendant may prove it has 
already been extinguished by payments, compensation, or any 


just credits. But the evidence does not enable us to say how 


much is really due upon the note, and the case must be 
remanded. : 
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yt is, therefore, ordered, adjudged and decreed, that the Evsrsny. Deer 
judgment of the District Court be avoided and reversed, May, 1836. 
that the case be reinstated, and remanded for a new trial ; and’ nuavsuaw xr at 
that'the defendant and appellee pay the costs of the appeal. —_yiexson. 
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U ‘ BRADSHAW ET AL. US. DICKSON. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The act of the territorial legislature, passed 22d April, 1806, requiring 
courts of justice to stop all proceedings against members of the 
legislature, in actual attendance on legislative duty, and claiming 
their privilege, is not repealed or superseded by the adoption of ‘the 
constitution of Louisiana. . 
_A member of the legislature in actual attendance, can claim his waite. 
and stop the proceedings in a trial against him after it has commenced ; 
and a refusal to allow his privilege at any time or stage of the cause, is 
ground for reversal of the judgment against him. 





This is an action by the holders and endorsees ofa pro- 
tmissory note for seven hundred and twenty-nine dollars and 
forty cents, against the defendant as the last endorser. The 
note was regularly protested for non-payment at the Branch 
Bank of the United States, in New-Orleans, and due notice - 
thereof given to the endorsers. 

The defendant pleaded several exceptions, which were 
} . -‘ overruled. He then answered to the merits, and pleaded © 
various matters in defence. When the cause was on trial, 
the defendant’s counsel moved for a continuance, on the fol- 
lowing grounds, which was refused, and a bill of exceptions 
taken to the opinion of the court. 

“Be it remembered, that on the trial of this cause, and 
after the counsel for the plaintiffs had proceeded in opening 
the case to the jury, the defendant, by his counsel, moved 

























































Eastern Dist, + tha the cause be continued, onthe ground that thea 
May, 1836. ant was a member of ‘the house, of representatives, and tas % 
BRADSHAW ET At then in actual attendance of the sessions of the legislature, then 
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sitting. The court, however, overruled the objection, though 


the fact as stated was admitted to be true; to which decision 


the defendant, by his counsel, excepts,” &c. The judge 
added: 
*1.. The claim of privilege was made too late. 


“2. All the privileges of members of the legislature are 


fixed by the constitution, and cannot be increased.” 


The act of the legislative council of the territory of Orleans, 
passed April 22d, 1806, section 2, provides, that “each and _ 


every court of this territory sliall cause to stop and cease all 
proceedings in all and every cause, suit or action before them 
pending, against any member of the legislative council or house 
of representatives, during their attendance at the session of said 
legislature, and in going to and from the same.” 

The constitution of Louisiana, adopted in 1812, article 2, 


_ section 20, says: “The members of the general assembly’ 


shall in all cases, except treason, felony, breach of surety of 


the peace, be privileged from arrest during their attendance. 


at the sessions of their respective houses, and in going to or 
returning from the same; and for any speech or ‘debate in 
either house, they shall not be questioned in any other 
place.” ) 

“ All laws now in force in this territory, not inconsistent 
with this constitution, shall continue and remain in full 
effect until repealed by the legislature. Ibid. article 7, 


Schedule, section 4. 


The case was argued and decided upon the foregoing N 
facts, stated in the bill of exceptions, and the act of 1806. | 


and provisions of the constitution. ' 
The district judge proceeded with the trial to judgment; 


which was rendered against the defendant. He appealed. 


Jones, for the plaintiffs. 


Schmidt, contra. 
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‘that the application in this case came too late. 


_ were compelled to leave the houses in which they are sitting, al against him, 
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:Martin, J., delivered the opinion of the court. - 9 Baseman Dist 
- The defendant has appealed to this court, and claims the _ “May, 1886. 
reversal of a judgment rendered against him, on the ground BEARSEOMT ab 
that the court refused to suspend proceedings in his case and nennen. 
allow him his privilege, he being at the time of the triala 
member of the legislature, and in actual attendance in the 
house of representatives. 
The privilege claimed is set ‘up under an act of the 
territorial legislature, passed in 1806. 1 Moreauw’s Digest, 648. . 
The District Court decided, that the privileges of members 
of the general assembly are fixed by the constitution, and 



























It is clear that the privilege claimed, and secured to the The set of the q 
members of the legislature by the constitution, cannot be oat 
changed. But that which is now demanded was created by April 22, 1806, 

a law which was enacted long anterior, but, it is believed, is ar usiee one 
not repugnant to the constitution, and which the convention ™ — 


has declared shall remain in full force and effect until ° oft yo praery 
repealed by the legislative authority. ane op legisla- 
It appears to us that, although the District: Court was not pi Pon 
informed. of the character of the defendant, and of his Privilege, is not 
r¢ or sue - 
attendance in the house of representatives, until after the perseded by the 
plaintiff had proceeded to open his case, even then all po ~ 
proceedings ought to have been suspended, and the trial put Louisiana. 
off or stopped. 
The members of the legislainee. enjoy, in common with ,, 4 es of 
their constituents, the right of attending personally to their Se cstel cies attend- 
suits in court. It would be equally inconvenient to them, as ig dra mee 


it would be injurious to the public service, if the members scodlaghe Cae ey 


and in actual attendance, to go to court and claim their maroden sy 


privilege, or attend the trial of their suits. ‘The Jaw has, }° —— ‘lk moan 

therefore, made it the duty of every court, to cause all ty ino Sings E 
s 

the proceedings in suits in which members of the legisla- grounde for.” for re- 

ture, in actual attendance, are parties, or are concerned, ele ; 

to cease while their time is employed in the service of the him. 

public. 
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It is, therefore, ordered, adjudged and decreed, thatthe 
judgment of the District Court be annulled, avoided. a 
reversed, the verdict set aside, and the cause remanded: 
new trial ; the plaintiffs and appellees paying the costs th 


appeal. 


POYDRAS vs. TAYLOR. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE 3UDGE 


THEREOF PRESIDING. 


The heirs succeed to all the rights of the ancestor, and among other rights 
devolving upon them, is that of suing and compelling a compliance with 
the intentions of the ancestor, as expressed in his last will and testament, 

So, where the testator provided in his will, that his slaves should be sold 
with, and as attached to the plantations on which they were found at 
his death, and the purchaser under the conditions of the will was about 
to alienate them separately: Held, that the heir can maintain an action 
in behalf of the slaves, to prevent their sale, in violation of the conditions 
of the will, and compel a compliance with the intentions of the testator, 
as expressed therein. 


This is an action by the heir, to compel a compliance with 
the last will and testament of his ancestor. 

The plaintiff alleges, that by his last will and testament, 
dated April 16, 1822, the late Julien Poydras, of the parish 


- of Pointe Coupée, directed that all the slaves he should leave 


at his death, be considered as attached to one or the other of 


his plantations, and be sold with them, the purchaser thereof. 
obligating himself, his heirs and assigns, to liberate all the. 
said slaves at his own expense, twenty-five years after the 


said sale ; to take care of such as should arrive at the age of 
sixty years, give them an annual allowance of twenty-five 
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dollars, and not require any manual labor from them: The pisreng Dur. 
plaintiff further alleges, that Julien Poydras died in 1824; May, 1836. 
that his plantations and slaves were sold under the conditions ae 
of his will, in 1825, and that one of said plantations, withthe ,,7%. 
slaves attached to it, was sold by the testamentary executors, 
to one Charles Stewart, who sold it to Barrow, and the latter, 
by public act dated in March, 1831, sold it to William 
Taylor, the present defendant, with the conditions expressed 
in the will of Poydras, recited and contained in said act, and 
the purchaser bound himself to comply therewith ; but that 
the said defendant, in violation of his obligation, has sold 
several of said slaves, (whose names are specified,) to differ- 
ent purchasers, separate and apart from the plantations to 
which they were attached. He therefore alleges, that as. 
one of the heirs of the late J. Poydras, he is a party concerned. 
i under a clause of said will, whiclt not only authorises, but 
} solicits the assistance of all humane persons, in behalf of 
said statu liberi, whose privileges and rights are thus viola- 
ted; wheréfore he prays, that the defendant, and the persons 
to whom he sold the negroes in question, be cited, and that 
said sales be rescinded, the statu liberi restored to the planta- 
tions from whence they were taken, and that the defendant 
be enjoined from selling them, except according to the 
‘dispositions and conditions of the will, &c. 
The defendant excepted to the right of the olaintift to 
maintain this action as heir of his ancestor, in behalf of said 
slaves, or in any manner, and prayed to be dismissed with 
his costs allowed. 
The case was tried on this issue before the court. The 
district judge who presided at the trial, being of opinion the 
plaintiff had not shown such an interest in the matter as 
would entitle him to maintain the action, the exception was 
sustained, and judgment rendered thereon in favor of the 
defendant ; from which the plaintiff appealed. 
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L. Janin, for the plaintiff and appellant. 


Mazureau, for the plaintiff, made a written argument in this, 
and the case of the same plaintiff against Madam Mourain. 
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Mitchell, for the defendant, denied the right of the plaintit 
to maintain this-action, and contended that the judgment of — 


the District Court was correct, in sustaining the defendant’s 
exception to the right of action. 

2. A slave for years or statu liberi, can only appear in court 
to claim his freedom, or the protection of the laws, when an 
attempt is made to carry him out of the state. The only 


contract he can make, is that relating to his freedom. or 
emancipation. Louisiana Code, articles 174, 177 and 194,” 


4 Martin, N. S. 
3. In testamentary dispositions, impossible conditions, or 


conditions contra bonos mores, are null and vuid. Louisiana 
Code, 1506, 2026. 


Martin, J., delivered the opinion of the court. 


The petition states, that sundry slaves mentioned therein, 
were part and parcel of the estate of the late Julien Poydras, 
deceased, the ancestor of the plaintiff, who in his last will 
and testament directed that all his slaves should be con- 
sidered as attached to such of his plantations on which they 
were respectively employed, and that they should be sold 
with such plantation, under the special condition that they 
should likewise be set free at a certain age and after a certain 


period, with the privilege of remaining thereon, and being ' 


supported and allowed a fixed sum or annual compensation, 
free from labor. 

That one of the defendants acquired the slaves named in 
the petition by purchase under these conditions and restric+ 
tions, who, in violation of them, has sold and conveyed them 
separately and apart from the plantation to which they were 
attached, to other purchasers. 

The object of the present suit is, to maintain the conditions 
and requirements of the will, and to have the sale of the 


executor to the present defendant and vendee cancelled and — 


annulled, for a violation of its conditions. 


The capacity of the plaintiff, who is one of the heirs of the. 


late Julien Poydras, to maintain this action, and see that the 
will of his ancestor be faithfully executed, was denied ;- an 
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exception to this effect was put in by defendant, and sustained 


by the court. The plaintiff appealed. 
‘It is true, the plaintiff and appellant declares himself the 


protector of the slaves in question, whose rights or privileges | 


under the will are endangered. It is also clear, that neither 

any of the slaves themselves, nor any other person as a 

hain ami, could institute a suit for their sole and imme- 
diate benefit. But the executors of the deceased owner of 
these slaves, if they were not functi officiis, and his heir since 
the expiration of the office of the executors, have the 
undoubted right to interpose and prevent a violation of the 
testator’s intentions as expressed in his will, and to demand 
a specific performance of the conditions of the sale made in 
conformity to it. The heir can compel, either the payment 
of damages for its violation, or claim the rescission of the 
sale for a breach of the conditions under which it was made. 
The plaintiff, as heir, possesses this right, which is not 
impaired by the avowal that the object for which this right 
is exercised, is to protect and carry into effect the benevolent 
intentions of his ancestor. 

_The right being indivisible, it is no legal objection to its 
exercise that all the heirs have not joined in this action. 

‘It has been also objected by the counsel for the defendant, 
that the condition of the will of the late Julien Poydras is 
illegal, null and void, and that no breach of such an instru- 
ment can_be made the basis of an action. This objection 
goes to the right of the plaintiff to recover, and not to his 
capacity to sue; which is the only question involved in this 
_case. The hieire succeed to all the rights of the ancestor ; 
among which is their duty to see his intentions, as expressed 
in his last will and testament, faithfully executed and carried 
into effect. 

In the present case, the value of the succession of the 
ancestor of the plaintiff has been much lessened and dimi- 
nished by the conditions under which it was sold. The 
interest, of the heirs is concerned by the obvious diminution 
of the price, in a sale to which, by the will under considera- 
tion, very onerous and burdensome conditions were annexed. 
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The heirs suc- 
ceed to all the 
rights of the 

ancestor, and 
among _ other 
rights devolving 
upon them, is 
that of suing and 
compelling a 
compliance with 
the intentions of 
the ancestor, as 
expressed in his 
last will and tes- 
tament. 


So, where the 
testator provided 
in his will, that 
his slaves should 
be sold with, and 
‘I attached tothe: 

antations on 
nih they were 
found at his 
death, and ‘the 
purchaser under 
the conditions of 
the will, was 
about to alienate 
on se tel 
Held, that the . 
heir can. main- 
tain an action in 
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Eastznx Dist. They may certainly avail themselves of the breach of thei 


May, 1836. conditions, to preserve and protect the intention of the 
porpras _ testator and the objects of his benevolence, when by the very 


movasx, act of the diminution of price, at the sale of his succession, 


behalf of the they parted with a very valuable consideration. 

slaves, to pre- 

* vent their sale, , ‘ } 
a = It is, therefore, ordered, adjudged and decreed, that the 
"of the will, and judgment of the District. Court be annulled, avoided ‘and 
come athe Teversed, the defendant’s exception overruled, and the case 
intentions of the _ : - ; 
cei as ax. remanded for further proceedings; the appellee paying the 


pressed therein. costs of the appeal. 


POYDRAS US. MOURAIN. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE JUDGE 
OF THE SECOND PRESIDING. 


The heir who succeeds to the rights of his ancestor, may, after the executors 


are discharged, enforce the provisions of the aucestor’s will, and see that 


his intentions are carried into effect against purchasers; although the | 


heir has no other interest in the matter. 


So where the testator provided in his will, that his slaves, after his death, 
should be kept on and attached to the plantations on which they were 
employed, and that the purchaser should be required to set them free 
after twenty-five years, and emancipate and support, without labor, and 
give an annual stipend to such as were sixty years old, &c.: Held, that 
the purchaser could not alienate such slaves apart from the plantation, 
and was bound to comply with the conditions and provisions of the will. 


‘ 


This is an action by the heir, as protector of certain slaves, 
and to have executed his ancestor’s will, in relation thereto. 
Julien Poydras departed this life in the year 1824, having 
two-years previously made a will, containing, among others, 
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‘m’appartiennent et qui en dependent, et tous mes esclaves 
doivent étre regardés comme attachés & lune d’elles, seront 
annoncées devoir étre faites et seront en effet consenties avec 
Pobligation qui sera imposée aux acquéreurs de ces mémes 
habitations, leurs héritiers ou ayans-cause, et avec l’obliga- 
tion qu’ils contracteront 'formellement d’affranchir de tous les 
liens de l’esclavage tous les esclaves de l’un et de autre sexe 
qui seront vendu avec ces mémes habitations, mémes les 
enfans nés ou & naitre, de sexe féminine faisant partie de ces 
mémes ventes, et ce aprés jouissance non-interrompue de 
vingt-cing ans de ces mémes esclaves, & compter du jour de 
la vente; et tous les esclaves faisant partie de ces mémes 
ésclaves qui, a l’époque de vingt-cing ans révolus n’auraient 
pas atteint l’Age voulu par la loi pour leur affranchissement 
légal, seront tenus de travailler pour et au profit des dits 
acquéreurs, leurs héritiers ou ayans-cause, jusqu’au moment 
détre parvenus a l’Age légal pour pouvoir étre libres, comme 
aussi les dits acquéreurs de ces mémes habitations pour eux 
ou leurs héritiers ou ayans-cause, s’obligeront de soigner et 
traiter avec humanité, et de conserver sur ces mémes habi- 
tations, sans obligation de travail, tous les esclaves de lun et 
de Pautre sexe faisant partie de ceux qu’ils auront acquis de 
ma succession et qui auront atteint avec evidence Page de 
soixante ans; et méme de leur donner & chacun d’eux vingt- 


. cing piastres par an pour leur existence et soulagement de 


leur vieillesse. Ces conditions sont de rigueur, et toute: 


personne au nom de Vhumanité, et particuliérement les 
officiers public dans P’état, sont par moi auitorisés et appellés 
a les faire exécuter et respecter.” 

Madam Mourain is the owner of a plantation and a number 
of slaves, purchased at the public auction of the estate of the 
late Mr. Poydras, which sale was made in conformity to the 
clauses and conditions of the will. : . 

In January last, Madam Mourain advertised for public 
sale, the plantation in three different lots, and the slaves 


, 


the following dispositions: ‘Les ventes de mes. habitations Kasrea® Disr. 
sous le rapport des esclaves de Pun et de Lautre sexe qui May, 1836. 
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Eastern Dist. separately, except children, who were to be sold with their 


May, 1836. mothers. re 
POYDRAS Benjamin Poydras de Lalande, styling himself the protector 


of a number of slaves, filed a petition and order for injunction; 
in which he states: 
“That as one of the heirs of the late Julien Poydras, Esq., 


deceased, his uncle, and out of respect for his memory, your 


petitioner finds himself in duty bound, since the executors of 
the said Julien Poydras have been duly discharged, to'see 


Poydras, in favor of all his slaves, faithfully executed. 
‘Your petitioner therefore further shows, that one of the 
clauses aforesaid, expressly ordains, that ‘the slaves of the 
testator shall be sold with the several plantations to which 
said slaves respectively belong, and that the purchasers, their 
heirs and assigns, shall be formally bound to set free all the 
slaves of both sexes that shall be sold with the aforesaid 
plantations, after an uninterrupted possession of twenty-five 


years from the day of sale; and all the slaves belonging to, 


the said plantations, who at the expiration of twenty-five 
years should not have arrived at the age prescribed by law 
to be set free, shall be bound to work for the benefit of the 
said purchasers, their heirs and assigns, till they have 
attained the lawful age to be set free.’ 3 
“And your petitioner further shows, that another clause 
of said last will and testament expressly ordains, that ‘the 
said purchasers of the said plantations shall, bind themselves, 
their heirs and assigns, to take care of, (soigner,) and to treat 
with humanity, and to keep (conserver) on the aforesaid 
plantations, without being bound to work, all the slaves of 
both sexes, making part of those acquired by said purchasers, 
and who shall have arrived at the age of sixty years; and 
are to pay annually to each of them twenty-five dollars a 
year, for their living and existence, and to alleviate their old 


age: those conditions must be rigorously executed.’ As the. 


whole will more fully appear by the said last will and testa- 
ment, an authentic copy of which is hereto annexed fora 


‘ 


_ certain clauses of the last will and testament of said Julien, ° 


' 
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greater certainty, and which your petitioner prays to be Easrenw Distr. 


permitted to refer to. 
“Your petitioner further shows, that in the year 1825, 
Madam widow Pierre Charles Mourain, . residing in this 
parish, now in the kingdom-of France, and represented here 
by her agent, Peter G. Mourain, Esq., residing in said parish, 
_ became the purchaser of the plantation and slaves thereto 

belonging, situated in this parish, on the river Mississippi, 
- where the late Julien Poydras died, as it appears by the 
proces verbal of adjudication of the Court of Probates, and a 
notarial act made in accordance with the clauses of the will 
aforesaid. — ' 

“Your petitioner further shows, that notwithstanding the 
- above said clauses and conditions, the said widow Mourain, 
' through her agent, has wrongfully advertised publicly for 
sale at public auction, the one half of the said plantation, in 
three different parts, and forty-one or forty-two of the slaves 
which belong to the said plantation, and which according to 
public notice, are to be sold-individually, and separated from 
the said plantation. 


“ Your. petitioner’ further shows, that unless protected by | 


the authority of this honorable court, the slaves aforesaid, 
in open and unjust violation of the conditions subscribed to 
by the said widow Mourain, in the proces verbal of adjudica- 
tion, and the notarial bill of sale aforesaid, shall be to their 
great prejudice, separated from the plantation aforesaid, and 
from each other, contrary to the will of the said Julien 
_Poydras, and thereby his benevolent and humane intentions 
be defeated, to the great injury. of the aforesaid slaves. 

“Wherefore your petitioner, in his aforesaid quality, and 
with the view of protecting the aforesaid slaves, prays for an 
injunction to restrain the defendant from proceeding in said 
sale.” 

The defendant pleaded an exception to the plaintiff’s 
capacity and right to sue in this case. 

She also pleaded to the merits, and denied that the plaintiff 
or.the slaves themselves had any right to sue and maintain 
this action. She avers, that she had a right to éell the 
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Fasrrex Disr. plantation and slaves as she was about to do; that the will 
May, 1856. of the late Julien Poydras; relative to his lands and slaves, has 


POYDRAS 
v8. 
MOURAIN. 





been already decided upon and determined by the Supreme 
Court, in the case Moosa vs. Allain, 4 Martin, N. S., 99, 
in which the plaintiff was either a party or interested therein, 
and that the decision is in favor of the right of the owners of 
the slaves, to sell them separately from the plantation. . She 
prays that the plaintiff’s petition be rejected, &c. 

The district judge who presided, overruled the exception, 
and maintained the right in the plaintiff to sue. ‘ On the 
merits, judgment was rendered in favor of the plaintiff, and 
the injunction was made perpetual. The defendant appealed, 


L. Janin, for the plaintiff. 


Mazureau, on the same side. 

1. It will be seen by reference to the record, that both the 
defendant and plaintiff are heirs of Julien Poydras; that 
both of them are parties to the sale under which the defendant 
purchased the plantation and slaves in question, and that the. 
plaintiff appears not only for himself, but as the attorney in 
fact of all the other co-heirs. 

2. The deed of sale under which the defendant purchased, 
refers to the will of the ancestor, and incorporates its provi- 
sions, terms and conditions in relation to the slaves, which 
are accepted and promised to be performed by the purchaser, 

3. The plaintiff sues as heir of the late Julien Poydras, ° 
and claims the right to have his last will and testament 
executed. He is one of those to whom the succession 


~ belonged im virtue of said will, and has an interest and 


right to have the will carried into effect. 
4, The plaintiff, in his own behalf and for his co-heirs, 
has a direct interest in this matter, for being sold under the 
conditions of the will, the succession of their ancestor brought 
a much less price than it otherwise would. 
5. The plaintiff would have had a right to institute this 
suit, if he were a total stranger. The testator, in his will, 
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calls onall persons in the name of humanity, and particularly —— 


- the officers of.the state, to see that his will is executed. May, %836. /* 
6. The testator had:a right to dispose of his slaves as:he ~ yorpaas v 
. did. ~There is nothing in the provisions of his will, or the ve. | 


_ terms and conditions of the sale of the slaves under it, which — 


derogates from the force of laws, made forthe preservation of 
public order and good morals, nor any thing required in 
contravention of prohibitory laws. 

7. The case of Moosa vs. Allain, cited by the defendant, 
in support of the right to sell the slaves separately, has no aa 
application to this case.. Whatever might have been the . 
rights of the slave who was plaintiff in that case, the positive 
provisions of the will, and the contract of sale, must be 
enforced in the present case. 

8. It has been contended, that by the Roman law, slaves 
could not be attached to the soil, and the Code of Justinian, 
book 11, title 47, was cited in support of this position. It 
proves the very reverse of the proposition. See 2d law of the 
Aith title. The 7th law of the same title, contains an express 
prohibition to separate slaves from the lands to which they 
are attached. 

9. It is further added, that every thing which restricts 
the right of property, must be strictly construed. What does 

‘this new principle apply to? Had not Mr. Poydras, and his 
heirs after him, the right of disposing of their property as they 7 
pleased? They had the right to free all the slaves, as soon 

as the laws would permit, and provide for their future 

condition. 


Mitchell, for the defendant. 


Two questions are presented in this case : 

ist. Can the slaves, either by Poydras, or in their own 
names, stand in judgment in this form of action ? 

2d. Supposing they have a right to be heard, does the 
dispositions of the will of the late Mr, Poydras, authorise 
this court to pronounce such a judgment as the plaintiff 
asks ? 
63 
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I. As it is not pretended, that the individuals for whose 
alleged benefit this suit is instituted, claim -to appear ag 
freemen, I shall take the most favorable supposition the case 
admits, and look upon them as statu liberi. At 

The statu liber has no positive unconditional right but 
rather an expectancy, entirely conditional, and eventual, 
He may never arrive at the age required by law for his 
emancipation. 

If we except his right to stand in judgment, when the 


period arrives at which he may claim his freedom, a limited, 


and recently granted right of inheriting and having the pro 


perty bequeathed, preserved by a curator, and perhaps his” i 


right to apply for the aid of the courts, if an attempt be made 
to remove him from the state, before the period at which he 
may claim his freedom, he differs in nothing from the slave. 
Like him he is subject to the will and control of his master, 
If the statu liber commit an offence, the master is liable, the 
same as the master of the slave; and I am by no means 
prepared to admit, that the eventual freeman would not for- 
feit his claim by the commission of a crime, even though it 
were not of a heinous grade. 
Slaves for a time a statu liberi, are those who have avila 
the right of being-free at a time to come, or on a condition 
which is not fulfilled, or on a certain event which has not 
happened, but who in the mean time remain in a state of 
slavery. Louisiana Code, art. 37. In this situation they 


have no right to appear in court, except when the privilegeis _ 


expressly granted them by law. 7 Martin, N. S. 350. 
Having shown that a statu liber has no right that can 
authorise him to appear in this action, if a slave for life could 
not appear, I will now inquire how far’ the court is autho- 
rised to sit and listen toa slave, setting up such or similar 
pretensions. 
If a testator had directed by his will, that the future 


“masters of his slaves should not punish them, and that in 


case such masters should chastise a slave, the slave should 
thereupon be entitled to his freedom, could the slave be heel 
in court, to support his pretensions? I think not. 
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. If he-had, appointed the hours of work and rest for:the Essupas Dust. 
dent could the slaves have the aid of the courts? I think “ay 


not. y 
If he had directed that such slaves as he might own at 


his death, should be sold with his plantations, ‘and that 

neither they nor their offspring should ever be separated, 
by the future owners, from the lands or plantations, and that 
said slaves-were by the will authorised to stand in judgment, 
and.claim the aid of the courts to enforce the disposition of 
the will, would such disposition avail and enable the slaves 
tosue? I think not. 

If the testator bequeathed twenty-five dollars a year to 
certain slaves, can they appear in court to claim the bequest ? 
I think not. It may be a natural, or moral, but it is nota 
legal obligation, which they can enforce in a court of justice. 
Louisiana Code, art. 1751. 

- Noslaves shall be parties to a suit in civil matters, either 
as plaintiffs or defendants. Acts of 1806, page 158, sec. 16. 

He (the slave) cannot be a party in any civil action, either 
as. plaintiff or defendant, except when he has to claim or 
prove his freedom. Civil Code, page 40, art. 18. 

A slave is one who is in the power of his master, and who 
belongs to him in such a manner, that the master may sell 
him, dispose of his person, his industry, and his labor, and 
who can do nothing, possess nothing, nor acquire any thing, 
but what must belong to his master. Civil Code, page 10, 
art. 13. 

The rules prescribing the tc and conduct to be observed 
with respect to slaves, ‘in this state, and the punishment of 
their crimes and offences, are fixed by special laws of the 
legislature. Louisiana Code, art. 172. 

The slave is entirely subject to the will of his master, who 
may correct and chastise him, though not with unusual rigor, 
or so as to maim or mutilate him, or to expose him to the 
danger of the loss of life, or to cause his death. Ibid., 173. 

He (the slave) cannot be a party to any civil action, either 
as plaintiff or defendant, except when he has to claim or 
prove his freedom. Jbid., 177. 
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Slaves cannot sue, either as plaintiffs or defendants, 
as relates to their freedom. Code of Practice, art. 108.; 
Individuals cannot by their conventions, derogate feenin ‘ 
force of laws made for the preservation of public order, or 
good morals. Louisiana Code, art. 11. 


Whatever is done in contravention of a prohibitory law, is is 


void, although the nullity be not toemally directed. ids 
art. 12. 
I presume it cannot be denied, that the slave could not 


appear#n court, to enforce the disposition, of a will, dinectinnas ae 


‘ he should always remain on a certain plantation; and ite 





appears to me equally clear, that a statu liber cannot. 


II. This question has been already decided by this court, * | 


in the case of Moosa vs. Allain, reported 4 Martin, N. 8.99, 

If the will of the testator was, that the slaves were never 
to be removed from the plantations, it must be found in its 
dispositions. I confess I cannot find it in the words, the 
expression of the will, now contended for. 

In the first branch, the testator directs the manner in 
which his property shall be sold; that is, a plantation and the 
slaves attached to it, together. He says: “the sale of my 
plantations, as respects the slaves of both sexes belonging to 
me, and held by me, and all my slaves are to be looked upon 
as attached to one of them, shall be announced to be made,” 


&c. He then, in the next disposition, directs, that the sales, 
shall be made with the ‘obligation, which the purchasers’ 
shall contract, or enter into, to free the slaves, which shall be 
sold with the plantations, after an uninterrupted enjoyment 


of twenty-five years from the date of the sale. 

A subsequent clause of the will, which I shall preseial 
consider, directs what is to be done (still, I understand, at the 
expiration of twenty-five years) with those slaves, who have 
evidently attained the age of sixty years, 

Now, to my apprehension, the words of the will just 
quoted, are perfectly plain: the services of all the slaves, 
where the owner pleases, are to be uninterruptedly enjoyed, 
during twenty-five years. 
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Nay, ‘more, I avow myself unable to discover that the Easrzay tie. 
disposition of the will, as quoted by the gentleman in his -% 1896. 


tition, differs in any manner from my understanding of it. 

The district judge, who delivered an opinion in this case, 
gave to'the will a construction, totally different from what I 
can find the instrument to authorise. I trust I wil! not be 
deemed invidious, if I take a brief review of his opinion. Be 
this as it may, I believe it my duty to do so, and I shall not 
evade it. 

Madam Mourain in her answer, uses the following words: 
“Neither Benjamin Poydras de-Lalande, as protector, &c., 
nor the slaves themselves, have any right to maintain. this 
action.” Yet the judge says: “It is not pretended that the 
dispositions of the will, with reference to the slaves, contain 
any thing, either against the positive laws of the land, or 
contra bones mores.” 

The other clause of the will which I have undertakem to 
examine, is in the following words : 

“Comme aussi les dits acquéreurs de ces mémes habita- 
tions pour eux ou leurs héritiers ou ayans-cause, s’obligeront 
de soigner et traiter avé¢ humanité, et de conserver sur ces 
mémes habitations, sans obligation de travail, tous les 
esclaves de l’un et de Pautre sexe faisant partie de ceux 
qvils auront acquis de ma succession, et qui auront atteint 
avec evidence l’Age de soixante ans,” &c. 

This may possibly be looked upon as a kind of emancipa- 


tion of such slaves as at the expiration of twenty-five years- 


from the sale, should evidently have attained the age of 
sixty years. a 


It is believed that nature emancipates most slaves, or at 


any rate deprives them of the capacity of doing much labor, 


_ at the age of sixty years. The master, therefore, will be 


bound by the duties of humanity, as he is by the law, to 


support them without work. Even when a slave has been ° 


emancipated, and becomes infirm from old age or otherwise, 
the law has made it the duty of the late master, to provide 
for him. Acts of 1806, pages 150, 152, sections 2, 3 and 4. 
Acts of 1807, page 86, section 5. The will of Mr. Poydras, 
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Easrerw Dist. therefore, directs little more for this class of slaves, than is 
May, 1836. directed by law ; perhaps, in fact, it directs om 


POYDRAS 
v8. 


MOURAIN. 


It appears to me I have shown, ‘ 

1. That the individuals, on whose behalf it: is alleged 
this suit is instituted, have no right to stand in judgment; 
and, 

2. That the only fair construction which can be given to 
the will-of the late Mr. Poydras, is that none of its disposi. 
tions, by which he contemplated the amelioration of the 
situation of his slaves, were by him directed to take place 
before the expiration of twenty-five years from the day of the 

sale of his estate. 


Martin J., delivered the opinion of the court. 

‘The will of the late Julien Poydras, of the parish of 
Pointe Coupée, directs that all his slaves at his death, are to 
be considered as attached to his several plantations, on which 
they had been and were employed, and that his executors 
be required to sell them with, and as attached to the planta, 
tions on which they were situated, the vendee to come under 
the further obligation of freeing. them at a certain period, 
and that the slaves thus emancipated, who may evidently be 
of the age of sixty years and upwards, have the immunity 
or privilege of remaining thereon, and to be supported 
without labor being required from them, with an annual 
stipend in money also allowed, &c. 

The defendant purchased from the executors, one of the 
plantations of the deceased, with a large number of slaves 


attached thereto, and by the terms expressed in .the act of 


sale, subscribed to the conditions imposed by the will. 

In contempt of the obligation thus contracted, the defendant 
attempted to sell forty-two of those slaves, separately and 
apart from the plantation. The executors of the late J. 
Poydras having been discharged. from their trust, and being © 
functi officiis, the present suit was instituted by the plaintiff 


as one of the heirs of the testator, who in that capacity 


sought to have the will carried into effect, by compelling a 
compliance with its provisions, and the strict performance of 
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the contract and sale made under it. He obtained a provi- Easrzan Disr. 


sional injunction in the first instance, to’stay the sale the 
defendant was about to make, of the slaves in question. 

_ The defendant excepted to the capacity and right of the 
plaintiff to sue and maintain this action. The exception 
was, however, overruled by the judge presiding, and an 
answer put in to the merits, in which the defendant asserted — 
her right to sell the slaves, separately and apart from the 
plantation, alleging that the terms and conditions of the 
will, which were sought to be specifically enforced, were 
null and void. The injunction was made perpen and 


the defendant appealed. 


An exception to the present plaintiff’s capacity to institute 
a suit of this kind, was pleaded in another case, relating to 
a number of these slaves, under the will of the late Julien 
Poydras, and sustained by the judge of the district, then 
presiding. On appeal, this court reversed the decision of the: 
judge a quo, overruled the exception, and maintained the 
plaintiff's right of action. See case of Poydras vs. Taylor, 
just decided, ante. 488. 

The plaintiff, after stating his heirship, declares he acts as 
the protector of the humble beings, who, like himself, were 
the objects of his ancestor’s benevolence. 

. It was urged with much zeal, in the argument at the bar, 
that neither the slaves nor any person for them, could stand 
in judgment to prevent their being sold. In the case of the 
present plaintiff against Taylor, just decided, and referred to 
above, this court was of opinion, that after the executors 


were discharged, the heir had an undoubted right, as having 


succeeded to all the rights and actions of the ancestor, to 
require the specific performance of the terms and conditions 


May, 1836. 


The heir who 
succeeds fo the 
rights of his an- 
éestor, may, af- 
ter — erwone 

are disc 
enforce the pro- 
visions of the an- 
cestor’s will, and 
see that his in- 
tentions are car- 
ried into effect 
— urcha- 
ough 


th 
the heir has no 
other interest in 
the matter. 


of a sale of part of the estate, made by the executors, or to . 


‘demand damages for its non-performance, or to claim. its 


rescission for a breach of its terms and conditions; that this 
right of the plaintiff was not impaired by an avowal that 
his object was to see the will of his ancestor rigorously 
complied with. 
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We have no reason to be dissatisfied with the opinion we : 


then expressed, and conclude that the first judge did not err 
in overruling the exception in this case. 


On the merits,'the defendant claims the right to sell these 4 


slaves singly, separately and apart from the plantation, — 
under the authority of an adjudged case, Moosa vs. Allain, 
4 Martin, N. S., 99. 

This was the case of one of the slaves of the late Julien 


Poydras, who complained of his removal from the plantation - 


to which he was attached, ‘and with which he had been seld_ 
at the sale of the estate. This court then expressed the 


opinion that the will secured to the plaintiff the faculty of ' 


staying and being supported on the plantation to which he 
belonged, and ‘to be emancipated on arriving at the age of 
sixty years ; but that the purchaser of these slaves had, until 
their emancipation, the right to their labor wherever he 
chooses to require it. 

The right of the purchaser in that case, was considered 
merely in regard to the then plaintiff, who was himself a 
slave.. He could vindicate no right in a court of justice, 
except his claim to freedom, or some matter relating thereto, 
The rights of the purchaser in that case, who had the slave 
in possession, in relation to his vendor or any person exercising 
the rights of his vendor, were not considered ; they could not 
be in that case. 

Admitting that the present plaintiff could not successfully 
complain and interfere, if the defendant in the present case 


employed the slaves in ‘question off the plantation with : 
_ which they were sold, and to which they were attached, it 
would not necessarily follow that he could not resist the’ 


defendant’s attempt to sell them singly, separately and apart | a 


from the plantation. . Such a sale would detach them from. 
the plantation, to which the will and the sale made in con, 
formity to it, by the executor of the testator and the ancestor 


_ of the plaintiff, require they should remain and continue 


attached. As long as the defendant, who is the vendee of 
the executors under the will, continues to be the owner of 
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, ‘ ‘ 4 4 apem 
both the plantation and the slaves, the exercise of the Easrenw ighiie. 


-plaintiff’s right to have the condition of the sale specifically _ ay, 1836. 


rformed or executed, remains unimpaired; but if the  roxpmas. 
defendant sells the plantation to three several owners, and poeta 


the forty-two slaves thereon to as many others, then the So, where the 
f h tate right i sd oe th sig ¢ testator provided 
exercise of the plaintiff’s right in requiring the provisions 0 in his will, that 
: ny , ' See Bare ; 
the will to be carried into execution, will become extremely }8 death, o — 
difficult, burdensome and precarious. be kept on and 


i eo 8 r% hed 
The defendant will no longer have it in her power speci- ehotetides * 


fically to comply with the conditions of the sale. The pended _— 
obligation to support the old emancipated negroes will not that the purcha- 
. ‘ ser should be re- 
attach on the vendees of the land asa servitude. It is a quired to set 
servitude which is essentially due to an estate, — panera at. 
The vendees of the slaves, without notice, will be under-and emancipate 
° . : oe an su) 
no obligation to comply with the terms and conditions of the without sng 
sale under which their vendor acquired them. spend “stipend to 
The exercise of the right of the plaintiff, will then be so 2s 
burdensome, difficult and precarious that the right itself will &e.:: Held, that 
become almost worthless. Be RE coe i 
Justice requires that the defendant should not be permitted st such slaves, 
to disregard the obligation she has solemnly contracted. plantation, and 
But it is urged that the terms and conditions of the will, comply with as 
which are now sought to be enforced, are null and void, as conditions and 
- : : provisions of the 
destructive of the absolute power which sound policy and the vill. 
laws of the land require the master should exercise over his 
slaves. 
So far as regards the slaves, the power of the master is 
indeed absolute. The slave cannot resist, or be heard if he 
complain of the abuse of this power ; but in relation to other 
persons, nothing prevents the master from being compelled 
or coerced to comply with his engagements as vendee, which 


he contracted when he acquired his slave. ae 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
64 
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BOISDERE & GOULE, f. p. c. vs. CITIZENS’ BANK. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where stockholders have subscribed and complied with all the requirements 
of the charter, they are thereby entitled to all the rights of stockholders, 
which cannot be divested by amendatory acts of the legislature, accepted 
only by the president and directors of the institution. 


The acceptance of an amended charter by the president and directors, 
which excludes-a class of stockholders who are colored persons, when 
the original charter gives no authority td the board to obtain sucha 
modification, does not operate a forfeiture of their stock, or divest them 
of their rights as stockholders. 


If an act amendatory of the original charter of a bank, tiliiotoee the 
destruction of a vested right, or impairs an obligation, it will be declared 
to be unconstitutional and void. 


This is an action in which the plaintiffs, who are free 
people of color, claim the right and privilege of being 
stockholders in the “ Citizens’ Bank of Louisiana.” 

The rights and privileges claimed by the plaintiffs, are . 
denied by the bank, on the-ground, that by a provisotoan 
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act, amendatory of the original charter, passed the 30th . 

January, 1836, it is provided “that no person or persons who 
are not free white citizens of the United States, and domicilia- 
ted in the state of Louisiana, shall be, either directly or indi- 
rectly, owner of any part of the capital stock of said company.” 


That the plaintiffs being persons of color were expressly © a 


excluded by the provisions of the amendatory act above 
referred to; and that no section or clause of ‘said act should 
go into operation, until the whole was accepted. ‘ 


The defendants submit to the court, whether, under the 7 


provisions of this act, they can extend to the plaintiffs the 
rights, provisions and immunities of stockholders in said 
bank ? 
































judge, who decided that the plaintiffs should be recognized 
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The facts and evidence of the case show, that the Citizens’\z 
Bank of Louisiana, was incorporated by legislative act, dated oS 
the Ist April, 1833. The third section describes who me ‘a 
become subscribers, viz: ‘all persons who shall be in good stood 
faith the owners and possessors of real property within this’ feraExs? BANK. 
state.” Under this section the plaintiffs, who are free persons | . 

of color, were permitted to subscribe, one for two hundred 
shares, or twenty thousand dollars, and the other for one 
hundred and fifty shares, or fifteen thousand dollars, to secure 
which, according to the provisions of the charter, they both 
mortgaged large property situated in the state, in August 
and September, 1834. 

In 1836, to enable the bank to procure its capital stock, 
the legislature passed the amendatory act, pledging the faith 
of the state as security for the loan of the bank capital; and “eg 
at the same time, provide in section third, “that for the 
guarantee of the bonds to be emitted by the state, in favor 
of the Citizens’ Bank, &c., and for which the state pledges 4 
its faith, all the securities granted by the act of incorporation of a 
said bank, and especially by the third and fourth sections of 
said act, to the holders of its bonds, are hereby transferred to 
the state, &c.” 

On, this evidence the cause was submitted to the district 






































and admitted to be stockholders of the Citizens’ Bank. 
Judgment being in favor of the plaintiffs, the defendants 


appealed. 


Benjamin and Roselius, for the plaintiffs. 

1. It is admitted by the pleadings and statement of facts, 
that the plaintiffs possessed all the qualities required by the 
third section of the original charter, for becoming stockhold- 
ers, that they complied with all the requisitions of the original 
charter, and were actually stockholders in the bank, when 
the law of 30th January, 1836, was passed, by which the 
charter of the bank was amended. They were consequently 
parties to a contract, their interest in which could not be 
affected by any subsequent law of the legislature. 
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2: The eighth section of the amended act of 1836, coaulie 
no forfeiture of these rights and interests, nor does it; . 


noispzrz axp Ist. Because, the words are in the future; 2d. Because the 
i fp © French text can admit of none but a future or prospective - 
crriaexs? BANK. construction, even if the English were doubtful; 3d. Because 


even if the construction were doubtful, the general rule ig, 






that laws cannot have a retroactive effect; 4th. Because 


even if the legislature had the power to destroy vested rights, 
courts can never suppose their intention to be such, unless 
expressed in such language as to admit of no doubt; 5th, 
Because the clause on which defendants rely, is inserted 
immediately after those provisions which treat of the new 
subscriptions. 


3. The amendments have never been accepted by thee m 


stockholders, and although the president and directors are 


the agents of the stockholders for administering their affaira,’ ~ 
it can never be maintained, that these agents have the power PS 
of making such contracts, as will totally destroy the rights of ~~ 
their constituents, and abandon their property without any- 


consideration whatever. 


Morphy, for the defendants. 


1. The proviso contained in the eighth section of the 
amendments to the original charter, excludes plaintiffs, in 


as much as it provides that they shall not be owners of any — 


’ part of the capital stock of the Citizens’ Bank. 

2. The amendments have been accepted in the only way 
in which they could be accepted, i. e. by the president and 
directors of the bank, as required by the law, making these 
amendments. , 

3. The plaintiffs cannot contend, that the amendments 


have not been properly accepted, when they claim a partici-. 


pation in the privileges and benefits resulting from ‘said 
amendments, without which the charter would have been a 
dead letter up to this day, and the stock merely nominal. 

4, The legislature have the right to dissolve or modify a 
corporation legally established, when they deem it necessary 
or convenient to the public interest. La. Code, article 438. 



















iy 


le ce rae ne 


$ 
cs 





















OF THE STATE: OF LOUISIANA. 


Bullord, J., delivered the opinion of the court. =" _Easréaw: Dis. 
The plaintifis, f. p.c., allege that they weré original “av, 1896) 
_" subscribers.and stockholders‘of the Citizens’ Bank of Lou- sounnease = 
‘4 jsiana; that they executed their mortgages, which were Been Ptog } 
“|! duly accepted, in conformity with the charter, and they ©™***’#45x- 
2 thereby became entitled to all the advantages, privileges and 
a immunities conferred by the charter on stockholders; but 
they complain that the president and directors refuse to 
consider them as stockholders, or to allow them to act as 
such, or to dispose of their stock, or to accord to them the 
ivileges to which they are entitled. 
The defendants admit all the facts and allegations set 
| forth in the petition, but aver, that when the faith of the 
state was pledged for the security of the capital of said bank, 
it-was expressly provided, that no person or persons, not 
_ being a free white citizen of the United States, and domi- 
ciliated in the state, should be directly or indirectly owner of 
any part of the capital stock of the company, and that no 
part, sentence or clause of the act granting the faith of the 
state, should go into operation, until the whole should be 
accepted. They therefore submit the question, whether they 
can extend to the plaintiffs, who are free persons of color, 
the rights, privileges and immunities of stockholders, without 
a violation of thé express conditions under which the faith of 
the state was granted. 

It appears to us clear, that previously to the act of the: where stock- 
legislature, amendatory of the charter, and pledging the a se have 
faith of the state, the plaintiffs had fully complied with ‘all complied with” 

i the requirements of law, to constitute them stockholders. tb racy — 
a They were thereby entitled to all the rights of stockholders ; chats: they are 


thereby entitled 


they might sell their stock or pledge it for a loan, according . al the a hts 
to the proyisions of the charter. Their right was fully vested. a en crg 


4 a But it has been argued that until the money was procured, a fib 

‘ in consequence of the pledge of the faith of the state, the of the legal , 
right of the plaintiffs was nominal, and could not be enjoyed, only by ‘the pre- 
and that the legislature had a right to impose such condi- #dentand diree- 
tions as it thought proper, and that the condition contained tution. 


in the last act, does not violate a vested right. A right may 
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Eastery Dist. €Xist, although its free enjoyment may be suspended 
May, 1836. impeded. If the plaintiffs have forfeited or lost. their priyi. 


510 





Borspens ax leges as stockholders, it must be either by their OWN acts or | 


gout, f. p. ¢. consent, or by operation of law. 


“ncaa, The, acceptance of the amended charter by the eS. q 


The accept- s producing t 
BN Ply ag, s and directors, cannot be considered as p g that effect, 


mended charter because by the charter, no authority is given to the board to 4 


by the president 
and irectors, 


obtain such a modification as to exclude a part of the — 


which excludes original stockholders ; and it does not appear that the charter, — | 


a class of stock- 


holders, who are as amended, has ever been submitted to the stockholders, 


colored persons, 


when the origi- We are, therefore, of opinion, that the plaintiffs have not by 4 


nal charter gives 
ae eeanaade their consent, lost their privilege. 


agp “agp It only remains to inquire, whether the act of the legislature 


Moen on does amending the charter, and pledging the faith of the ste 


foteinn* ¢ Ought to be so construed as to operate the disfranchiseme; 


their stock, or of the plaintiffs. That act first declares, that in order to 
divest them o " 
their rights as facilitate the Citizens’ Bank in the negotiation of the loar 


stockholders. t welve-millions, the faith of the state is pledged for the sects 








rity of said sum, and it provides for issuing the bonds of the - 





state. The third section declares, that “for the guarantee 


of the bonds, to be emitted by the state, in favor of the Citi. 


zens’ Bank, and of the interest thereof, and for which the 


‘ state pledges its faith, all the securities granted by the act of © 


incorporation of said bank, and especially by the third and 
fourth sections of said act to the holders of its bonds, are 
hereby transferred to the state, and the holders of the bonds 


which may be issued in virtue of this act.” The securities — 
here spoken of, as provided by the third and fourth sections “ — 


of the original charter, are the mortgages given by the stock- 
holders; so that the mortgages given by the plaintiffs, 


among other stockholders, are declared to accrue to the 
benefit of the state, and of the holders of its bonds ; and form - 


in facta part of the security. upon which the loan is to be 
obtained from foreign capitalists. - 


The eighth section of the amendatory act, provides for 


opening books of subscription to complete the capital stock, 
and a proviso to that section has created the present contro- 
versy. That proviso is in the following words, “that no 
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rson or persons, who are not free white citizens of the Eisreax Dist. 
United States, and domiciliated in’ the state of Louisiana, - Mose Foe 1896, 
shall be either directly or pernneg owners of any part of _notspens omens 
the capital. -stock of said company.” 

If this clause be susceptible of two interpretations, we orrisany’ siti 
consider ourselves bound to give it that’ which would not menatory athe 
involve the destruction of a vested right, the impairing of an pps Three me 
obligation, because if such were its clear import, we should volves the de- 
be compelled to say that it is unconstitutional, and void. vested right, a 
That the legislature did not intend to destroy any of the impairs an obli- 
mortgages previously given by subscribers, is quite clear, declared to 
because they are declared to accrue to the benefit of the (nr uae we 
state, and to the holders of its bonds, as a security for the - 
reimbursement of the loan. No exception is made of those 
mortgages given by persons not white, and not citizens of the 
United States. It would lead to great inconsistency to 
suppose, that the legislature intended at the same time to ; 
annul acts of mortgage, which they accept as a consideration ; 
upon which the bonds of the state are issued, and which by 
the same act, are held out as inducements to capitalists to 
loan the capital stock. The words of the proviso are pros- 
pective, and refer to the future. The only doubt arises 
from using the words, “shall be,” instead of shall become 
“deviendra,” as is employed in the French text. . But 
according to the best lexicographers, the words to be, is some 
times used as synonimous with, to become, “ to be made to be,” ‘ite 
and the example given is, “and they twain shall be one 
flesh,” in the old English translation of the bible. Taken in’ 
this sense, we may fairly conclude, that the legislature only 
intended to provide, that hereafter none but free white citi- 
zens shall become stockholders, either by subscription, 
under that section of the act, or by a transfer of existing 
stock, leaving the rights of all who were at that time stock- 
holders unimpaired. It follows as a necessary consequence, 
that the president and directors, by a negotiation of the rights 
of the plaintiffs, would not violate any condition upon which 
the faith of the state has been pledged; for we cannot con- 
sider the legislature as having required or imposed a condi- 
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Easrrux Dist. tion constitutionally and legally impossible, that of annihi. a 
May, 1836. lating the acquired and vested rights of the platering witout I 
Tannen erat. their consent. Pe ia 
iindteaadia’s ; ; My re Th 
ame, ' It is, therefore, ordered, adjudged and decreed, that the | t 
judgment of the District Court be affirmed, with costs, 
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TAGIASCO ET AL. 08. MOLINARI’S HEIRS. } j 

APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 


NEW-ORLEANS. 


The force and effect to be given to instruments, which have for vance 
only the ordinary marks of the parties to them, depend more upon rules 
of evidence than the dicta of law relating to the validity of contracts 
required to be made in writing. 








The genuineness of instruments under private signature, depends on proof; 
e and in all cases when they are established by legal evidence, instruments 
signed by the ordinary mark of a person incapable of writing his name, 

ought to,be held as written evidence. 

The rules of evidence by which courts of justice in this state have been 
governed, since the change of government, have been borrowed in agreat 
part from the English law, as having a more solid foundation in reason © 
and common sense. ving 

According to the rules of evidence as adopted in this state, the ordinary 
mark of a party to a contract, places the evidence of it on a footing with — 
all private instruments in writing. 

The general rule is, that proof of the signatures of the witnesses to an 
instrument of writing under private signature, when they are dead’ or 
absent, does not establish ‘hat of the obligor or principal. 


ein wiih a ERR ata 


Proof of the genuineness of an instrument under private signature, signed 
by the party making her ordinary mark or cross, and attested by two 
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witnesses, may be made by parole evidence, after the witnesses and 
party are dead, by proving the witnesses’ signatures, and. that they were 
respectable and of good character, who would not attest,a forgery. 

The party who puts the initials of his name, gives a kind of*approbation 
to the instrument on which he writes them, and is binding on him. This 
is not materially different from an ordinary.mark. Lm 

This is an action instituted by the executor and brother of 

Marie Louise Tagiasco, f. w. c., deceased, to recover a lot of 

ground with its improvements, in the city of New-Orleans, 

which the said Marie Louise and Jean Tagiasco, f. p. c., 

inherited from their deceased mother, Louise Baptiste Roux. 
The facts and pleadings of this case are accurately and 


_ fully stated in the following judgment, rendered by the parish 


judge. 

“ The plaintiffs, as heirs of the late Marie Louise Roux, a 
free woman of color, claim from the defendants, as heirs of 
the late Antoine Molinari, the possession of a certain lot 


es 
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and buildings thereon, situate in Dauphin, between St. Peter ° 


and Toulouse streets, which they allege were sold on the 
24th of December, 1816, by the said Antoine Molinari to the 
said Marie Louise Roux, for the sum of three thousand 
dollars cash, he, the vendor, Antoine Molinari, reserving to- 
himself the usufruct and possession of the property thus sold 
during his lifetime; the said plaintiff further alleging that 
the said Antoine Molinari, died on the 22d of November,. 
1833, and that the defendants, having been duly called 
upon to give up to them the possession of said property, the 
rent of which they state at forty dollars per month, have 
refused so to do, further pray that the said defendants be 
condemned to pay to them the rent of said property, at the 
rate of forty dollars per month, from the said 22d day of 
November, 1833, until the day of delivery. 

“The defendants, in their answer, after denying generally 


specially admitted, recognize that there was an act of sale of 
the property claimed by plaintiffs, passed before’ Cristoval 
De Armas, notary public of New-Orleans, but they allege 
that the said sale was feigned and simulated, and caleulated 

65 | 


. all the facts and allegations of the plaintiffs, except those’ 
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Eastern. Dist. to cover a donation prohibited by the laws of the state, and 
‘May, 1836: refer to a counter letter bearing the same date as thedeed 


ractasco rat. Telied on by the plaintiffs. The defendants further allege, 


v8. 
MOLINARI’S 
HEIRS. 





that Marie Louise Roux, f. w. c., under whom the plaintiffs 


claim, lived in open concubinage with Antoine Molinari at_ 


the time the alleged deed of sale was made and the commie 
letter given. 

“ The plaintiffs, in support of their anes introduced an 
act of sale of the property claimed by them, passed before 
Cristoval De Armas, then a notary public of New-Orleans, 
on the 24th of December, 1816, and they introduced testi- 
mony to show that Molinari died about the 20th or 22d of 


November, 1833, and that the property claimed rents from 


forty to fifty dollars per month. 

“The defendants introduced in evidence a certain paper or 
document, at the bottom of which is to be found a cross (X) 
with the words ‘ marque ordinaire” of Marie Louise Roux, 
and the signatures of two witnesses, J. Anglade and Phillippe 


Pajeaud. That paper contains a declaration from Marie 


Louise Roux, made in presence of the two said witnesses, 
that the act of sale of certain property, situated in this city, 
in Dauphin, between St. Peter and Toulouse streets, to her 


made by Antoine Molinari, before Cristoval De Armas, notary ” 
public, under the same date as the declaration, to wit: the - 


24th of December, 1816, is purely confidential and simulated; 
that the three thousand dollars, which by said act appear to 
have been paid in cash, in presence of the notary, were funds 
which Molinari himself had the very same day lent to Marie 
Louise Roux, in order that they might be represented before 


the notary, and thereby an appearance of truth and authen- ° 


ticity might be given to the sale, when in reality the act was 


only intended to cover a legacy of the property which 


Molinari wished ‘to make of the same to the said Marie 
Louise and to her heirs after her death. 


“‘The defendants, moreover, introduced several witnesses, ~ 
‘who recognized the signatures of J. Anglade and Phillippe . 


Pajeaud, the two attesting witnesses at the foot of the above 


mentioned document, and declared that the said J. Anglade 
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~ and Phillippe Pajeaud are dead, and that they were perfectly 1 Easterw Dis, 


honest men; they also proved by testimony that Marie’ -May, 1896. 
Louise Roux lived in open copcubinage with Antoine racrusco xr at. 


Molinari at the date of the act of sale. They further proved, 
by two notaries of New-Orleans, that it has been a long 
standing usage and custom before and since the new Code, 
to receive acts under private signature, in presence of two 
witnesses, though they bear no other signature than the 


ordinary mark of the parties. 
«The court, after carefully examining the evidence, and 


" hearing the arguments of counsel, considering, 


“1, That under the laws, as in the opinion of the court 


they stood on the 24th of December, 1816, a person who 


could not write was not prohibited from passing an act under 
private signature, by making a mark instead of a signature, 
in presence of two-witnesses, 

“2d. That the usage and custom to pass such acts, appear 
to have been for a long time prevalent in this state. 

“3d. That Marie Louise Roux, under whom the plaintiffs 


claim, lived in open concubinage with Antoine Molinari at: 


the'time the act of sale was passed. 

“4, That the whole transaction presents nothing but an 
illegal donation, disguised under the form of a sale. 

“It is, therefore, ordered, adjudged and decreed, that 
judgment be entered in favor of the defendants, and that the 
plaintifis pay the costs.” 

The plaintiffs appealed. 


Morphy, for the plaintiffs and appellants. 

1. In this case only the signatures of the witnesses to this 
pretended counter letter are proven. Proof of the signatures 
of the witnesses does not prove that of the obligor or r principal. 
7 Martin, N. S., 58. 

2. Under the Civil Code of 1808, the use of a cross or 
marque ordinaire of the party, was not permitted or authorised 
even in public acts passed before a notary. According to the 
Louisiana Code, a person unable to write may make a cross 
or his mark, but in public acts only. Civil Code 307, afti- 
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cles 218, 223, &c., and 229, articles 93, 99, 100 and 101, 
Louisiana Code, articles 2231, 2232, and 2237. abt 


8. No parole evidence can be admitted to prove anything 


beyond or against the contents of a written instrument, 
Civil Code, 345, article 2. 8 Martin, N. S., 542.» 


4. Admitting the sale to be a disguised donation, itis ' 


valid; not being.embraced by the prohibition co 


persons living in open concubinage. Civil Code, 233, article 4 
114, 115,116.  Loizeau, Traité des enfans naturels, 668) 1) 


Merlin’s questions du droit, verbo donation, page 238, section 5, 


Pichot, for the defendants, contended that the judgment of. 


the court below was correct, and should be affirmed. 


J. Seghers, for plaintiffs. 


1. The act relied on by the defendants is a nullity. Acts . 
under private signature are required to be signed withthe 
name of the party in his own hand writing. Civil Codey 307, 
articles 222, 223. Ibid. 305, article 218. Louisiana Code, — 


2238, 2240, 2232. 8 Merlin’s Repertoire, verbo signature. 


2. No parole evidence can be admitted against what is 4 


contained in an authentic act.. Civil Code, 311, article 241. 
Ibid. 345, article 2. Louisiana Code, 2255. 


3. The testimonial proof of the signatures of the: two ; 
witnesses to the document relied on by the defendants, asa — 
counter letter, is inadmissible, and should not have been 
received to prove the pretended signature or mark of the — 
obligor. Partida 3, title 18, law 114; and note 5 of — 4 


Lopez : Debe valer en vida de aguelles, §c. 


4. No party to a written contract, who had it in his poled iF 


to obtain a counter letter, can be permitted to prove, by 


parole evidence, that the contract was simulated. 6 Martin, — 


N. S., 206. 8 Ibid., N. S., 448. 4 Louisiana Reports, 169. 
Note 5, 8 Lopez. 


. 





Mathews, J., delivered the opinion of the court. 


This suit is brought by the plaintiffs, as heirs instituted by 1 \ 
will, or universal legatees of a free woman of color, who was, _~ 


—_— TT & & & 








































th al ee s er 
LS SS AGASSI AE DT Seta ad 














OF THE STATE OF LOUISIANA. 


ply 


named Marie Louise Roux, They claim a lot of ground : Easrzns Dist. 
and buildings thereon, and situated in Dauphin-street, May, 1836. 
between Toulouse and St. Peter, now in possession of the TASLaDG® EFA 


- defendant, whoholds it as natural tutrix of herminor children. 


She obtained judgment in the courts below, fom which the 
plaintiffs appealed. 


The facts of the case are as follows: Antoine Molinari, late 


husband of the defendant, previous to his marriage with:her, 
lived in a state of concubinage with the testatrix, Roux, who 
in the testament by which she institutes the plaintiffs as her 
heirs, recognizes them to be her natural children; during the 
period of the concubinage, as above stated, the paramour con- 
veyed to his concubine the property now in. dispute, by 
authentic act, reserving to himself the usufruct of it during his 
lifetime. After his death, it remained in possession of the 
defendant, as tutrix of her children, unmolested, until the 
institution of the present action, for whom she claims the 
property as heirs to their father. In support of this claim,. 
and in opposition to the title set up on the part of the 


plaintiffs, a counter letter, signed with the ordinary mark of — 


the pretended purchaser, from Molinari, the father, attested 
by. two witnesses, was offered and ‘admitted in evidence on 
the part of defendant. In this instrument, the concubine 
acknowledges that the deed to her was fictitious, and made 
without any valuable consideration given for the lot pre- 
tended to have been sold. The right of the plaintiffs to bring 
suit under the will of their ancestor cannot. be disputed, 
although an exception to this effect is found in the record. 
Tlie decision of the case depends mainly on the propriety 


' “of the opinion of the judge a quo by which he admitted the 


counter letter in evidence, and the effect which that instru- 
ment must have on the claims of the parties, in pursuance of 


legal principles applicable to the subject. Its introduction 


was excepted to on various grounds: Ist. That an act under 
private signature: is invalid, unless signed with the name of 
the party in his own hand writing ; 2d. No parole evidence 
can be admitted against what is contained in an authentic 
act; 3d. The testimonial proof of the signature of the two wit- 
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_ Easrsny Distr, nesses to the pretended document cannot be admitted, and — 
does not establish the signature or mark of the. obligor; 4th, — 
rasiasco xr at, ‘That parole evidence unaided by a counter letter is not admig- — 


sible to prove the simulation of a contract. The second and 
fourth of those propositions are so clearly in conformity with 
the laws of the country and the decisions of its courts of judi-_ 
cature, that if they stood alone and were applicable to the 
circumstances of this case, they would fully support the — 
exception. But an instrument purporting to be a counter 
letter was offered inevidence and received by the court below; 

the death, however, of the party to it, and of the subscribing 
witnesses, renders extremely difficult, proof of its genuineness 
and reality. Another question is raised as to the legal effect 
which acts under private signature >have on contracts evi- 
denced by them, when they are solemnized only by the ordi- 


nary mark of the party who knew not how to sign his name, _ 


Against the force of such instruments, as written evidence, 
although verified by witnesses, many authorities have been 
cited from the French jurisprudence, from the Spanish laws, 
and from the old Civil Code, the rules of which and the laws 


of Spain were in force in this state, at the time the contracts — 


between Molinari and his concubine were entered into. We 
may at once admit that the doctrine maintained in France by 


the learned jurists of that kingdom, and the decisions of its - 
tribunals of justice, prove the proposition assumed on the part 


of the plaintiff, viz : that acts sous seing privé evidenced by the 
ordinary mark of a party, in that country have not the force 


and effect of written evidence. This admission may be ° 
made without influence on the question now before the court, © 


for the rules there established in relation to the celebration of 
contracts, and the evidence required to prove them, have not 
the force of law in this country. We will therefore look to 
the provisions of the Spanish law, and of the old Civil Code; 
and may, without a violation of any general principle of juris- 
prudence, turn our attention to what was customary and usual 
in this country, touching contracts and the evidence by which 
they were supportable, both while it was a colony of Spain, 
and since it was brought under the government of the United 
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\ 


States; particularly to what has been usual since the change Easrex® Disr. 

‘of government. The Spanish law directing the manner in _-™4y, 1856. 

which contracts in relation to real property were to be made, tactasco wr at. 

has apparent contradictions in it. We there find a general a. i 

provision that all contracts may be entered into either by . 
role or by writing ; and there, are other rules which seem to 

imply that all those which relate. to immoveables were requi- 

redito be passed before a notary public. By some of the deci- 

sions of this court, the general rule which seemed to autho- 

rise all kinds of contracts to be made by parole, under’the — 

influence of thatlaw, has been adopted. Since the change of 

authority in this country there has been so much specific legis- 

lation, and was at the time when the contracts now under 

consideration were entered into, that the former laws may have 

been referred to mainly as a source from which sound legal 

precepts might be drawn, being based on the Roman civil law, 

which contains an inexhaustible fountain of sound legal rea- ‘ 


soning. Let us turn then to the texts of the code of 1808. We ‘The foree and 


there find that contracts for the alienation of immoveable pro- pageant ses 


perty made under private signature, and attested by a compe- which have for 
, R 4 of -signatures only 
tent number of witnesses, are recognized as valid between the the ordinary 


parties and their successors. But it is contended that an Ges toda: 


ordinary mark of a person who does not know how to write pend more upon 
rules of evidence 


his name, is no signature. If we go to the root of the word, than the dicta of 


we find that it means any sign, stamp or mark. (See /?™° rauaine to 


er : contracts requi- 
Webster's dictionary, verbo signature. ) Perhaps, however, eperdy 4 
according to the general intendment of law, it means a sign in writing. 

manual : that is, the name of a person written or subscribed Bi reer 
by himself. But the force and effect to be given to instru- mentsunder pri- 


ments which have for signatures only the ordinary marks of Yepends’ on. 


parties, depend more on rules of evidence than general dicta proof. And in 

‘ fia ‘ ; eases, when 
of law, relative to the validity of contracts required to be made hey are oste- 
in writing. The fact of the counter letter adduced in the pa tg So 


. . ‘ o.-m *,° t ; d 
present instance having been made in writing, cannot be men's signed dy 


denied; yet its validity and genuineness depends on proof, mark of .7e- 
and in all cases where these things are established by, legal aig apes 


evidence, instruments signed by the ordinary mark of a person oy oe 


incapable of writing his name, ought to be held as written evidence, 
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-Eastenx Dist. eVidence, in the administration of justice, according to’ the’ 
‘May, 1838. _ rules of evidence by which the courts of this state have’ been 
hae 2 ee governed ever since the country became an integral part of — 
BaP. the United States. These rules have been borrowed in 4 
HEIRS, part from the English law, as having a more solid foundation 4) 
a. rules ee in common sense and reason than the systems of other civiligeg 
. which courts of States relating to this subject. Now according to those rules, , 
a ‘rn thus adopted, the ordinary mark ofa party toa contract plaées 
gece ie ce the evidence of it on.a footing with all private instruments — 
areas, "in writing. The same rules authorise proof of the genuine. 
weiss trea is ness of instruments similar to the one now under considera= - . 
Bish lew, « tion, by evidence such as has been adduced in the present case, 
having a mere These rules must yield to ppsitive legislation contrary to 
solid foundation 
in reason and them; but we find none such any where in our law. The — 
sapere code which governs in this case, contains no express pro. 
the rules o Bee visions, contrary to the general rules of evidence, which hag- 
on aie ane, been adopted as above stated. As to what has been custo. 
the _pyonee mary, we find testimony which goes to establish the fact, 


gh yond that writings under private signatures, have both before and 
_ Blaces ‘ihe evi since the adoption of the Civil Code, been received as written . 

ond a all acts, when they have only the ordinary mark of the parties, — 

ments in writing. if made before two witnesses. That this custom should have 
been common in this country, is not surprising, when we ° 
consider the great neglect of education which seems to have 
prevailed, while it was a colony of the Spanish government, 
and which, it is feared, yet too much prevails. If arguments 
ab inconvenienti may. be allowed a place in this opinion, (and =~ 
in support of such arguments, we have. the authority of 
Lord Coke, who declares that argumentum ab inconvenient 
semper valet in legem,) it is evident, that great inconvenience. 
would result to many of our fellow citizens, if acts, such as - 
‘the one now before us, should be denied the rank of written 
evidence. Some difficulty still remains, in respect .to the 
manner in which proof was made of the counter-letter. The 
party to it and the witnesses are all dead. The sign or 
signature of the former could not be proven, in consequence 
of their being rarely any different and distinct characters in 


ordinary marks. 
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dIn the case of Dismukes et al..os. Musgrove, 7 Martin, nasi wii 
N. S., 58, this court entered largely into the consideration . “ay 1896. 
== 
of the rules which prevail under the English jurisprudence p,¢r,sco er ax. 
and in several states of the Union, in relation to the evidence metas 
required to support an instrument under private signature, —_mxins. 
when the parties and witnesses, were dead, or from any ,.i¢' ig°° "tat 


other cause the testimony of the latter could not be procured ; weet a ard 2 po 


- and it was then held, that in such a case proof would be pe vane 


required of the signature of the party, as well as those of the ergy 


witnesses. We still adhere to the doctrine then established, 5 lee Gat 


although, perhaps, the rule presented is more onerous than are dead or ab- 


that of the common law. But when it becomes an absolute %t 40% | net 


the obligur or 
impossibility to prove the handwriting, or sign manual of the prine! inal 


party to an instrument, in consequence of his inability to Proof of the 


nuineness of 
write, must it be treated as a nullity in the face of evidence, agg ond 


‘and circumstances which are sufficient to convince every under ieee 


honest and disinterested a (who attends to the testimony) cd by t 7 the paty 
makin: r 
of its truth and genuineness? We think not. In the present Fy Fy 


case, the signature of both witnesses were fully proven, and cross, and sipest- 
that they were men of such honesty, and general upright- pata, < 


ness of conduct, that they could not have been induced to made by pale 


‘lend their aid to a forgery. The circumstance of the mode peg me 


dead, 
of life of Molinari and his concubine, is such as to raise a by Bose te the 


presumption that the sale to the latter was fictitious. The poccn ge ane 


price as stated in the pretended act of sale, was three pon SR — 
e and 0 
thousand dollars, said to have been paid at the time of exe-: re character, 


cuting the deed. At the period when this transaction took pe, 2 song 
place, it was much more difficult to raise money than at 
present ; the country was then very deficient in capital, if The party who 
compared to the present existing state of things. . It appears pate ba ee 
to us, that it would require faith, unsupported by evidence, to gives a kind 
believe that a person of the class, condition and conduct of ee 
7 . . . hi ch 
the mother of the plaintiffs, had at any one time in her pos- wes tes team Br 
session, or,at her command, the sum of three thousand : Vote on 
dollars. In the case. of Weis vs. Mainhaut, 4 Louisiana’ jot seteatilag 
Reports, 121, the initial letters of a party’s name were held ‘ifferent | em 
to be binding on him, and it‘appears to us that they do not mark. 


66 








Eisrzny Dist. differ very materially from an ordinary mark. From a careful 


May, 1836. 


——— 
stoo grat. cifcumstantial, we are of opinion that the act of sale from 9 
t. Molinari to his concubine, Roux, was fictitious, and intended =f, 


TARBE. 
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examination of the evidence of this case, both express and 


to disguise a donation made to her, which could not legally a 


be done. jak 


fp ae 


It is, therefore, ordered, adjudged and decreed, that the ¢ 


judgment of the Parish Court be affirmed, with costs: |, | 


SLOO ET AL. US. TARBE. 
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APPEAL YROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


4 


court differs in opinion with the judge a quo, as to the weg of 
testimony i in a case, his judgment will be reversed. 


This is an action or an alleged verbal lease, to recover _ | 
“from the defendant the sum of eight hundred and fifty — 
dollars, as the price of the rent of a store and warehouse, for 7 | 


about eleven months. 
The defendant pleaded a general denial. 
The plaintiffs’ clerk, Layet, sworn, says he had several 


conversations with the defendant after the store was leased, 
and he was of opinion from these, the defendant had rentedit. | — 

Another clerk of plaintiffs, (Grivot) says he had several 799 
conversations with defendant about the store, and understood , 7 
he had rented from the plaintiffs. On one occasion defend- : Tez 


=_ —_ a —_ ee ew * 








The Supreme Court is made the. judge of facts as well as law, and hasto ~ g 
decide on the weight of testimony. Great respect is due to the verdict 4 by 
of a jury on facts, and it wil not usually be disturbed. But when this 7 
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improvements, he would quit the store and not pay the rent, 
The defendant occupied the store. _ 
Cross-examined. Witness knew a Mr. Bowis, brother-in- 


law of defendant, who occupied the store with him, whom ° 


he considered a clerk to the latter. Sometime after this, 
Bowis left defendant and opened 4 liquor store for himself, 


‘in another place. Defendant continued to occupy the store 


of: plaintiffs for some time after Bowis left him. 
Another witness called on defendant for the keys of the 


“-gtore, after he ceased to occupy it, and received them at his 
‘ house, from one of his servants. 


Defendant’s counsel read the testimony of Bowis. He 
states he occupied the store in question from December, 1833, 
to March, 1834; that he rented it himself from the plaintiffs 
at eight hundred and fifty dollars per annumyv The house 


and pavement was not finished, and he left it; and refused — 


to pay rent on account of its unfinished state. He further 
says, the defendant Tarbe was present when he rented it 


‘from the plaintiffs, but was not interested, and had only 


accompanied him as an interpreter and friend. 

Another witness deposed. that Bowis occupied the store in 
question ; and his brother-in-law, the defendant, lived in the 
same store. Their business was separate. Tarbe refused 
to be security for Bowis. 

Bell, a witness for defendant, says the house of Bell & 
Buchanan'‘had goods on storage with-Bowis, in 1834; and 
that the defendant, Tarbe, was a clerk in their house, and 
attended to the sales, sturage and delivery. of their goods. 
Does not know if he done any business on his own account, 
and thinks he could not have done much. 

The defendant produced in evidence, two several accounts, 
made out by the plaintiffs for rent of the premises, in dispute 
at the time of this lease, which- were both made out against 
Mr. Bowis, but not receipted. 

‘Grivot again called, and examined to rebut the evidence 
of Bowis, states, that Bowis told him he left Tarbe in the 
hope of making more by himself. . He never told witness he 


ant told witness, if plaintifis did not make certain repairs or ; manasa 
1836. 
er 
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Easreny Dist. had rented the store of plaintiffs. Witness states it is ctston, 
May, 1836. _’:_ mary, or not unusual for owners of bouses to make. 
suo xr at. their bills against persons substituted by the lessee. That 

canaz, defendant in this case is a responsible man, and Bowis is 
Moses Dillon, witness for plaintiffs, says, the defendant told 
him that he had rented the store of plaintiffs ; the one, tbe 


rent of which, is now in controversy. 


524 





The district judge who tried the cause, was of opinion the 
plaintiffs had made out their case, and were entitled to 


recover against the defendant. Judgment was rendered 
accordingly, from which the defendant appealed. 


Worthington, for the plaintiffs. 


J. Slidell, contra. 


Mathews, J., delivered the opinion of the court. ia 


This action is founded on an alleged contract of lease, by 

which the plaintiffs state that they let to’the defendant a 

certain house or store, for one year, at a specified sum for its 

use. They obtained judgment in the court below, from 

which the defendant appealed. : 

‘The Supreme The decision of the case depends on matters of fact. The 

Court is made evidence is somewhat contradictory, and we, according to 
the jadge of facts 

as well as Jaw, the manner in which this court is constituted, are bound t¢ 
and has to decide 

eaten weight of ht of Weigh the testimony in a cause, as well as the inferior courts, 

pon § ‘duct, Great respect is due to the verdicts of juries as to facts, and 

np cores ood L their decisions in relation thereto are not usually disturbed, 
facts, 

jay ion it will not When the truth, as derived from witnesses, is doubtful, the 

7 a's’ facts being nearly balanced by the testimony. 


when this court .The present case was submitted to the decision of the 
differsin opinion . 


with the judge judge a quo, and however reluctantly, we are constrained to a 


Solent of tout differ with him-in opinion, as to the weight of testimony 


mony in a case, adduced in the cause. The evidence of the contract of lease 
his judgment 
willbe reversed, relied on by the plaintiffs, consists entirely of proof of extra 


judicial confessions of the defendant, and they are not made 


very explicit by the witnesses. Opposed to this weak testi- 7 
mony, we have proof positive from a person who declares 
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present dispute arises, in his own’ name and for his indivi- 
dual use. It is true, we have it in evidence, that the defend- 
ant stored goods in the house, while occupied by the lessee, 

~ and that he held over for some months after the latter left the 
premises. In corroboration of his testimony, two accounts 
for rent, made out by the plaintiffs against him as lessee, are 
uced. From these facts, we conclude that no contract 

was ever made, between them and the defendant, and conse- 


> 


fF them on a quantum valebat, for the time which he continued 
‘- to occupy the house after the lessee had abandoned it. 


It is, therefore, ordered, adjudged and decreed, that the 
: judgment of the District Court be reversed, avoided: and 
a | annulled ; and it is further ordered, that this suit be dismissed 
at the costs of the plaintiffs, in both courts. 








VIDAL’S HEIRS US. DUPLANTIER. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 





A Iast will and testament should first be admitted to probate, and 
ordered to be executed by some competent tribunal, at the place where 
the succession of the testator is opened, before it can be made the basis 
ofa titlé or claim to property by those inheriting under it. 





A certified copy from a copy of a Spanish record of the judicial proceed- 
ings and adjudication of property, ordered to be deposited and kept in 
the archives of the Spanish government at Baton Rouge, is legal and 





admissible evidence of the matters to which it relates. Only a copy of 








quently they have failed to support the allegations of their — 
petition by proof. The defendant may, however, be liable to — 
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unequivocally, that he leased the premises about which the Bastgiass Disr. 


May, 1898. 


See 
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\. Eastern Disr.’ the sjodica proceedings according to the practice of the Spanisl: govern 
May, 1836. ment was kept, in relation to the administration of estates, when the pro. 
Waki perty was situated indifferent jurisdictions, = = 2 
Sika. Steoase was formerly, before this court. The inten \ 
; evidence are fully stated in the report then made of it. See 99 
Ss 7 Louisiana Reports, 37. si 
‘ee . ‘After the first decision was pronounced in this case, cm g 
: discovered that the copy of the will of Vidal in the record wag 
imperfect ; the signatures of the testator and witnesses having 
been omitted. On showing to the court this imperfectioa, 7 
.and on producing a true copy of the will with all the — 
, — to it in due form, a re-hearing was allowed. 


D. Seghers and Pichot, argued for the plaintift in the 


re-hearing. q va 
: th 

A. N. Ogden, contra. « ae fo 
a Ah 

Bullard, J., delivered the opinion of the court. gt 


In this case, which was decided at August term, 1834, (see | T 

- * % Louisiana Reports, 37,) a re-hearing was allowed, on its de 
being satisfactorily shown that a copy of the testament in a 

the transcript was imperfect, and that in fact the testament 0 

was not signed by the testator and the witnesses. We have, 0 
therefore, re-considered the case upon other points made in — 0 

the argument. | : 4 k 


A last will “ It does not appear that the will of Vidal was ever ordered _ j 
testament shoul a 
first be presse to be executed by any tribunal at the place where this succes q | aa 


ps os egy sion was opened ; on the contrary, it is shown that his estate ” 


§ 

ecuted by some was not administered.as intestate, under the authority: ofa | 8 
competent tribu-  E. 

nal, at the place Spanish tribunal at Pensacola, while that place and Baton ~ 1 

« 


where the © Rouge, where the land is situated, remained under the H 
a 


ig » go authority of Spain. In order to show that the land in 
be made the ba- question had been alienated by judicial authority to pay the | 
aie to ve debts of Vidal, the defendant offered in evidence a copy ofa | j 
ba geht record remaining in the archives at Baton Rouge, certifiedby | 

it. Governor de Grand Pré, from which it would appear that in 1) 


pursuance of a decree rendered by the-Governor at Pensa- | | 


' 
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 -eola-and transmitted to him, he had adjudicated the said land Easreaw J 
- tothe last and highest bidder. The defendants set up title May, 
} under the purchaser at that sale or remate. Various objec~' yrpax 
tions were made to the introduction of the document in DUPLANTIOR. * se 
evidence, and: the court having overruled them,,.a bill of eo r 
exceptions wastaken. These exceptions were: Ist,that the 
document is alleged to be, and so appears on its face, a.copy 
‘ef acopy, and not the best evidence ; 2d, that it isnotlegal — 
evidence of a decree recited by it for the sale of Vidal’s lands; 
$d, that it is not legal evidence of the meeting therein tegited, 
nor of the proceedings of such meeting ;. 4th, that it does not 
correspond with the allegations in the answer whig¢h refers 
to an original decree for the sale of the lands. ‘s 
The document, or rather documents in the record, bear ae Sa 
‘various certificates, signed by Carlos de Grand Pré. One of py, from a copy 
them, which is annexed to a copy of a decree, isin the ane ooh: 
following form : “ Es conforme al despacho original que se cial proceedings 
ites ‘ .,. and adjudication 
-ha recibido ultimamente de la plaza de Panzacola y dili- of property, or- 
gencias praticadas en su.consecuencia hasta el dia de hoy.” pediied and hope 
The proceedings which took place ‘in pursuance of this %™ the Sranish é 
Mespacho, remained a matter of record at Baton Rouge, and government, at 


among others, the final judgment of remate or adjudication legal : a 
, : sible evidence 
of the law. It appears from another certificate, that the *- the = 


original proceedings were remitted to Pensacola, a testimonio — it nego 

« e ° a- 
of them being ordered to be kept in the archives at Baton thes iclal peo 
Rouge. The copy is, therefore, @ copy of a record jn a cording "to ae 
judicial proceeding, and was, in our opinion, properly prnnioe of the 
| received, it appearing to conform to the practice of the ment, was kept, 
Spanish tribunals in relation to the administration of estates, i, "elation to the 


- when the property is situated in different jurisdictions. These of estates, when 
the pro was 


proceedings show, that the land in dispute was sold by situatedixdiffer- 
competent authority, to pay.the debts of Vidal, the testator. Sah eT 
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It is, therefore, ordered, adjudged and decreed, that the 
judgment first pronounced by this court remain undisturbed. 
















































Eastern Dist. 
May, 1836. 
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CASES IN THE SUPREME COURT 


ROCHELLE’S HEIRS 0S. BOWERS. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


{n an action by the heirs of a surety in a paymaster’s bond, against 9 
co-surety, to compel him to contribute his proportion of the sum for 
which all the sureties were condemned in solido, by a judgment in the “4 
United States District Court: Held, that the record and judgment of saig © 
court was domestic, although not examinable in the state courts; and 
not being revised or reversed by the Supreme Court of the United States, :: 


was res judicata, and conclusive evidence against each and all of the 


parties as to all things adjudged by it, and admissible in evidence in _ 


this case. 


This is an action by.the heirs of the late R. L. Rochelle, 
against the defendant, George P. Bowers, to recover hig 
proportion of the sum of seven’ thousand four hundred and 
fifty-six dollars, being the one-half of a'judgment which the 


executors of the ancestor of the plaintiffs paid and satisfiedto — 
the United States; which had been obtained against both of ~ 


them, as sureties in a paymaster’s bond. The plaintifis 
allege that by said payment, they, in right of their ancestor, 


became subrogated to the rights of the government of the > — 


United States against said Bowers, who, as co-surety, was 


ibound for his proportion of said sum, amounting to one- 4 


thousand four hundred and ninety-one dollars, with interest, 
for which they pray judgment. 


The defendant pleaded a general denial, and denied d 


specially that he ever signed the surety bond of paymaster 
Gibbs ; and that no citation was ever served on him in the 


suit on said bond in the United States Court ; consequently, S| 


he was no party to the bond or to the suit, &c. 


On the trial, the plantiff offered in evidence the niall of 
the suit of the United States vs. Gibbs and his sureties, 


the defendant being one, which was disallowed by the court 











to go to the jury, because said suit and record was not legal 
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the appeal. 
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evidence of what it purported to establish. The court added, Easremx Drer. 
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“there was no other evidence that Bowers was security to “ay, 1886. 


Gibbs than what appears in the judgment which is offered in’ pocusrze’s 


proof of the plaintiffs’ demand; and which evidence ‘the 
court refused, because it does not appear that Bowers was a 
party to the judgment.” The opinion of the. court was 
excepted to. The plaintiff again offered the same record, 
which was objected to on the ground that service of citation 
appeared to be made on David Talcot, the commercial partner 
of defendant, and so alleged in the petition. To obviate this 
objection, the plaintiff offered to prove that the said David 
Talcot was the commercial partner of said Bowers, at the 
time of executing said bond and at the time of the service of 
process on said Talcot. This testimony was refused by the 
court, and a bill of exceptions taken. It was then agreed 
that the cause be tried before the Supreme Court, on the 
petition, answer and bills of exception. The plaintiffs took 


Carleton and Lockett, for plaintifis. 
Hennen, contra. 


Mathews, J., delivered the opinion of the court. 


_ This-case comes up on bills of exception to the opinion. of 


the judge a quo, in which he refused.to admit in evidence the 


record of a judgment which had been obtained in the District 
Court of the United States, for the district of Louisiana, 
against the defendant ; and a refusal to allow parole proof of 
the existence of a partnership between him and David Talcot, 
on whom service of citation was made in that suit. The trial 
was before a jury in the court below, and the evidence on 
which the plaintiffs based their action, being refused admit- 
tance, they, the jury, found a verdict for the defendant, on 
which judgment was rendered, and the plaintiffs appealed. 
The reasons given for rejecting the record and judgment 


.of the District Court of the United States, appear to us to 


67 
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530 CASES IN THE SUPREME COURT 
Eastern Disr) have tio foundation in the, rules of evidence established for 
‘May, 1856. the purpose of aiding im the administration of justice, 
nocartix’s Perhaps the facts offered to be proven by the plaintiffs, in 
Pa relation to the service of citation, in that court, were not 

_ Bowsns. necessary to support the action of the plaintiffs; and this, 


from the view which we have taken of the case, we believe of 


to be true. The suit in the court of the United States was ° 
brought by the government against several sureties for the 
faithful performance of the duties required of a paymaster 
employed by the proper authority of the United States, in 
relation to their armies. He proved to be a defaulter, and 
judgment was rendered against his sureties in solido; amongst 
In an action’ oa pl 
by the heirs of them was the ancestor of the plaintiffs, who was compelled 


a surety in a : : . . 
armas’. See the whole amount of defalcation ; and they, as his 


bond, against a heirs, bring the present suit, to recover from the defendant — 


eo-surety, 


compel him to the amount for which he is legally responsible to his co-surety, » 


contribute his - ° ; , PS 
i peayertion ofthe 2S having paid the whole mount of the debt to the United 


sum, for which States. 
ll the sureti . roe ; ; 
iskenidemned >The judgment of the District Court of the United States is 


in solido, by a : ‘ + oie 
judement inthe G0mestic, although not subject to revision or examination by 


United States any of the tribunals of the state in which it may have been 
District Court : ” 


Held, that the pronounced. It could only have been reversed or affirmed © 


record and judg on an appeal or writ of error to the Supreme Court of the 


court was do- federal government. The present defendant was condemned 
-mestic, although ce i i s 
not examinable a8 surety in solido with others, to pay the damages which 


ivurts and wot Had accrued to the United States in consequence of the 


being revised or misconduct of the paymaster, their principal ; and as to him 
‘reversed by the 


Supreme Court and others who were parties to the proceedings which took | 
+, 


- eg united place in the federal court, we consider the judgment there 


judicataandeon- rendered as res judicata, and conclusive evidence against all 
elusive evidence ' 


against each and and each one of them, as to all things which were adjudged _ 


~: tall dings by that court relating to the cause of which it clearly, had 


adjudged by it, irisdicti 
ail cdminible JUtisdiction. 
in evidence in 
this case. 


It is, therefore, ordered, adjudged and decreed, that ‘the 
judgment of the District Court be avoided, reversed and 


annulled ; and it is further ordered, that the cause be sent 
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iia neaid court fora trial de novo, with instruction to the Easrsan Dist. 
judge thereof not to reject the record and judgment of the May; 1836. 
District Court of the United States, offered in evidence by w‘ndxoucu 





. * v8. 
the plaintiffs; and that the defendant and appellee pay the casvren’s : / 
costs of this appeal. ay CURATOR. 
Gre Se » 
~ 
: 4 
M‘DONOUGH US. GRAVIER’S CURATOR. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, 
| Where the purchaser at a sale under execution shows a judgment, writ of 
execution, and sale to him under them, made by the proper officer, all . 


previous proceedings by the latter are presumed to have been correctly. 
££ made; that is, in relation to the formalities required by. law. This 
| presumption is omnia. recte acta. But this, like all other presumptions, 
yields to contrary proof. 


“i ‘In forced alienations of property, all the formalities required by law, must 
be strictly fulfilled to give validity to the sale, ~ 

Persons having an interest to cause the alienation of property at : 

- - gheriff’s or other forced sale, to be annulled for want of the legal 

| j formalities in making it, may claim judicially the rescission of such sale. 


In forced alienations, the property must be described with minuteness and 








5 accuracy, so that it can be appraised with such minuteness as to ascertain 


; its value, and he sold together, or separately, to the best advantage. 


So, where a sheriff seized property in execution, and described it as “ land. 

_ lying between St. Paul and Bertrand-streets, in the city of New Orleans,” 

and the evidence showed that the ground between these streets had | ‘ 

previously been laid off into lots and squares : Held, that this description 

4 _ was insufficient, and that the sale under it gave no title to the purchaser. 

According to the article 702 of the Code of Practice, the sheriff is required 
to specify the object seized and sold, which must be done in the return 
on his writ, so as to distinguish ‘and specify one object from another, 
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M‘DONOUGH 
v8. 
GRAVIER’S 
CURATOR. 


Eastern Distr. 
May, 1836. 


CASES IN THE SUPREME COURT 


Real or immoveable property, situated in New-Orleans, must be advertised 
in the newspapers in the English and French languages for thirty days, 


excluding the day when the advertisement commenced, and the day of sale, 
‘so that thirty-clear days may elapse between. The want of this — 


formality is a ground of nullity of the sale. f 
This is a petitory action. The plaintiff alleges, that he 


is the owner and proprietor of a large piece of property inthe J 
city of New-Orleans; and that about the 11th November 

1834, the curator of the estate of the late John Gravier, 
obtained an order from the Court of Probates for the parish 


and city of New-Orleans, to sell said property in lots, accord- 
ing to a plan and advertisement published in the gazettes of 


the city; the sale to take place the 30th January, 1835. ¢ ' 


The plaintiff further alleges that he purchased said pro- 


perty at -sheriff’s sale, made by George W. Morgan, sheriff a4 


of the parish of New-Orleans, as appears by the said sheriff’ 
deed, dated 30th April, 1830. He further shows that the 
curator of Gravier’s estate has placed said property in an 
inventory as belonging thereto, and obtained the aforesaid 
order of sale, to his great injury and damage one thousand 





dollars. He prays that the property be decreed to belongto | 


him, and that he have judgment for his damages against the 


curator for the illegal disturbance of his right and possession” 


thereof. 


The defendant put in an answer and petition in reconven- 


tion, and denied that the plaintiff had any right or title to the 
property in question. He avers, that the sheriff’s sale of 
April 30, 1830, which the plaintiff sets up as the basis of his 
title and claim to this property is null and void, as being 
defective both in form and substance, and as having been 
procured by the misrepresentations and other fraudulent means 


made use of by the plaintiff himself, by which he purchased e | 


for ninety dollars, property then worth eight thousand 
dollars. Various circumstances, facts and proceedings are 
then detailed to show the manner and circumstances under 


which the property in dispute had been sold, and its actual - | 


situation and value before and since the said sale. The 


answer concludes with a prayer that the sale of April 30, 4 ; 
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» 1880, be cancelled and annulled ; that the plaintiff “We Bastins” Dike: 
forever enjoined from asserting any title to the property ; -¥ay, 1896. 
+ and thathe pay Gravier’s estate ten thousand dollars in 


damages, with costs of suit. 
The evidence ‘and facts of this case show, that in April, 


| 1824, judgment was rendered in the Probate Court for the 
parish and city of New-Orleans, against John Gravier and 


John Poumairat, as executors of B. Lafon, for twenty-two | 


"thousand and seventy-nine dollars. This judgment seems 


at first to have been considered de bonis testatoris, but was 
afterwards changed into a judgment de bonis propriis. 
Execution issued on this and several other judgments, of 


like character, when Gravier surrendered a number of 


squares and lots of ground, which ‘he deemed sufficient to 
satisfy the demands against him. These squares and lots 
were'laid down and described on a plan made by himself, 
which is in evidence in this case. It embraces thirty-two 
squares or lots of ground, in the faubourg St. Mary, and 
éxtends from between two streets running perpendicularly to 
the river, the upper called Hevia and the lower Common- 
street, and two other streets running parallel with the river, the 
one nearest to the river called St. Paul-street, and the one 


— nearest tothe swamp called Bolivar-street. A number of the 


lots and squares thus surrendered and designated on Gravier’s 
plan, were sold under these executions; while others were 
reserved for the benefit of the proprietor, under various 
pretences. When the purchasers, and among them the. 
present plaintiff, applied to be put in possession of their lots, 
it was found impracticable, owing to the incorrectness of 
the. plan by which they were sold. 

Under these circumstances and difficulties, it was agreed 
among the purchasers, at the suggestion of the city surveyor, 
to make a new plan, running the streets through towards the 
swamp, according to their proper direction, and to make up 
for the deficiency of lots which should be found to exist. 
The plan was extended back into the. swamp, and one 


- additional street annexed, called  Bertrand-street. The 


addition of this street gave another tier or range of four more — 








Eastern Disr. squares. Gravier, it seems, gave no positive assentto this 


x'poxougn join in and sanction it, The:purchasers at the sheriff’s 
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alteration ; but after the new plan was made, he ref 8 


of December, 1824, were left in much uncertainty as to ther 
titles and boundaries. 
The curator of Gravier’s estate now alleges, that it w 
‘with a view of divesting Gravier of all his right, title 
, interest to the ground that belonged to him according to 
new plan, that another execution was issued on the origir 
judgment of 1824 against him. This execution issued th 
6th June, 1829, returnable the first Monday of August, 1829, 
It was levied on all the right and title of Gravier to property 
within certain boundaries, embracing in part that includedi 
the new plan. This execution was returned, “no sale for 
want of time.” The execution under which the sale now i a 
contest was made, issued the 13th March, 1830. On it, the 
sheriff made the following endorsement and return : 





» “ Received, Saturday, the 13th March,-1830. Seized the ~ 
right, title and interest of John Gravier to the lands lying a 
between St. Paul and Bertrand-streets, in the city of New 7 
Orleans, and sold on the fifteenth of April, 1830, to John 4 


estes ec ee 





M‘Donough for the sum Of.........10-.sores ssssesseseeeeees $90 00 
Deduct costs of court and sheriff’s fees............. 33 50 
$56 50 


* Balance of fifty six-dollars and fifty cents paid to plaintiff ; 
as per receipt book. Returned 17th May, 1830. o, 
G. W. MORGAN, Sheriff” 





The sheriff’s advertisement describing the property, and: 4 
notifying the terms, conditions and time of the sale, i is a8 
follows : . 


“ By virtue of a writ of fiert facids; to me directed, will be 
exposed for sale at the New Exchange Coffee House, corner 
of Chartres and St. Louis streets, on Monday, the 19th day . - 
of April next at one o’clock, P. M., the right and interest of 





co * 


. “x 
. 
- eee ge “Se” hl UR! ee 








Re er Te RS ee ee ate Oe ee 7 











OF THE STATE OF LOUISIANA. 


Jobin Gravier, whatsoever the same may be to lands lying in Easrzux Dist. 
May, 1836. 
— 


the rear of suburb St. Mary, within the following bounds, to 
wit : in front, or to the east, by the line of St. Paul-street, in 
its whole length from Mr. Perilliat’s line above, to Common- 
street below; on the upper side ; or tothe south by Mr Peril- 
jiat’s line, running back from its intersection with the said 


- St. Paul-street, or place of beginning, at its intersection with 


Bertrand-street, on the lower side, or to the north by Common 
street, from its intersection with said St. Paul street, anda 
line parallel with said Common-street, continued until it inter- 
sects the line of Bertrand-street, and in the rear, or.to the 
west by Bertrand-street, in its whole length, seized in. the 
above suit. G. W. MORGAN, 

' Sheriff” 


At the sale, John M‘Donough, the present plaintiff, eer 


. the purchaser for the sum of ninety dollars. 


The evidence shows that the boundary specified in the 
foregoing advertisement, contained a large number of lots 
belonging ‘to other proprietors than Gravier ; and that no 
definite account of the number owned .by him was ever 
given. 

It also appeared in evidence that the advertisement of 


: this property was first published in English in the Louisiana 
_ Advertiser the 16th, andin French on the 24th March, 1830. 


[t'was also published in the New-Orleans Argus in English 
the 18th, and in French on the 19th of March, 1830. The 


sale took place the 15th April, according to the sheriff’s” 


return, and on the 19th, according to his deed made to the 


* plaintiff, which is itself dated the 30th April, 1830. The 


advertisement states that the sale is to be made on the 19th 
April, 1880. The law provides that sales of immoveables, 
slaves and steam-boats can be made only thirty days after the 
first notice has been given. Code of Practice, article 670. 
Advertisements for the sale of property in the city of 
New-Orleans, must be inserted three times in two news- 
papers in the English and French languages. Code of 
Practice, 689. 


M‘DONOUGH 
vs. 
GRAVIER’S 
CURATOR. 
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Easrex Dist. The district judge was of opinion that the proceedi 
“May, 185. relation to the sale were irregular,.and that the formalities of 
m‘poxoven law were not complied with." + iy 
Weaicies’s Judgment was given for the defendant with costs, The 
conaTor: —_ plaintiff appealed. 

Mazureau, Grymes and Gray, for the plaintiff. a 

1. The insufficiency of the advertisements in the news. — ' 
papers, is the first subject of complaint on the part of the 
defendant. Upon an inspection of all the preceding cases “ 
decided: by this court, it will be discovered that its decision : 
has been based upon the total absence of notice, the want of, — 
or a misrecital of the judgment under which the execution _ 
issued, or the entire neglect of something enjoined — o 
law to precede the sale. The articles 669 and 670, of. the 
Code of Practice, are to govern us in deciding this point, | 
It appears from the files-of the newspapers in evidence, oi 7 
the advertisement of the land in dispute appeared in one,in 
English and French, on the 17th and 19th days of March, — 

- in the other in English, on the 16th day of the same month, 1 y 
and in English and French on the 19th of March, and was — 
continued afterwards, in both papers and both languages, 4 
almost every day until the day of sale. The article 670of | 
the Code of Practice, says: “The sale of moveable effects 
can only be made ten days after the first notice which has — 
been given, and that of slaves, ships, steam-boats,. and a 
immoveables only thirty days after the same notice.” ‘Now, — 
let the words “first notice that has been given,” used in this 7 
article, refer to what it will, it is clear from the evidence of _ q * 

the newspapers, that the sale took place after the lapse of. - ‘ 

ss required. | 

. If we begin to count from the 16th day of March, when 
if “7 appeared in one of the papers in both languages, then — 
thirty-three days had elapsed; if we begin from the 19th 
day of March, at which time it had appeared in both the 
newspapers, in both the languages, March having thirty-one ; ' 
days, there was consequently twelve days in that month, 
exclusive of the 19th, and nineteen days in April, which 
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‘makes thirty-one, so that the sale took place on the Sist Eusrsnx Disr. 
day after the first. notice, counting from the very latest period; “ay, 1836. 
~ and supposing the “ first notice” mentioned in the Code, to a*noxoven 
mean & publication in two newspapers in two languages, or ga syren’s 
thirty full days had intervened exclusive of the day on which °P#4T02. 
the first notice was complete, and of that on which the sale 
took place. : j 
3. It is secondly alleged that the property was not suffi- 
4 | ciently described. No legislative provision or direction can 
4 be invoked on this point. The code is silent. The descrip- 
4G) tion is as accurate as it was possible to make it. | It is \ 
described in the advertisements and in the act of sale to the 
ue ] plaintiff, as being situated in the rearof suburb St. Mary, and 
| | comprised within lines and boundaries well established and 
an well known : known to the public, for they figure on all the 
plans of the faubourg : known well to Gravier, for he made 
and established them. It was hardly possible to give any 
other description, for it results from the testimony on record, 
’ that the property of Gravier in that quarter had been. placed 
in such a situation by him that no person could tell what was 
his, or what rights he had on any, or all of it; if it could 
not be seized and sold under this description, then he was 
insured success in his intention to abstract it from the pursuit 
of his creditors, and to annul this sale and restore him the 
property will be to reward him for his‘constant endeavors to 
defraud his creditors, and evade the performance of his most 
sacred obligations, even by the commission of forgery and 
other crimes. 
4. It is said, thirdly, that the sale does not correspond with 
the seizure. The document referred to, to establish this, is 
the-sheriff’s return on the execution under which he made 
the sale; to be found on the back of the writ among the origi- 
nal documents brought up from the Court of Probates:’ The 
notice in the newspapers, the sheriff’s deed to the plaintiff, 
and every other document in the cause, concur in the 
\) description of the property, and prove the sale to have taken 
i place on the 19th of April. The sheriff’s return is dated the 
17th day of May, 1830, and purports, as in the nature of 
68 | 
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Easrzrw Dist. things it, must be, a narrative of his proceedings under the 
May, 1836. 
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writ. Itdoes not give so minute and accurate a description 
of the property as the other documents, and it states the gale 


to have taken place on the 15th of April; but it is difficultto , 


conceive how the relation or intended relation of facts and 
circumstances, made a month after they happened, can 
control and falsify circumstances and events noted and eli. 
cited at the time they happened, clearly proved by uncontra- 
dicted testimony, carrying with them internal evidence of 
their truth, and consummated by a public and authentic act, 
which the law declares shall be full proof of what it contains, 
5. Fourthly, it is said the property did not produce an 
excess over and above the mortgages upon it ; and that part 
of the certificate of the recorder of mortgages in, evidence, to 
be found in the record, is relied upon as proof of this fact. 
In answer to this, we say: Ist. This is not an absolute 
nullity of which the debtor from whom the land is seized can 
take advantage of for his own benefit ; it is a matter which 


concerns the mortgagee, and which he may enforce against 


us if his mortgage has not-been satisfied. 2d. That by the 
sheriff’s deed to the plaintiff, it appears that he purchased the 
property subject to all the mortgages, and that consequently 
the price he paid into the sheriff’s hands was substantially 
and truly so much over and above all the mortgages, and the . 
law. in this matter being substantially satisfied, the mere 
manner and form of doing it cannot work an absolute nullity. 


3d. That whenitis said that if property does not bring more — 


than the mortgages existing on it, there is no sale, we 


must be understood to mean mortgages admitted, or proved ‘ 


to exist, truly and really, and when their existence or reality 
is denied, they must be proved contradictorily with him who 
denies them, and by legal and conclusive testimony. 

6. The fifth nullity alleged on the part of the defendant, 
is, that the execution is not in the French language, article 
626 of the Code of Practice is relied on. We take the provi- 
sions of this article to be merely directory, and to carry with it 
noabsolute nullity unless taken advantage of at the time. 
The code makes the same provision with respect to petitions 
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and other judicial proceedings, and the judgment, &c., is NOt Easrenn Dist. 
anullity for this reason. Code of Practice, 605, 6,7. ‘This is . May, 1896. 


only.necessary where the maternal language of the defendant 
is French; there is no evidence in the record that the 
maternal language of Gravier was French. 

L. Janin and Deny, for the defendant. 

1. A plain statement of the nature of the plaintiff’s claim, 
suffices to show, that it is utterly inadmissible. He claims a 
number of lots and squares in the rear of faubourg St. Mary, 
under a sheriff’s sale of the 19th of April, 1830, in which 
the property is described as any property of John Gravier, 
within the space of ground, bounded in front by St. Paul- © 
street, in the rear by Bertrand-street, on the upper side by. 
Perilliat’s line, and on the lower side by the prolongation of 
Common-street. Thai space of ground was at the time of 
the sale, divided into lots and squares, and embraced about 
thirty-six squares. The whole had formerly belonged to 
Gravier ; by far the greater part, however, had been -sold 
previous to 1830. It was town property, and what still 
belonged to Gravier might have been seized and sold, but 
ought to have been described as town property: The de- 
scription was such, that nobody could know what property, 
or whether-any property at all was offered for sale. It is 
proved that neither the appraisers nor the sheriff and deputy 
sheriff knew what property they were appraising or selling, 
nor could they know it under such a description. The 
plaintiff was the only person who knew what’ property 
Gravier still owned within the above described limits ; it-is, 
therefore, not astonishing that nobody bid against him, and 
that he could buy it in for ninety dollars. Under this sale he 
now. pretends to have acquired three entire squares and the 
greater part of four other squares, besides several other irre- 
gular parcels of ground. The evidence establishes that, 
already: in 1830 this property was, worth at least eight 
thousand dollars. : 

2. It is unquestionably one of the most material requisites 
of a forced sale, that the property should be described. with 
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Eastern Dist. reasonable certainty, in order to convey a clear idea of whine 
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m‘poxousn Reports; 43, and the authorities there cited by the plaintiffs — 

counsel. 4 Peters’s Reports, 362. 7 Louisiana Reports, 409, 

1 Louisiana Reports, 491. wag ate 
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is offered 'for sale. Code of Practice, 676,702. 1 Louisiong: 


8. The sheriff can only sell what he has seized, and in 


this case the sale does not correspond with the seizure. The — 
sheriff’s return differs from the description given of the ~ 
property in the advertisement and deed of sale. 1 Lowisiang 


Reports, 44. 


4, The property was not advertised according to law, ‘ 


Code of Practice, 654, 655, 667 to 669. 
5. The writ of fieri facias, issued in the English language 
only. It is in proof that Gravier was a Frenchman, and did 


not speak the English language. Code of Practice, 625, “ ; 


700-1, 3 Louisiana Reports, 476. 
6. A part of the property was specially mortgaged. Asit 
did not bring the amount of these mortgages, there was no 


sale. Code of Practice, 683, 684. 4 Martin, N. S., 154. : } 


7 Iid., N. S., 382. 

7. It is fully proved that the plaintiff is not an innocent 
purchaser, and that this sale is his work, brought about: by 
improper means. He procured it to be made, he, gave the 


_ description of the property, he well knew, and knew alone 


what property Gravier had behind St. Paul-street, and cares 
fully concealed his knowledge from others, and he kept 
others from bidding by pretending to purchase only witha 
view to settle the boundaries of the property owned by him, 
and many other individuals behind St. Paul-street. 


8. Wewill now add some remarks on the plaintiff’s opening — : 


brief.. The statement of the several dates of advertising in 


the newspapers is incorrect. The advertisement of sale of q 


1830, appeared in French in the Louisiana Advertiser for 
the first time, the 24th March. 

9. In the third point, plaintiff’s counsel’ assert that the 
property was described according to plans known well to 
Gravier, for he madeand established them. Thisiscontradicted 





























































unintelligible, and amounts to nothing at all. 
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not’ know Bertrand-street one of the boundaries. 

10.:The tiotice of the sale,. as published in French, is 
t 

11. Lastly, it is asserted that there is no evidence to show 
that the maternal language of Gravier, the defendant in the 
sale, was French. This is fully proved by testimony in the 
record. 


Mathews, J., delivered the opinion of the court. 

This suit is brought by the plaintiff, to prevent the 
defendant from proceeding to sell certain property which he 
had caused to be inventoried and advertised for sale, as 
curator of the estate of John Gravier, deceased; and to 
recover damages from the defendant on account of his acts, 
by which an attempt is made to sell property which the 
plaintiff alleges to belong to him. The answer contains a 
denial of any right or title in the claimant, and allegations 
that the pretended sheriff’s sale under which he claims, is 
null and void; and prays that it may be rescinded, &c. 
Judgment being rendered in favor of the defendant, the 
plaintiff appealed. 


The facts of the case, as established by the evidence, ’ 


show, that Gravier, the intestate, who was the owner of the 
land in the rear of the faubourg St. Mary, laid out a part of 
it into squares and lots for buildings, intending them to be 
annexed as city property to the faubourg which had been 


previously established in front, &c.; that during his lifetime . 


he sold many of those squares and lots to different persons, 
in conformity with a plan which he had caused to be made. 
This plan being considered imperfect, as not designating 
with precision the various parcels of ground sold’to the 
different purchasers, underwent changes by the consent of 
these parties mutually given, until a plan was finally made 
and adopted in 1831; in which the toem Acquiesces, as 
shown by his answer. 

Gravier was indebted in large sums to judgment creditors, 
whose claims were not fully satisfied, and on the 13th day of 


‘~ by the testitnony of Bringier, who proves that Gravier did Eastern Disr: 


May, 1836. 
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Easreny Dist. March, 1830, at which time an execution issued against. his . 


May, 1836. property on one of those judgments. Under this writ the — 
, Sheriff seized, as appears by his return, which is uncontras 


M‘DONOUGH 


vw. dicted, “ the right, title and interest of John Gravier tie 4 : 


GRAVIER’S 


curator, lands lying between St. Paul and Bertrand streets, in the 


city of New-Orleans, and sold on the 15th day of 7 
1830, to John M‘Donough, for the sum of ninety dollars; 
deduct costs of court and sheriff’s fees thirty-three dollars 
and fifty cents: balance of fifty-six dollars and fifty cents, 
paid to plaintiff, as per receipt book. Returned the 17th of 
May, 1830. G. W. Morgan, sheriff.” 

In addition to this return, made by the sheriff, a deed from 
that officer is produced in evidence, dated on the 30th rie 
1830, reciting the sale as having been made on the 19th of © 
that month. 

It is seen from the recital of these acts and their dates, that 
the plaintiff bought the premises in dispute previous to the 
adoption of the plan of 1831, 

The validity of this sale is attacked, on the grown of 
omissions on the part of the sheriff to fulfil the formalities 
required by law in the forced alienation of property under 
judgment and execution. Another cause of nullity is alleged 


Where the by the defendant, said to result from the concealment and — 


purchaser at @ fraud of the plaintiff, in procuring the seizure and sale of 


-+ elongated @ Gravier’s property. But the opinion which we have formed 
dfexecution,and on the alleged informalities in the sale, renders it Unnecesaa 


- oun = to examine this point. 


«org cai We consider it now as an established doctrine of our juris. 

vious procsed prudence, in relation to sales under execution, that when a 
t 

tee, ave presu- Purchaser shows a judgment and writ of execution and sale 


to h . , 
ceed correctly to him under them, made by the proper officer, all previous 


wate a — proceedings by the latter are presumed to have been correctly 
ti e 

formalities. re- Made ; that is, in relation to the formalities required by law, 
This. Po fine the presumption is omnia recte acta. But this presumption, 


tion isomniarec- like all others of facts, must yield to proof contrary to it. 
te acta; but this, 


like all other The points of the defendant present two principal grounds ~ ; | 
of nullity in the sheriff’s sale to the plaintiff, arising out of | 


presumptions, 
yields to contra- 
ry proof. 


the omissions and misconduct of that officer: Ist. A want of 
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proper description of the property seized ; and, 2d. Neglect Earns Dist. 
to advertise it in the manner and during the length of time 74% 1836. 
required by law. Before examining the evidence in support xDonaeee 
of these points, and applying the law to them, it is proper to cravign’s 
premise that we have always adopted as a maxim, that in ‘V™4TB- 


In _ forced 


‘forced alienations of property, all formalities required by law alienations of 
must be strictly fulfilled to give validity to such alienations, Property, all the. 


From the adoption of this maxim it follows, that all persons quires iely 


having an interest to have such alienations annulled, may fulfilled, to give 
validity to the 
claim judicially a rescission of the sales by which they are sale. 


made. Prag gy 

interest to 

-The description of ee property seized in the present cause the alicna. 

instance, viewed in the light of city property, laid out: into nn or RY eked 

other forced sale 

squares and lots, is truly vague and indefinite, and the ng cigs ee 5 

evidence shows, that neither the sheriff or the appraisers for want of the 

could possibly have had any knowledge of its extent or value.’ adie a 

It is true, that the Code of Practice does not point out in sially the judi- 

the rescis- 

express terms, the specific manner in which property seized sionof such sale, 
in execution shall be described. But certainly, a description 
so totally void of precision as not to enable the appraisers to 
find the property which they are called on to estimate, or in 
any other manner to give a clue to its value, would be 
contrary to the provisions of our laws, intended to protect 
unfortunate debtors against all useless severity, by which 
their property might be taken from them, under color of law, 


ata cruel sacrifice of their interest, by a forced sale of it,. 


indefinitely below its value. Although the mode of pro- 


ceeding in seizures and sales under execution, in relation to 
a description of the property seized, is not expressly directed ‘ 


by the code, yet -it results from irresistible implication alicnations,. the 


derived from the articles 676 and 702, that property thus Po? "y. thea 


seized must be described much more specifically, and with pr Pras 
considerable and much greater precision, and certainly more that it con the 


than was done in the present instance. The first article *Pprised | with 


i i 1 as to ascertain 
cited provides, that “slaves must be appraised either by thé * agg 


head or by families, and other effects must be appraised with be sold together 
or separately to 
such minuteness that they may be sold together or separately the best advan- 


to the best advantage of the debtor, as he may direct... All 8° 
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May, 1836. the law imperative that it must be so appraised, when'made 
m‘poxoucn Up of different and distinct parcels, that they may be sold — 


cnavien’s gether or separately, at the option of the debtor. 3 
curator. _ "The sheriff returns in the present instance, that he seized 


seized 


property ogee exe- the cause shows that a considerable part, if not all the land 
eution, an a 
seribed it a s seized, was, previous to the seizure, laid out in squares and a 
sland tying lots, bounded by certain named streets. He does not, 


and Bortant 
gy ge however, specify any of those squares or lots, and conse. — 


city of New-Or- quently put it out of his power, and that of the appraisers, to 4 
lana,” and the comply with the requisites of the article ,of the Code of — 


evidence pers 
that the un ; i j . ' i j 
oe Cae Practice, now being interpreted. Actording to the article 
streets had pre. 702, the sheriff is obliged to specify the object seized and 
be rs Ae and 80ld ; and this must be done in his return on the writ. Ifhe — 
uares: Held, oo; : ; inl : 
er thac descrip, 8¢1Ze8 more than one object, according to the spirit of article 


tion was _oo 676, he must specify each and every one: seized. The — 
a at 
pe under it Seizure made in this case was really of many distinct objects, 


cee if one square or lot in a town may be distinguished from 
According to another, either as to locality or in point of value, a prope 
i ee Gade ot Sition which we presume will not be denied. The adjudged — 
Practice, the cases cited on the part of the defendant, in support of the — 
sheriff is requi- : . . , 
red to specify point which has now been investigated, are not precisely 
the object seized . . . 
and sold, which similar to the present, but have a very evident analogy, — 
ust be done i tas & 
the tearm on ha, SC€ 1 Louisiana Reports, 43. 4 Peters, 362. 7 Louisiana 
writ, so as to Reports, 409, and 1 Ibid., 491. But supposing our reasoning 
ate ish and ; , : 
; specify one ob- On this point to be feeble and inconclusive, which we are 
: =: rom 2n0- by no means ready to admit, still the second point which 
Wwe purpose to discuss, does in our view, incontrovertibly 
support the ground assumed by the defendant ; that is, that 
the sheriff omitted or neglected to advertise the property 
seized, the full length of time prescribed by law. Being real 
estate, he was bound to advertise it, in both the English and . 
French languages, for the space of thirty days before the 
sale. We have already transcribed the return of the officer 


: on the writ of execution, in which he states that the property 








Fy RR OE oe 


stated to be uncontradicted, and we hold this opinion not- 


Easrexn Dis, property seized in execution must be appraised ; and we fing- j 7 


ny where @ property in the city of New-Orleans, and other evidence in ; 


Sates 


seized was sold on the 15th of April 1830. This returnwe 
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withstanding the discrepancy of dates between the sheriff’s Exsrenx Drsr. | 
deed and his return ; considering the sale and return intocourt “ay, 1856. 


‘ag the real evidence of title in the plaintiff, if any he has, and —_«“noxovex 


superior to that of the act of sale, which it must control, in osama 


the event of disagreement between the adjudication andthe ‘°®4T®®- 
sheriff’s deed. The latter is a matter entirely between the 
officer and the purchaser, the former a solemn and indispen- 
sable performance of duty, and addressed directly to the court 
in which it should become a record not to be contradicted by 
any thing dehors. In support of this opinion, see article 695 
of the Code of Practice, wherein it is positively declared that 
the act, of sale adds nothing to the force and effect of the 


adjudication, &c.' If we take the 16th March as the com- Real or im- 
moveable pro- 


-mencement of the advertisements, (the property having been perty, situated 
in New~- 


seized on thé 13th) and the day of adjudication to be the 15th B New Oueas, 


- of April, according to the sheriff’s return, thirty days did not %4 in the news- 


: papers, in the 
elapse between the advertisement and the day of sale, unless nglish and 
both those days be included in the calculation, which is ges forty 

i soe } : 5 s, excludin 
contrary to established practice in such cases, and which gives the » Mapa vn ie 
way only to positive law.’ The expressions in the article advertisement a 
670 of the Code of Practice, do not impugn this usual the day of sale, 
mode of calculation which would exclude either the day of tiara 
sale or the day when the advertisement commenced. For elapse between. 


His : The want of this 
it declares that sales of immoveables shall take place only formality is a 
after a notice by advertisement of thirty days. After thirty Sound of nulli- 
days, cannot mean within that period, which would take place 
in the present instance if both the days of advertising and sale 
be included in the calculation of time. The law, however, 
requires property situated in the place where this was when 
seized by the sheriff, to be advertised both in the English and 
French languages. The advertisement in French is how- 
ever not shown to have had place in any~ newspaper or 
gazette published in the city before the 19th of March : conse- 
quently, the time of advertising required by law is greatly defi- 
cient, according to the view of the case which we have taken. 

But it is contended that the neglect and omissions of the 
sheriff in the performance of his duties ought not to prejudice: 
the plaintiff, who is stated to be a purchaser in good faith ; 

69 
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and that the causes of nullity relied on by the defendant are ; 


not supported by the general principles of our jurisprudence, 


In support of the doctrine thus assumed, we ate referred to 


the commentary of Toullier on the civil law of France, parti. 
cularly, to certain numbers or articles found in the 7th 
volume of this work under the head of extinction of obliga- 
tions, from No. 479 to 603. We have attentively examined 
the authority thus cited, not without pleasure, derived from 
the force and perspicuity of the ‘reasoning of the author, 
wherever he treats of the nullities of contracts. He divides 
the subject into acts done contrary to law, and omissions to 
pursue formalities required by its provisions. This last 


branch of the subject is examined according to the distine- 


tion made by the doctors of the civil law, between substan- 
tial and accidental formalities. The first general rule in 
relation to them is, that when the formality prescribed is 
founded on natural equity, it is said to be substantial, and its 


‘omission carries with it nullity of the act. The author criti, 
cises this rule in relation to voluntary and consensual con- » 


tracts, and perhaps the exceptions to its validity which he 
imagines, would not apply to judicial proceedings, under 


which forced alienations of property take place. It is, how-__ 


ever, in our. opinion, of the essence of justice and natural 
equity, that when a forced sale of a debtor’s property is made 
under legal proceedings, that it should not be sacrificed for 


less than its value, or at least that portion of it intended to-be. 
secured by a fair appraisement. In this case, the pretended | 


appraisement appears to us to have been a mere mockery of 
justice,.as neither the officer who seized, or the appraisers, 
had any means of knowing or finding out the value of the 
property to be appreciated. Should we admit the full force 
of Toullier’s reasoning on the subject of nullities, still excep- 
tions to the rules which he thinks ought to be established 
would result (it is believed) from the texts of our codes, and 
from the leading principles of our jurisprudence. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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MILLAUDON US. TURGEAU ET AL. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


An exception to the general rule, that defendants have a right to be sued 
in the parish where they have their residence and domicil, has been made 






Eastern Dist. 
June, 1836. 
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by the court, in cases necessarily growing out of the provisions of law, . 


in relation to joint obligors, who are absolutely réquired to be sued 
together. 

The necessity of the case does not require that obligors in solido should be 
sued together. To create a new exception in favor of such contracts, 
would be a violation of positive law. 

Strictly speaking, the drawer and endorser of a note or bill, are not bound 
jointly, either to the holder or amongst themselves, according to the 
definition in the code, but only in solido. 

The plaintiff has a clear and adequate remedy by suit, separately against 
either, the drawer or either of the endorsers of a promissory note, because 
the obligation is not joint, but in solido. 

Defendants sued as endorsers, and bound in solido, have a right to be sued 

_at their respective domicils. The court cannot create an exception in 
such cases, which is done when the obligation, is joint only. 


This is an action against two endorsers of a promissory 
note, residing in different parishes. 

The plaintiff alleges, that one Louis Melchier Raymond, 
of New-Orleans, executed his promissory note for two 
thousand dollars, payable twelve months after the 16th Janu- 
ary, 1834, to the order of and endorsed by Laroque Turgeau, 
of the parish of Ascension, and afterwards endorsed by 
Pierre Dubertrand, of New-Orleans. That said note. was 
duly protested for non-payment against the drawer, and 
notice thereof given to the endorsers. He prays judgment 


" against said endorsers, jointly and severally, for the -amount 


of the note. ~ 

Dubertrand pleaded a respite allowed him by his creditors, 
by way of exception, to the action against him, which was 
overruled. iia 


‘ 
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Turgeau_ pleaded his domicil. He alleged by way of 


exception, that he was not amenable to the jurisdiction of 


the District Court, sitting in New-Orleans, because his domi. . 


cil was in the parish of Ascension ; and prayed that the suit 
be dismissed as to him. 


This exception was sustained by the judge presiding ; and 


the plaintiff appealed. 


Benjamin, for the plaintiff, assigned for error apparent on. » 
the face of the record, the decision of the judge a quo, sus 
taining the exception of Turgeau, to the jurisdiction of the 


court, on the plea of domicil. 


J. Slidell, for-the defendant, Turgeau. 


1. It is expressly provided, that the District Court has no 
jurisdiction of actions against persons residing in the state, 
when the suit is out of the limits of its district or jurisdiction, 


unless in cases expressly excepted, (this not being one) or 


when the defendant voluntarily appears and submits to its 
jurisdiction. Code of Practice, article 129. 
2. The obligation created by the endorsement of a promis- 


sory note, is not solidary with that of the maker. It is con. 


tingent and conditional. If it be solidary, it does not come 
within the provisions of the code. See La. Code, article 2080. 

3. It is also provided by law, that when there are several 
solidary debtors, the creditor may apply to either of the 


debtors he pleases, and sue him, without such debtor having ~ 


the right to plead the benefit of division. La. Code, 2089. 


One judge dissenting to the opinion of the court, the 
judges delivered their opinions seriatim. 


Mathews, Presiding Judge. 

This is an appeal from a judgment of the court below, by 
which a plea to its jurisdiction was sustained, and the suit 
dismissed as to the present defendant and appellee. 

The suit was brought against two endorsers of a promisory 
note, who reside in different parishes, and an attempt is made 
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- which seems to be relied on by the plaintiff, brought to the 
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on the part of the plaintiff to bring the appellee, who is Easrenn Dist. 
domiciliated in the parish of Ascension, -before the court of Jue, 1836. 


the first district, whilst his residence is in that of the second. —»irtavvox 


The right and privilege of defendants to be sued at the place »unexau erat. 


of their residence, when residing within the limits of the ‘An exception 


state and at, no other place, has been secured to them by'the (°,/0° seni! 


isl r Jaws ever si ce 4 H A fendants have a 
rovisions of our law r since the act of the legislative ke we keanl 


council of 1805. To this rule of law, no express exceptions in the parish 


can be found, those only excepted which are contained in jer’ they have 


the Code of Practice, articles 163 and 164. In addition to a ~ 
those expressed in the code, by a decision of this court, one the court, in ea- 
more has been recognized, necessarily growing out of the growing out of 
provisions of law in relation to obligors exclusively joint ; but, hed gs sa of 
in my opinion, the same necessity does not exist in reference to joint obligors, 


: . ‘ ‘ . ; ho ab 
to obligations in solido ; and to create a new exception in lately requleell 


favor of such contracts, would be in violation of an express ait = 


and general rule of law, a proceeding not sanctioned either The necessity 


: mie . of the case does 
by, its letter or spirit. The ‘case of Allain vs. Longer, °° cues el 


4 Louisiana Reports, 152, although the contract in that ae orf cole 
ae . P » sho 
and the present one are similar, being both in solido, and together. ‘To 


create a new ex- 
. } , : ception in fayor 
consideration of the court, a question for solution entirely of such con- 
R 7 . ‘°, tracts, would be 
different from that which the case. now to be determined a violation of 
presents, and consequently is wholly inapplicable to the Postve law: 
present contest. The doctrine in the former case may be 
just and true, and founded in Jaw, without in any manner 
interfering with the privilege of defendants to be sued in the 
place of their domicil, and no where else. 

In interpreting contracts made in solido, it is worthy of 
remark, that the definition and rules relating to them in the 
Louisiana Code, do not expressly declare them to be both 


Strietly speak- 


joint and several.. It is essential to a joint contract that the ing, the drawer 


! gigas and endorser of 
obligors should be bound, each one for ‘his virile share, the 3° note or bill, 


sum promised by him, and no more. It is true that the obli- 2 not bound 
7 ¢ jointly, either 


gations assumed by the maker and endorser of a negotiable to the holder or 


P ° . . ‘ rst th ios 
paper, creates a contract in solido ; but it seems to me to be Savon untamed 


joint only in consequence of their promises being based on the ‘° the definition 
' in the code, but 


sameinstrument. Strictly speaking, they are not bound jointly only én sotido, 
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Easrznn Dist. either to the holder of the note, or bill of exchange, or 
June, 1836. amongst themselves, according to the definition given in the — 

~ yarzauvon Ode of a joint obligation, 

oii oe When a contract joint and several in its terms, i is, 
one made directly in solido, is entered into, it might be queg. 
tioned whether the obligee could be permitted to consider 
this contract, in pursuance of his rights on it, as joint alone, 
although such an obligation may be said to be joint sub mods 
being so between the obligors. 


I am therefore of opinion that the judgment of the District — 


aon 


aac S ait 


er or either of GOmicil of either, and that such a case formed necessarily an 


the endorsers of exception to the general rule, inasmuch as the obligee would 
2 promissory 


Bb: volt, but exception of domicil should prevail. In the case now 


\ sn eoliddo. before the court, the plaintiff has a clear and adequate ~ 
Defendants, remedy ‘by suit, against either of the parties, and the obliga: 


sued as endor- 


sers and bound {jon is not. joint, but in solide. Such a case is not enume- 
in solido, have a 


right to be sued rated as an exception, by the Code of Practice, and I think 
oe, Re we cannot create a new exception not resulting from neces 
Thecourteannot sity, and in a case in which to refuse it would amount toan _ 
create an excep- ‘ 


tion in sale ae ea- absolute denial of justice. I, therefore, concur with the 
pod bs ng the presiding judge, that the judgment ought to be affirmed. 


obligation is ‘ 


nl € A 
sapien Martin, J., dissenting. 


“ The two defendants in this case are sued as endorsers of a 
promissory note, and reside in different parishes. The suit — 
is brought in the parish in which one of them resides ; the 
other pleaded as an exception his residence out of the parish 


and the plaintiff appealed. 
The rule that every one is to be sued before the court of 
his domicil, is one which the Code of Practice gives us, not: 
as an universal, but as a general one, liable to many , 





Court ought tobe affirmed with costs. 4 
The plaintit Bullard, J: ay a 
has a clear and ic a 
a, reme- In the case of Toby & Co. vs. Hart et al., (8 Louisiana i 
rately ae st Reports 523) we held that joint obligors may re sued atthe 
either the 


¥ 
| 
| 
note, because be without remedy against any of the parties, if the | 
? 





jaca ee ari ce sig i Bac 


in which the suit isbrought. The naeaytinn was sustained, 
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exceptions, some of which are expressed, and others Easteny Dist. 
Juné, 1836. 


implied. 
We recognised one of the ioien lately in the case of a joint 
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obligation ; and I believe that the case of a joint and several ‘cuaseailiinies 


obligation presents another calling for the same remedy. 
[admit that the case of a joint obligation is a stronger one 
than that where the obligation is joint and several. In the 


former, there would be a failure .of justice, if neither of the - 


joint obligors, who reside in different parishes, can be sued 
but in that in which he resides. 

But in the case of a joint and several obligation, where all 
the parties are each liable for the whole debt, and payment by 
either of them, discharges all the others, the law gives the 
creditor the right of suing all his debtors in one single suit. 
This is extremely convenient to the creditor, and saves to the 
debtors an accumulation of costs, for they may all be defended 
by the same attorney. 

It facilitates credit, for creditors are willing to indulge in 
proportion as the recovery is easy. It prevents the multipli- 
city of suits for the same debt, which the law abhors, There 
is, besides, a great hardship in compelling the holder of a 
note to institute thereon as many suits as there are parties on 
it; for payment by either mulcts him with costs in all the 
other suits. 

It is admitted he may sue all of them in one single suit, if 
they all reside in the same parish. It ought not to be in the 
power of either of the debtors, by a change of —_— to 


_ defeat that right. 
An argument has been strongly pressed upon us, which - 


with me has very little weight. It is said that in the 
country, litigation offers to a debtor the facility’of keéping his 
creditors at bay for several years ; andif the latter may com- 
pel payment, with less expense and difficulty, they would 
institute their suits on notes of hand in the courts of the city, 
on which payment will be obtained before the debtor con- 
templated he could be legally coerced. Jurisdiction may 
even be given to the courts of the city in cases in which they 


have it not, by the addition of the endorsement of a party 
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asrrnn Disr. residing in the city. The endorser of a note knows that by 
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~ state, he may be drawn, not only from his parish, but from 


2 b, ée ay bv. The provision of the Civil Code, (354, article 57) which gives to the buyer, 
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the endorsement of it to another, or to the citizen of another 


. 


the courts of the state to that of the United States. 5 
Every facility which is accorded to the creditors ee | 
credit easily obtained, and procures to the honest debtor indyl- 
gence, which he finds sometimes useful. The creditor who 
is aware that his debtor has the faculty to bid him defiance, | 
loses no time in bringing his suit, and prosecutes’ it Without iq 
remission. a 
Our fellow citizens who reside in the country, find it diff. | ; 
cult to obtain money at the interest. which the law allows, ° 
because the power which they have of protracting payment, 
deters those who cannot reconcile it to their feelings to exact 7 
ahigh rate of interest, as a security against the trouble, — 
vexation, and consequent danger attending village litigation, — 
I think the right of exemption from being sued out of one’s 
own parish has an exception strongly implied in the casesin 7 
which the law allows one suit against the several co-debtors, 7 
I am, therefore, of opinion we ought to reverse the judg. 
ment of the District Court, overrule the exception on the — 
score of commorancy, and remand the case for further 4 
proceedings. j 
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in case of eviction, the increased value of the property between the time — 
of sale and the period of eviction, which is to be restored by his vendor 

in warranty, is suppressed and repealed by the adoption of the Louisiana 
Code. 


- ss da apiitigh eins 
ssc MEAS MN SS 
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In case of eviction of’ the buyer, the seller is only responsible for the 
restitution of the price; the fruits or revenues when the vendee has to 


en pe: 
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return them to the true owner, the costs of suit, and damages, when the Rugrenw Dist. 


,  -yendee has suffered any over and above the price he has paid. June; 1836, 
“ ‘ n * ———————eee se 
e | A city marshal or sheriff, who sells property under execution, is not sucha = ——yornzs ’ 
} warrantor of title, as to authorise his being cited as such, and condemned ne 


ABAT ET AL, 
to pay as vendor, on a failure of title. : 


The marshal or sheriff is responsible in damages to the wuiilioieni who is 
evicted for selling a slave, or other property, without sufficient authority. 
These officers warrant the correctness and legality of their own acts, and 
if by theif illegal acts, they cause damages, they are bound to make 
reparation. 
This is a petitory action, in which the plaintiff claims a lot 
of ground in the city of New-Orleans, now in the possession 
‘and claimed by the defendant, Abat. The vendors of the ’ 
latter were called in warranty. The facts of the case are 
accurately stated in the following opinion of thé district 
judge, who tried the cause in the first instance : 
“ This is a suit for a lot of land under circumstances every 
way similar to the case of Morris vs. Crocker, reported 4 
Louisiana Reports, 147. The only difficulty that has arisen, 
is between Millaudon, the vendor of Abat, and Macarty, who 
purchased the lot on a sale by execution in the City Court, 
for taxes; on the 24th November, 1828, and sold it to 7 
Millaudon on the 22d March, 1831, for fifteen hundred "2 
. dollars, viz: three hundred dollars in money, and twelve 
hundred dollars in two notes, of six hundred dollars each. 
Those notes have never been paid, and Macarty now surren- 
ders them. It appears that on the 5th September, 1831, 
Millaudon exchanged this lot with Abat for other property, 
and in that exchange, the lot was valued at three thousand 
dollars. Millaudon, in calling Macarty in warranty, prays 
judgment against him for all damages, costs and charges, 
arising from the eviction, and for general relief. Under this 
answer, his counsel insists that he is entitled to recover from 
Macarty the three thousand dollars which he, Millaudon, is . 
bound to pay Abat. Macarty pleads that the sale, or 
exchange, from Millaudon to Abat, is simulated, and was 
made with the sole intent to extort from Macarty under that 
pretence double the amount of the value of the lot in ques- 
70 
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Eastern Dist. tion, in case of eviction; Millaudon being then, at the time — 
. Sune, 1886. of executing this latter act, informed by the plaintiff’s agent 
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 fectly bond fide, and that the value of the lot, when he sold it, “at 
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that the present suit was about to be brought. Admitting the — ) 
act of exchange between Millaudon and Abat to be per 


was the measure of recovery against Macarty, it would pio. 
bably be open to testimony what that value was: an 
exchange not*fixing value to the same degree of accuracy as 
a money sale ; but as I am of opinion that Millaudon can 
recover from M‘Carty only the price he paid. for the lot, this _ 
investigation becomes unnecessary. 

“ By article 2482, in case of eviction, the buyer has a 
to claim against the seller : 

“Ist. The restitution of the price. 

“2d. Fruits and revenues returned to the evictog. 

3d. Costs. — : bs 

“4th. Damages, when he has suffered any, besides the 








4 
sa 
_price that he has paid. ot 


“ The damages referred to under the 4th head, are, as] | 
presume, damages suffered by the seller when the buyerhas | | 
knowingly and dishonestly sold the property of another, | — 
Supposing that Millaudon had made an actual sale to Abat 
for three thousand dollars, and was now obliged to refund 
him, I do not consider the difference between three thousand 
dollars and fifteen hundred dollars an actual damage to a . 
Millaudon in the legal meaning of the term. He has losta — 
profit, but not suffered a damage. No man is supposed to j 
spend his capital, and he is presumed to have the three thoue © 
sand dollars which he received from Abat ready to return to 
him. On the subject of claims against warrantors, there is” : 
a marked difference between the new code and the old code. 
Article 57, page 354, of old code, is left out of new codeon 
deliberate consideration by compilers of new code. See page 
74, of additions and amendments to the Civil Code. i 

“ The compilers saw the dangers of the article of the old 
code to vendors in good faith, who might be ruined in’a 
country where fluctuations in value are so great; or rather, 
fluctuations in the value of money are so great. As it is, 
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‘diaie fluctuations cause ‘the greatest injustice alternately, to Basra» Disr. 
the buyer and seller in relation to the price only. It is clear, June, 1836. 
———————— 


therefore, that the compilers of the code intended to make 
the vendor, where he. was in good faith, liable only for the 
return of the price. To give. Millatidon a recovery for three 
thousand dollars against Macarty, would be to give him the 


- jncreased value, and be in direct opposition to the rule 


intended to be adopted.” 

Judgment was rendered in favor of the plaintiff, for the lot 
of ground claimed; and in favor of the defendant, Abat, 
against his vendor, Millaudon, for the sum of three thousand 


dollars, the price of the sale from the latter to the former, with 


costs of suit; and in favor of Millaudon against Macarty, for 


‘the amount of the sale of the latter to the former, and costs 


of suit; and that the plaintiff, Morris, pay Macarty five 
hundred dollars for improvements, which the latter put on the 
lot while in his possession. 

‘ Millaudon and Macarty took separate one? to the 
Supreme Court, 


J. ‘Slidell for Millaudon, appellant. 


1. The obligation of the warrantor, is to pay to his vendee, 
if evicted, the damages when he has suffered any, besides the 
price which he paid. Louisiana Code, 2482. 

2. The damages due to the creditor for the breach of any 
contract, are the amount of the loss which he has sustained, 
and the profit of which he has been deprived. La. Code, 


1928. The general rule of law is, that damages are due for . 


a profit of which one has been deprived as for a loss sustained ; 
it is of the nature of the contract of sale. Pothier, Contrat de 
Vente, No. 130, 132. Duranton, vol. 16, page $12. 

3. A positive statutory provision, limiting the responsibility 
of the vendor to the restitution of the price, or an express 
mention of the parties to that effect, is necessary to take the 
case of the sale of real estate, out of the operation of the 
general principles laid down, in article 1928. No such pro- 


' vision of ‘law has been invoked, and the act of sale gives a 


full and unqualified warranty. 
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Eastern Dist... J, Seghets, for Macarty, appellant. - ; 
June, 1836. 


- injurious to the public, in a country where there is so great. 


- simulated, and that it-was made after.he had notice of the 


claiming heavy damages. 
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‘I. Macarty had a right to call in the marshal or his heirs, 4 
to come and defend his title. 8 Martin, N. S.,356. 

2. The judge’s opinion, page sixty of the record, is in 
accordance with the law now in force. The article 57, page 
354; of the Civil Code, has been left out in the Louis} 
Code, and this suppression was not made through error, b 
with the express design of repealing a law which proy 


fluctuation in the value of real property. See the work 
entitled Amendemens au Code Civil, page 308. . 


Martin, J., delivered the opinion of the court. 


This is a petitory action, in which the plaintiff succeeded 
in recovering the land for which he commenced his suit, 
The defendant at the same time had judgment over against 
L. Millaudon, his warrantor, for the sum of three thousand 
dollars, that being the amount, or sum at which the land was 
estimated, in a contract of exchange between these two a 
parties. Millaudon also had judgment over against Macarty; 
his vendor, for the sum of fifteen hundred dollars, the price 
which the latter received in his sale to the former. 4 

Millaudon and Macarty have both appealed to this court. . 

The counsel for the former contended in the argumentat 
the bar : ; 

1. That the warrantor is only responsible in case of — 
eviction, for the restitution of the price for which he sold, 
and the damage the party evicted has sustained in 
consequence thereof. Louisiana Code, article 2482. 

2. That damages in such cases consist of the loss sustained 
and the profits not made. — Ibid. 4 

3. That a positive statutory provision, only, can se . 
the general rule. j 

Macarty resists the claim in warranty against him, onthe 
allegation that Millaudon’s conveyance to the defendant is. a 


Ned 


present suit being about-to be mstituted, with a view of 
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The district judge was of opinion that a,bona fide vendor is vAsrzmx Disr. 
not bound to indemnify his vendeé for the amount of profits June, 1896. 
not made.’ He did not examine the case in relation tothe  =xonns_. 
allegation of simulation. We -are, therefore, only called ...¢ pra: 
“upon to test. the correctness of the opinion of the judge a@ quo, 
on the legal extent of the vendor’s liability in case of eviction 
of his vendee. 

It is not denied, that under the Civil Code of 1808, the 
liability of the vendor in cases of eviction, extended to an 

‘indemnification of the loss, which resulted from the profits 
arising from the difference, or increase in the value of the 
thing sold, from circumstances or events over which the 
vendor had no control, and to which he had in no wise contri- 
buted. {t expressly provides that “if the thing sold has risen 
in value, at the time of eviction, even without the aid of the 


‘ The provision 
buyer, the seller is bound to pay him the increase of value eo hag 
above the price of sale.” Civil Code, page 354, article 57. _ ticle '57, which - 


‘But the jurisconsults who compiled the Louisiana Code, 8¥°5' he buy: 


i i i inin eviction, the in- 
recommended the suppression of this article, as containing ae oe ier 
provision evidently dangerous, which might cause the ruin of the property be- 


a vendor who acted in good faith, in a rising, growing and ‘yn, Ne time 


. . . . . . . * riod of evic- 
thrifty country like this, in which the fluctuations in the price yam Aly 
of property were great, and its value augmenting in an be restored by 

his vendor in 


unparallelled degree. warranty, is sup- 
This article of the old code, which imposed such fearful Pressed 9 = 


responsibility on the seller, was accordingly suppressed, and pan al yen 
does not appear in the new one. The vendor's liability is ~ 5, case of 
now: clearly defined, and placed upon the most equitable bane ia fo 
footing. He is now only responsible for the price at which is only reponsi- 
he sold ; for the fruits or revenues, where the party evicted — — 


has restored them to the true owner ; the costs of the suit of Prices the fruits 


See or revenues, 
eviction and warranty, and for any damages the vendor has when the vendee 
had to pay. See Louisiana Code, article 2482. Sone Oe wae 
To say that the word damages, means the loss of profits not owner; the costs 
suitand dama- 


made, or to be responsible for the augmentation of the value ges, when the 


of the thing sold at the time of eviction, beyond the price of Sora — 


See : and above the 
the original sale, would be to restore and carry into effect the webek he ha 


entire provisions of the article in the Civil Code which the paid. 
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A city a 
or sheriff, who 
sells property 
under execution, 
is not such a 
warrantor of ti- 
tle -as to autho- 
rise his being 


opinion of this court, perfectly correct. Under this’ impres. — 


‘Macarty, one of the parties to this suit, and appellant from an 
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legislature intended to suppress and repeal. It would, in 
reinstate the article of the former code, which was q 
mended by the jurisconsults to be suppressed, and vt 4 
formally suppressed and repealed on the adoption q * 
Louisiana Code. et a 
When an avowedly important provision of law 
an express or textual one, the repeal of the latter must. a 
with it that of the former, as an acknowledged principle a 
rule of law ; otherwise the repeal of the other would bey 
and idle. 
The construction adopted by the district judge, is, in the 


sion, we conclude that neither of the appellants, who are ‘ 
called in warranty, have any just and legal ground.of — § 
complaint against the decision of the District Court. | 


It is, therefore, ordered, adjudged and decreed, that the + 
judgment of the District Court be affirmed, with costs. 


no on 
tana RR 


After the above opinion was pronounced, the lloing 4 
proceedings were had in this case. j 
“On motion of Julien Seghers, Esq., of counsel for Augaaal 4 


interlocutory judgment, disregarding the call in warranty, -— 
made by the said Augustus Macarty, against the beneficiary 
heir of the late city marshal, and upon suggesting to this 
honorable court, that the decree of the 23d May, 1836, 
affirming the final jadgment of the court below, has not diss ~ 
posed of this bréach of the appeal, it is ordered, that this’ 
case lie over for consideration, on the single point relating to 
the call in warranty, made by. the said Augustus Macarty, 
against the beneficiary heirs of the late city marshal.” 


‘Bullard, J., delivered the following opinion of the court, 
upon the foregoing order : al 
In this case it has been suggested that the court, in © 
delivering its opinion, omitted to notice and to act upon an 
interlocutory judgment of the District. Court, overrulinga 7 


















































OF THE ‘STATE OF LOUISIANA. ae +559 
call in warranty of the city marshal, by whose agency the iitioi Disr. ? 
property in controversy had been sold. The counsel for June, 1856. = 
Macatty now contends, that the District Court erred RSS ena ‘ 
refusing to permit the call of the marshal in warranty, and — 
that the case ought to be remanded for further proceedings . tasmancuz 
agairist the marshal. We have re-considered the case in . . 
re oe 3. . ai 4 : cited as such, 
‘this respect, and are of opinion, that the marshal is not such and condemned 
a warrantor of title as to authorise his being cited as such, ot Parse. 
and condemned ‘to pay as vendor on a failure of title. “The wand ; 
case of Fleming et ux. vs. Lockhart, 10 Martin’s Reports, 398, or Bully Pe 
relied on by the appellant, was one for damages against a Sponsible in da- 
sheriff, for selling a slave without sufficient legal authority, purchaser yt 
brotght by the purchaser, who had been evicted by OY cue nae 
- owner of the runaway. The marshal certainly warrants the y pe nha 0 
correctness and legality of his own acts, and if by his illegal ont authority. 
acts he has caused damage, he is bound to make reparation. warrant the 
2 mae 
The judgment first pronounced must, therefore, remain °w® 
, : bebop by the 
undisturbed ; reserving, however, to Macarty his right of sets th 
action, if any he have, against the city: marshal or his legal 


representatives. ” 
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PLICQUE & LE BEAU 0S, LABRANCHE ET AL. ng 
APPEAL FROM .THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Evidence of the acknowledgment of a party who is sought to be charged, 
or rendered liable, is the weakest species of evidence ; for the witness who 
testifies-cannot be convicted of perjury if he swears falsely, and is almost 
beyond the power of contradiction. 

If a party deny his signature to an act or private instrument of writing, or 

allege it is counterfeited, it must be proved by witnesses who have seen 
him sign the act, or know his signature from having frequently seen him 
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EasTERN oe write. Proof by experts, or comparison of handwriting, may ae 
June, 1836. received. C aie 
pticquz ann Proof by witnesses, of the acknowledgment of a ‘signature by ini 

“ie. Who is sought to be charged, is inadmissible, when he expressly ie 
LABRANCHE or alleges it is counterfeited. 
BT AL. 
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The article 325 of the Code of Practice, modifies and suave 
provisions in the Louisiana Code, article 2241, which allows the proof of 
a signature by witnesses as in other cases. 


This is an action on a promissory note for the sum of: a 


thousand dollars, drawn by Antoine Foucher, junior, with 


the names of Antoine Foucher, senior, and Herm ‘* 
Labranche, endorsed in blank on the back of it. The plaintifig _ 


pray judgment against - endorsers, for the amount of the 
note sued on. 


The defendants, Labranche and Foucher, senior, answered 
separately ; and both of them expressly averred that their 


names on the back of said note, were forged and counter. 
feited. 
The cause, on this issue, was tried before a jury. The 


plaintiffs called a witness to prove certain acknowledgments 4 
made by the defendant, Labranche, that his signature on 


the back of the,note was genuine. The defendants’ counsel 
objected to the question being put to the witness, on the 
ground that there was no acknowledgment of the defendant 
specially alleged in the petition, and that no evidence could 
be received on that subject or fact; but the court overruled 
the objection, and admitted the evidence of the acknowledg- 


ment of the defendant, as being in the nature of evidence 


of the truth and reality of the signature, reserving to the 


party, that in case he was taken by surprise he must apply 
for a new trial. A bill of exceptions was taken to i + 


opinion of the court. 


The jury returned a verdict against Labranche, for the - 


amount of the note sued on, and discharged the other 


defendant. From judgment rendered thereon, Labranche — | 


appealed. 


Hoa, for the plaintiffs. 
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Preston and Augustin, for the defendants. ot Eusrxns Dier. 
1. No attempt has been made to prove the signature of June, 1836. 
the defendant, Labranche, in this case, except by his acknow=  prcaus ann = 
; and the confession is that he made the signature ™ W™® 4 

,jnefror. . It must be taken all together, and therefore proves — tamnancar | 
that the signature is not genuine. = 

. 9, Even if the defendant has confessed- on a previous 

occasion that he admitted this endorsement was his signa- 

ture, it is the weakest kind of testimony. 1 Louisiana 
Reports, 286. 6 Martin, N. S., 532. 


. 3. If the admission was made, it does not render the 
1 
{ 
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defendant liable, unless it amounts to an express or implied 
contract. But it amounts to neither, because. it was made 
without consideration, and in error. Louisiana Code, 1887, 
1890, 1818, 1819. 
i 4, Admissions or confessions are not obligatory if made in - 
f error. Roscoe on Evidence, 25 and 34. 1 Phillips on Evidence, 
Note 77. 10 Massachusetts Reports, 40. 
| 5. Unless the plaintiffs acted upon the acknowledgment 
or confession of the defendant, and took the note on the 
faith of it, they cannot claim the benefit of it. 2 Starkie on 
Evidence, 29, 30, 31. 4 

6. Or the plaintifis must show, that they sustained 
loss in consequence of the admission. Louisiana Code, 
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2294, 2295. 
7. This case presents the single allegation, that the . 
defendant endorsed the note, and is liable. He formally 


denies. his signature, and alleges that it is- counterfeited. 
The law requires that in such cases the plaintiffs must prove 
the signature by witnesses, who have seen him write his 
name or sign the instrument. See Code of Practice, article a 
325, 326. : 3 

8. The plaintiff, not having proved his case, hicks he 
cannot according to law, the defendant must be discharged. 











Martin, J., delivered the opinion of the court. 


This is an action on a promissory note. The defendant, 
Labranche, being sued as endorser of a promissory note, 
71 
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Eastzrn Disr. together with Antoine Foucher, senior, pleaded separately 
and specially, that the endorsement of his name on the back _ 
of the note, was forged and counterfeited. “ 4 
On the trial of the case before a jury, evidence to provethe _ 
acknowledgment of the defendant, that the-endorsement wag 
in his handwriting, was offered, and to which his counsel ~~ 
It was, however, admitted by the court, and a bill 
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the acknowledg- 
ment of a party, 
who is sought to 
be charged, or 
rendered liable, 
is the weakest 
species of evi- 
dence ; for the 
witness who tes- 
tifies, cannot be 
convicted of per- 
jury, ifhe swears 
falsely, and is 
almost beyond . 
the - power of 
contradiction. 
Ifa party deny 
his signature 5. 
an act or priv: 
instrument of 
writing, or al- 
lege it is coun- 
terfeited, it must 
be proved by 
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have seen him 
sign the act, or 
know his signa- 
ture from having 
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him write. Proof 
by experts or 
comparison of . 
hand = writin 


ceived. 

Proof by wit- 
nesses, of . the 
acknowledgment 
of a signature by 
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objected. 


of exception taken. 


The district judge who senihbed at the trial; was of opinion 
that the acknowledgment of the party, in relation to the 
genuineness of his signature, is in the nature of evidence, 
going to prove the truth of this fact, and should be ddmitfed 
Evidence of 28 Such. But in case the party is surprised, he has resérved 
to him the privilege, and informs him he must seek his 


remedy in an application for a new trial. 


It appears to this court that the district judge erred in ‘his 


decision. . 


In ordinary cases, the acknowledgment of the party is 
indeed, in the nature of evidence of the truth of the signature, 
But it is the very weakest species of evidence that may be 
adduced. The witness who testifies to the acknowledgment, 
is placed beyond all danger of being convicted of perjury, 
and it is almost impossible to contradict him.. 

When, therefore, a signature is specially denied by the 
party to whom it is imputed, that weak species of evidence, 
of his acknowledgment or admissions, is not allowed. 

The law has expressly provided the kind of evidence which 
may be produced to counterbalance the express denial of a 


hay a 


signature, to an obligation or act under private signature. 


If the demand is founded on an instrument of writing, 
under private signature, the party, is bound to acknowledge 
expressly, or to deny his signature. 

But if the defendant deny or contend that his signature is 
may also be = counterfeited, its genuineness must be proved by witnesses 
who have seen him sign the act or obligation, or who declare 
that they know his signature from having frequently seen 
Proof also by comparison of handwriting, or by - 


him write. 


the party who is experts, is admissible. 


Ibid., article 325. 


‘ 


Code of Practice, art. 324. 
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» The foregoing provisions of our law, repel the idea that Easteaw Dr. 
the signature of the defendant may be proved by witnesses, Je, 1896. 


who only testify to his acknowledgment of such signature. PURDON 

she article 325 of the Code of Practice, already cited, ,:xon’s uxn’s. 

modifies and supersedes the provision in the Louisiana Code, song to be 
c , is inad- 


article 2241, which declares, that if the party disavows his missile, when 





‘ : - : he expressly de- 
signature, it must be proved by witnesses, as in other cases. ¢ S\Pruy & 
q ’ is counterfeited. 

The article 


It is, therefore, ordered, adjudged and decreed, that the sos of the Gode 


judgment of the District Court, be annulled, avoided and ciaes ask thoes 


‘Es reversed; the verdict set aside, and the case remanded for evden the prorl 
_ ° e e e ° e 81 - 
i further proceedings, with directions to the District Court, not eo Code, 4 
to allow proof by a witness, of the acknowledgment by the allows ts baie? 
defendant of his signature, on the back of the note sued on ; of a signatare 
ae 2 . : by witnesses, as 

the plaintiffs and appellees paying the costs in this court. in cllees eitek 


“PURDON 0S. LINTON’S EXECUTORS. 


~ 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Parole evidence is inadmissible to prove the simulation of a sale, that the 
property in question was conveyed as a security to indemnify the vendee 
against certain endorsements, from which he has since been released. 





Parole evidence is admissible to explain an ambiguity arising extraneous 
of the written instruments, to show that certain property alluded to in’a 
counter-letter was the sole property of the vendor, and must have been 
that which formed the subject of the sale and conveyance sought to be 


PORE, MRSS, 


rescinded. 
A written instrument which does not of itself prove a contract of sale of 
immoveable property, cannot be rendered sufficient by the admission of ' 


parole evidence, to explain and enlarge its obligations. 
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Eastern Dist. A letter written by the vendee to the vendor of certain houses and lots, | P 
June, 1836. which renders it quite clear that the vendee did not intend really to i Of 
PURDON purchase the property, but merely to hold it as a nominal purchase to a m 

e vs. . . . . me f ‘ 4 
: tikes = him against certain endorsements for the vendor, will be received ; 
ee as evidence of the true understanding of the parties. q tl 
> This is an action to recover and compel a re-conveyaneest Bt) D 


certain city property, which the plaintiff conveyed tothe late =) ‘d 
John Linton by public act dated May 15, 1834. ; 
The suit is instituted against the executors, the widow in _ 
community and heirs of the deceased. The plaintiff alleges 
that he conveyed the property in question to Mr. Linton to 
secure him against certain endorsements which he had made — 
on his (plaintiff’s) account, to the amount of nineteen 
‘thousand and thirty-nine dollars ; that these obligations were 
since all taken up and cancelled, but that in the meantime 
Linton died, and his executors have had this Property 
inventoried as part of his estate. 
The plaintiff prays that he be decreed to be the owner of — 
said property, and the executors required to re-convey it to 
him. He also annexed interrogations to be answered by : 
Thompson, one of the executors and principal clerk of 
Linton, at the time of the transactions relative to this pro- 
perty, requiring him to state the true nature and character of 
, the sale. 
The executor excepted to the right of the plaintiff to inter- 
rogate him, inasmuch as it is an attempt to prove, by parole 
_ testimony an agreement affecting real property, and the 
simulation of an authentic act of sale of such property. 
The exception was sustained by the court. ; 
The defendants then answered and pleaded a general ~ 
denial, and denied especially that the plaintiffs had any cause 
of action against them, &c. The plaintiff produced the — 
following letter from Mr. Linton, and offered it in evidence — 
as a counter-letter to show the intention of the parties to 
the public act ; and. that the conveyance of the property 
was intended as a security, only, and not real. 
“ Dear Sir: I fear that there is some misunderstanding as 
to the consideration to be inserted in the deed for the levee 


Peace tee 
a ieee ee 


— —=_ _ —- 
























PR prs ica 


Sn ee ee oe eee 





OF THE STATE OF LOUISIANA. _ 565 


property. - This conveyance is a real security. If itever Easreny Dusr. 


“operates as a security, it must not be put ata price that no June, 1836. 


Se 


man in his senses would think of. ruRDON 


~ I, therefore, will not consent to receive it at a larger sum ; 
: , ‘ : ssweitls EXR’S. 

than the consideration expressed in the deed; but if you do 

not understand me, I beg you to come down and let it be 


‘decided upon at once. 


Yours, &c. J. LINTON. 
Mr. Purpon. Thursday, 2 o’clock P M.” 


Parole testimony was then offered and received, to explain. 
this letter, and which showed it related to' the property now 
claimed. The plaintiff further showed that the endorsements 
of Mr. Linton, made for his benefit, were since paid off and — 


cancelled. 
The district judge to whom the cause was submitted, was 


of opinion that the letter of Mr. Linton, taken in connexion 


with the parole evidence explaining it, showed clearly that 
the act of May 15, 1834, was intended as a security on 
account of endorsements made by Linton for the benefit of 
the plaintiff, which have since been taken up and paid. 
Judgment was rendered, decreeing the property to belong to 
the plaintiff, and ordering the executors and widow, in 
community, and tutrix of the minor heirs of Linton, to 


_re-convey the same. The defendants appealed. 


Maypbin, for the plaintiff. ‘ 
Peirce, for the defendants. 


Bullard J., delivered the opinion of the court. 
This case has been submitted upon written arguments, - 
and presents the single question, whether there is sufficient 
legal evidence in the record to show that a contract between \ 
the plaintiff and the late John Linton, purporting to be a sale 
of certain lots in the city of New-Orleans, was, in fact, not 
intended to operate as such, but was entered into for the sole 
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Eastsun Dist. purpose of securing Linton against certain endorsements, 


June, 1836. from which he has since been released by the plaintiff. ‘. 


pan e . 7 . ; e 
PURDON ‘Parole evidence would be clearly inadmissible, to prove 

v8. 
LINTON’S: EXR’s. ssbb , 7 " . 
Parole evi- plaintiff relies upon a letter from Linton, written to him about 


Semetapors the same time the act bears date, as a counter-letter.. He 


“~ ag ang No begins by saying, that he fears there is some misunderstand. 
property inques- ing as to the consideration to be inserted in the deed, for the 
ed asa security, levee property. He then goes on to say, “ this conveyance is 
a aeeny areal security ; if it ever operates as a security, it must not 


gainst certain be put at a price that no man in his senses would think of, 
endorsements 


from which he | therefore will not consent to receive it at a larger sum than ©” 


has since been ; ; ; % Bro 
» Rae's the consideration expressed in the deed,” &c. 


The expressions contained in this counter-letter, certainly 


repel the idea, that the conveyance alluded to was intended 
> as a sale for a fixed price, and the only doubt is, whether it 
Parole evi- alludes to the contract in question. It speaks of the deed for 


agg pew the levee property. Here is an ambiguity, not arising from 


an ambiguity, the language used, but from something extraneous. Parole 


arising extrane- a ° A ‘ 
ous of the writ- evidence was admissible, in our opinion, to explain such an 
ten instrument, 


and to show thac @Mbiguity. The evidence shows clearly, that this was 


rtain propert: 7 inti 
Coe tenia, Known as the levee property, and that the plaintiff had no 


counter-letter, other in- that part of the city. It is also shown, that the 


the sol a 
perty of the ven- parties were in the habit of endorsing for each other, and 


dor, and must : ; : 
hore been that ‘Hat at the time of the conveyance, Linton was about 


whieh Ege departing on a journey to the North, from which he never 
t ect 0 . 
the sale end con- returned, and that all his engagements were released by 


veyanee sought Purdon paying the notes which had been endorsed by him. 


to be rescinded. , : 

A written in- It is further shown, that the property never was delivered to 
stru ? hi h . . . . . . 
Soer nat af itself Linton, but has always remained in possession of the plaintiff, 
prove a —— who has continued to receive the rents. 

e of im- ° . * 
una pro- It is true, that our code has abolished the old doctrine of 


party, eamapt oe commencement of proof in writing, which authoris.u the 


cient by the ad- admission of parole evidence, to prove that, which any 
~ missionof parole eek ‘ 

evidence, to ex- Writing emanating from the party rendered probable. In 
sen cies. the case of Allison vs. Fox, 5 Louisiana Reports, 460, this 
tions. _ court held, that a paper which did not per se prove a contract 
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as between the parties, that species of simulation. The 
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‘ 


of sale of real estate, could not be rendered sufficient by Easrexw Disr. 
role evidence, to explain or to enlarge it; so as to render it June, 1836. 


obligatory on the pretended vendee. But the present case is nanman erat. 


different. The paper produced is a counter-letter, which  sjc,wsey. 


t ton did not A otter, writ- 
renders it quite clear to our rhinds, that Lin Pak 8 


intend. really to purchase the property, but merely hold it as dee to the ven- 


a nominal purchase, to indemnify him against his engage- = ee 


ments as endorser. He objects to a higher sum being ve 
mentioned as the consideration, and that sum is nineteen the vendee did 
not intend really 


‘thousand and thirty-nine dollars and eighty-two cents, and {5 parehae:@e 


the reason he gives, is, that the conveyance is a real security. - earay Ba. 
It was not, therefore, understood by him as a sale of the ites cas a bays 
property, and we have no doubt, from the evidence before Pie a agains 
us, that if he were alive he would re-convey to the plaintiff. — yn ye 

, vendor, will be 
It is, therefore, ordered, adjudged and decreed, that the Praweiies = oa 


judgment of the District Court be affirmed, with costs. pre nl 


HARMAN ET AL. v8. MSCAWLEY. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF 


NEW-ORLEANS. 


An emancipation of a minor under the provisions of the act of 1829, gives 
to him all the power over his property and rights, which appertains to 
persons of full age. : 6 

Whether the minor is domiciled in the parish where the property inherited 
by him is situated, or in a foreign country, the Court.of Probates of the 
place where the inheritance lies, must appoint a tutor to administer it. 


This case comes up on an appeal from:a judgment of the 
Probate Court, rendered on a rule taken by the plaintiffs, to 
compel the defendant to comply with the conditions of the 
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v8. 
M*CAWLEY. 

























Eastern Dist. 


HARMAN ET AL, 
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sale of a lot of ground in New-Orleans, purchased by the 
latter, at the sale of the estate of the late Thomas L. Harman, 
The defendant admitted the purchase, but averred that 


the sale was illegal and irregular, because the property ’— 
belongs to the minor heirs_of Thomas L. Harman, deceased, 4 
who reside in England, and the appointment of a tutorby 


the Court of Probates, in New-Orleans, who caused the 


property to be sold, was illegal ; and that one of the minors 


was unrepresented by any tutor. 


The evidence showed that Thomas L. Harman died . : \ 


several years ago, leaving a large and valuable estate in 
New-Orleans, where he formerly resided. He left thiee 
children, viz: Thomas L. Harman, Thomas 8. Harman and 
Charlotte G. Harman, all minors, who have, ever since his 
death, resided in England. The eldest son having attained 
the age of nineteen years, came to New-Orleans, and was 


emancipated by the first District Court, under the legislative 


act of 1829. Nathaniel Cox, Esq., of New-Orleans, was 


appointed by the Probate Court here, as tutor to = two a 


younger heirs, who still reside abroad. 


The eldest son and heir, and the tutor to the other two a 


heirs, instituted proceedings in the Probate Court for the city 
and parish of New-Orleans, and obtained a decree for the 
sale and partition of the ancestors estate. At the sale 


which followed, the defendant, became the purchaser of a 


lot for the sum of six thousand six hundred dollars. He 
refused to comply with the terms and conditions of the sale, 
for the reasons set forth in his answer. 

The probate judge made the rule absolute, and the 
defendant appealed. 


Conrad, for the plaintiffs. 
1. The domicil of the minors is in Louisiana. They were 


~ born in this state, and this was the domicil of their parents 


before, at the time of, and after their birth. Their parents 
continued to retain this domicil up to the time of their death, 
as is apparent from the declarations of the father, contained 
in his will, executed only a few months before his death, and 
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from-other circumstances. Here was his principal place of Esstzrw Dist. 
business, and here was situated almost all his property, His _7#™ 1856. 

temporary absence from the state did not-effect a change of wanman erat. 
hisdomicil. Story’s Conflict of Laws, No. 44. be 

9, Since the death of their father, the legal domicil of the ‘ 
children has continued to be in this.state: Ist. Because itis . ay 
the domicil of their tutor. Louisiana Code, article 48. 2d, 
Because a minor cannot “ez proprio motu” change his 
domicil. Story’s Commentaries, No. 46. 

3. Even supposing the minors to be domiciliated elsewhere, 
the appointment of a tutor in this state, where all their pro- 
perty.is situated, would be regular. Louisiana Code, arti- 
cle 1092. Code of Practice, article 946. Berluchauz vs. 
Berluchaux, 7 Louisiana Reports, 539. 

4, As to the second objection. From the time that 
Francis S. Harman was dispensed with the time prescribed 
by law, for attaining the age of majority, he ceased ez vi ter- 
_ minorum to be a minor, and became, to all intents and pur- 
poses a major. The law of. 1829, was passed, (like the law 
of 1827, relative to divorces,) to disembarrass the legislature 
from the numerous applications, that were constantly pouring 
ib upon them, for dispensations from the age of majority, by 
statute. Its language is too clear to require or admit of any 
argument. 


M‘CAWLEYX, 


Benjamin, for the defendant. 
1. The domicil of the minors is permanently in England, 
They should, therefore, have been represented by those 
guardians and tutors, who are entrusted with the care of their 
.persons and property in England. Those provisions of. the 
law, on which appellees rely, (Louisiana Code, article 289. 
Code of Practice, article 946,) have reference only to the 
appointment of tutors to minors, for special purposes, but the P 
policy of the municipal regulations of all civilized countries, 
evidently contemplates, that the general administration of 
minors’ estates, shall be confided to those guardians who are 
appointed to them at their domicils. 
72 
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° MSCAWLEY. 


" payment, as required by the conditions of the adjudication; # 








defendant and appellant, 'M‘Cawley, became the purchaser 7 ' 


his obligations, incurred by the terms of the sale. His @ 
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2. The emancipated minor could not act without 
intervention of a curator,:nor could he take any steps which. 
might affect his real property. Therefore he had no rightio 
bring this action of partition. La. Code, 376, 1236. And 
the act of 1829, authorising their emancipation, does not 
— from the provisions of the code. 





Bi 
ae 
e 44 


Mathews, J., delivered the opinion of the court. 


In this case, it appears that Thomas L. Harman oid 
Francis S. Harman, sons and heirs to the estate of their: § 
deceased father and mother, instituted proceedings in at 
court below, for the purpose of obtaining a partition of certain 4 
real property, situated in this city, belonging to the succes — 
sions of their ancestors. The suit was originally brought © 
against N. Cox, as tutor of the sister, and co-heir of the — 
plaintiffs. The tutor appears to have been regularly appointed 
to that office, by competent authority of this country. 
ceedings were had on the application for a partition; (and 
they appear to us to have been all conducted accordingaag : 
the provisions of our laws on this subject,) which resulted i 
the probate sale of valuable squares and lots of ground in the | 
faubourg St. Mary, which constituted the largest portions 
the ‘successions as above stated; in other words, where the — 
principal estate of the heirs is situated. At this sale the 











of a lot, which was regularly adjudicated to him, for the sum 7 
of six thousand six hundred dollars, payable by instalments, | 
one-sixth of which was to have been paid in cash, and the © 
balance on certain terms of credits, none of which have — 
yet expired. The purchaser refused to make the prompt — 


and the present suit was commenced to compel him to fulfil 7 


answer contains allegations of the want of legal authority, — 

in two of the parties to the action for a partition, viz: Francis © 
S. Harman and the tutor of the minor, who is now in’ 7 
England. The objections made to the authority and powers © 
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of these parties to act, were overruled by the court below, Easranx Dist. 
- from which the defendant appealed. June, 1836. 
It is true, that F. 8. Harman, who united with his brother #4nman er a1. 
of full age, in the petition for a partition, was‘under the age xiscawuax, * 
of majority ; but was some months more than twenty years 
old, and was regularly emancipated ; or rather free from the’ 
disabilities established by law, for the protection of minors, 


“a and by a judgment of the District Court, rendered in pursu- 
d =f —— ance of the provisions of the act of legislature, passed in An cmancipe- 
it 7} / eighteen hundred and twenty-nine, relating to the emanci- tnder the provi 


‘ : : sions of the act 
pation of minors above the age of nineteen years. See ‘0 $29, gives to 


Session Acts of 1829, page 24. _ An emancipation thus himall the pow- 
obtained, gives to the minor all the powers over his property vot ale rights, 
and rights, which appertain to a person of full age; conse- to perk at fal 
quently the articles of the Louisiana Code, cited by the age. 
‘counsel, for the appellant, in relation to this branch of the , Whether the 
. minor is domi- 
cause, are not applicable. ciled in the pa- 
The advocates of the plaintiffs have labored much in their property inhesls- 
brief of argument, to show that the real domicil of the minor, = poms nt 
to whom a tutor was appointed, is in this parish; this is eigncountry,the 
perhaps true, according to the provisions of our laws. This reo se aa 
question, however, need not be settled, for the minor was vas ee 
domiciled either in New-Orleans, or out of the state; and in must appoint a. 
either hypothesis, the Court of Probates ‘here had authority jen 
to appoint a tutor to administer her inheritance, this being 
the place where her principal estate is situated. In support 
of this proposition, see Louisiana Code, article 298. This 
provision of law must govern this case, according to the 
decision of that of Berluchaux vs. Berluchaux and others, 
reported in 7 Louisiana Reports, 539 and 545, as it does not 
appear that the minor has. any guardian or tutor regularly 
appointed in England, admitting that country to-be the place 
of her domicil. The article 946 of the Code of Practice, so : 


far from militating against this doctrine, is caleulated to 
support it. 





‘It is, therefore, ordered, adjudged and decreed, that the 
‘ judgment of the Gourt of Probates, be affirmed with costs. 
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KEYS AND WIFE vS.. POWELL ET AL. 


, APPEAL FROM THE COURT OF THE!THIRE JUDICIAL DISTRICT, THE JUDGE 


‘ants claim the slaves in their possession, by whom they © 


THEREOF PRESIDING. 


Parole testimony is admissible to prove that a written instrument was — 


executed in a different place from the one at-which it purports to haye 
been passed. 


The place at which an act was passed is not essential, and the party may 


well show by the testimony of a witness that the instrument was in fact 


executed at a different place, in order to rebut the presumption of forgery 


_or perjury, arising from other circumstances in the case. 


A continuance should be granted on-an affidavit, to obtain the re of : 
a subscribing witness, to show that the bill of sale under which the party — 
claims was witnessed by him, and executed at a different place from hi: ur 


stated in the body of it. 


This is a petitory action, in which the plaintiffs claim / 


certain slaves in the possession of the defendants. 

The defendants claim the slaves in question in virtue of a 
private act of sale, under the ordinary mark of the vendor, 
one James Sides, attested by two subscribing witnesses, 
dated at East Baton Rouge, February 28, 1825. See the 
facts of this case, reported in 7 Louisiana Reports, 143. 

When the case was first on trial, the plaintiff, to rebut the 
evidence of title produced by the defendants, exhibited a 
power of attorney executed by James Sides, the defendants’ 
vendor, in the state of Mississippi, on the 28th February, 
1825, to one Job Keys, to sell certain property in Baton Rouge, 
the very day on which the bill of sale of the slaves purports 
to have been made in the parish of East Baton Rouge, and 
one hundred and seventy miles distant from the former. 
On the return of the cause to the District Court, one of the 
defendants made an affidavit for a continuance, for the 
purpose of taking the testimony of one G. W. Hankins, a 
subscribing witness to the act of sale under which defend- 
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_» expect to prove that the act was executed in the state of Easrsuw: Dist. 
\ Mississippi, instead of East Baton Rouge, as it purports on June, 1896. 
its face; and that it was so dated at the request of said Sides, xers ite WIFE 
who stated at the time he considered it should be so dated, powsun er A. 


because he had agreed with Job Keys to sell him the slaves 
in the parish of East Baton Rouge ; that he had received 
the consideration there, and the slaves were in possession of 
Keys, in said parish. That Hankins, the witness, wrote the 
bill of sale as directed by Sides, &c. The plaintiffs’ counsel 
objected to the continuance on the ground that parole evi- 
dence could not be received-to establish the facts sworn to, or 
contradict the written instrument. 

‘The defendants’ counsel insisted on the continuance, on 
the ground that the fact of the written instrument being 
dated at one place, and proved to have been executed at 
another, had a tendency to raise the presumption of forgery 
and perjury, which could only be rebutted by parole evidence 
showing the real place of execution. The court ovérruled 
the motion for a continuance, and the defendants took their 
bill of exceptions. 

The plaintiffs had judgment, from which the defendants 
appealed. 

Elam, for the plaintiffs, contended that the decision of the 
district judge was correct, in refusing the continuance. The 
evidence disclosed by affidavit was inadmissible, even if it 
were obtained, because it goes to contradict the act of sale 
under which the defendants claim title to the slaves. It 
would not rebut the presumption of perjury or forgery. 7 La. 
Reports 143. 

2. Parole evidence is inadmissible, and cannot be admitted 
to prove any thing contradictory to a written instrument, 
La. Code, 2286, 1 Martin, N. S. 641.2 Ibid. 361. 3 Ibid. 
692. 3 La. Reports, 118. 

8. The act under consideration is a mere ‘onan bill of 
sale, signed with the ordinary mark of the vendor, and not 


such an instrument as will convey the title to slaves in this 


state. La. Code, 2415, 2231—2. 
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Eastexs Distr. 4. This act is not binding on the vendor, Sides; OF hig 
June, 1836. heirs, it not being susceptible of proof. 7 Martin, N. Pe 
KExs anp wirz 2 L@. Reports, 596, La. Code, 2961, 2285. 


v8. 
rowel xt at. _ Morgan, contra. 
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Bullard, J., delivered the opinion of the court. 
This case was before us at August term, 1834, (see 
7 Louisiana Reports, 143) and was then remanded for a n 


trial. The appellant now relies on a bill of exceptions taken 


to the opinion of the court, overruling a motion for a_ 


continuance. i, 


The defendant moved for a postponement of the trial, on 
account of the absence of one of the subscribing witnesses to 


a bill of sale, under the ordinary mark of the vendor. The - 4 
affidavit is in the usual form, and the defendant states ot 3 | 


; oath, that she expects to prove by the absent witness that he ~ 


























q 


, ‘a rt 
‘Ay 


was present when the vendor put his mark to the bill of oslasa a 


and that, in fact, it was executed in the state of Mics 

; although the instrument itself purports to have been exe- 
cuted in East Baton Rouge, and the reason for so dating it, 

Parole testi- The cuntinuance was opposed, on the ground that no parole _ 
sible on evidence could be received to establish the facts sought to be 
preety a in- proved, inasmuch as it would go to contradict the written 


ecuted in a dif- evidence. The continuance was refused, and a bill of 


fi 
ferentplacefrom exceptions taken. 


na ve he ae It has been urged by the appellees, that it is not competent ~ 
sed. to contradict the tenor of a written instrument, by showing 


The place at that it was executed in a different place from the one at 
which an act was 


passed isnot e- Which it purports to have been passed, and that parole evi- 


mc Ba er dence of a sale of slaves by an instrument bearing only the © 


show by the tes- ordinary mark of the vendor, is inadmissible, and that the 
timony of a wit- 


ness, that the in- witness, if present at the trial, could not have béen examined 


trument was i 
fact executed at ON that point. We are of opinion the court erred in refusing” 


adifferent place, the continuance. The place at which an act was passed, 
in order to rebut 
the pecrmagpicn is not essential, and the party might well show that the. 
of forgery ; 
perjury, a thing ; instrument was, in fact, executed at a different place, in 
cir- ‘isl 
cumstanees i, Order to rebut a presumption of forgery or porjaryy arising 
the case. from other circumstances in the case. 
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Whether effect can be given to a paper under. the ordinary Easrzex ie 
markof a vendor of lands or slaves, or whether such can be _ Jue, 1836. 
in law regarded as written evidence, is a question which we nave 
do not consider it, proper for us to decide upon, incidentally ,,, agama 
upon a mere motion for a continuance. That question must Mpa oo 


be reserved until the case stands for decision on it merits. should be grant- 
ed on an affida- 





. For the purpose of showing by a subscribing witness that the it, to obtain the 


bill of sale was signed by him as a witness, ata place different pe 9 Be * 
from that stated in the body of it, we think the trial ought to ness, to shot .. 
have been prtponed. se 
the party claims 

‘It is, therefore, ordered, adjudged and decreed, that the hie wal one? 
judgment of the District Court be annulled and reversed ; = pa ae 


and it is further ordered, that the case be remanded for a new san stated in 
body of it. 
trial, the plaintiffs and appellees paying the costs of this 


~ appéal. 


DAVIS VS. LOUISIANA TOW-BOAT COMPANY. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


- The record and judgment of asuit by another party against the defendants, 


condemning them to pay damages occasioned by the plaintiffs conduct, 
while in their employment, is admissible in evidence to prove rem 
ipsam, i. e. that the money was recovered. 


_ The judgment in a suit to which the plaintiff was not a party, does not 


form res judicata against him ; yet when he had notice, and took an 
interest to prevent a decision against the defendants, they are exculpated - 
' from neglect or collusion. 


The plaintiff'claims a balance due him for wages and et 
disbursements, as master of the steam tow-boat Grampus, in 
the employment of the defendants, (an incorporated 
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June, 1836. “dollars, according to an account annexed. He steged 
vavis has demanded payment, which has been. refused, and 
ta. trow-noar Plays judgment for said sum. 
_ COMPANY. The agents of the defendants, by way of answer, ied an yj 
account current with the plaintiff, by which they admit a | 
balance is due to him of three hundred and nine dollars and 
fifty-two cents, for which they allege no amicable demand 
was ever made, and which they were, and had always been, 
ready and willing to pay. 
On the trial, the defendants offered in evidence the record: 
and proceedings of a suit of Smith & Gardiner against the 
present defendants, in order to charge the plaintiff with the @ 
‘ amount of the judgment in that case, to which the plaintiff's a 
counsel objected, on the ground that he was no party to the 
said suit and proceedings. The court admitted it in evidence, 
and added that the record was admitted, not as conclusive, 
- but as’ prima facie evidence in the case, under the proof of " 
notice of the pendency of the suit. To which opinion ofthe 
court the plaintiff excepted. os 
This record was offered to prove the following item in ie | 
defendants’ account, as annexed to his answer : i hee 
“June 19. To cash paid judgment and costs of suit of ay 
Smith & Gardiner, for sinking a flat-boat, $187 37.” | 
The court was of opinion that the defendants’ account was. 
nearly correct, and gave judgment for the plaintiff in the sum: 
of three hundred and thirteen dollars, with interest and costs. 
He appealed. YY 










Buchanan, for the plaintiff, contended that improper evi- 
dence was admitted in receiving the record and proceedings of — 
Smith & Gardiner against the defendants. This was a. 
judgment in a separate case, to which the plaintiff was no- 
party. It was as to him res inter alios acta. 6 Martin, 227. 
7 Martin, N. S., 584. 

2. The judge ‘a quo erred in charging the amount of, this. 
judgment to the plaintiff, when he was no party, and when 
it did not appear that he was in fault, or liable for said sum. 














\ 
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3. The judgment is erroneous. in allowing the amount of Exsrsaw Disr. 
Smith & Gardiner’s judgment, amounting to one hundred and June, ¥836. 
éighty-seven dollars and thirty-seven cents, in compensation =“ pavis 


of the plaintiff’s claim, when compensation was not specially 1,4. row-nosr 
pleaded. Code of Practice, 367. , COMPANT. 


‘L. C. Duncan, contra. 


Martin, J., delivered the opinion of the court.-  ~ 
The plaintiff, master of one of the defendants’ boats, sues - 
for wages and advances. 
The defendants claimed a set-off for the amount of a judg- 
ment obtained against them on account of the loss of a flat- 
boat, ran down by the boat of which plaintiff was master. 
His claim was allowed, but the deduction was made; 
wherefore, he appealed. 
His counsel urges that the District Court improperly over- —_The_reeord 


ruled his objection to the admission in evidence of the ssl by another 
; ; ; inst the 
judgment as res inter alios acta. pw le aon os 


The judge did not err: the judgment was admissible to demaing, them 
prove rem ipsam : i. e. that the money was recovered. ccensoned ‘by. 
i ; ow the laintiff’s 

On the merits, the testimony shows the plaintiff was (Mae hie 


advised of the claim against the company, and of the neces- in their employ- 
5 5 P P P ? ment, is admis- 
| sity of his attention to the disproval of it. He attempted to sible in evidenee 
disprove it, but proved unsuccessful. The attempt was made pot ang pie 
by designating tothe company’s counsel witnesses who might pact wong 2m 
enable him to defeat the claim. He has, however, intro- ; 


duced a witness, who relates the circumstances which The judgment 
i P ;., in asuit to which 
attended the loss of the flat-boat, and who has expressed his {; plaintiff was 


opinion that it cannot be imputed to the plaintiff. wee eeny. Cove 
. . . . a D orm res 

The District Court has given less weight to the opinion of dicata against 

this witness, than to the fact he has related. Although the wy ye 


decision of the suit against the defendants, in a case in 87d took an in- 
terest to prevent 


which the plaintiff was not a party, does not form res judicata a decision — 2- 


against him; yet, as he was informed, and appeared to have on a 


felt that he had some interest to prevent the decision that sre ¢xculpated 
rom neglect or 


took place, and he exerted himself accordingly, it must collusion. 
73 Re 
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Eastern Dist. exculpate the defendants from the imputation of cals o z 
June, 1856. negligence. ou 





se ialiar The present suit presented the plaintiff with a new 
ye. tunity to establish the fact that the flat-boat was lost without 


MAYOR ET AL. 


any neglect or fault being imputable to him. The decision 
ofthe District Court has been adverse tohim. The question. 
is one of fact, in which the opinion of the first judge has 
always much weight with us. A close examination of 
evidence has resulted in the conviction that the plaintiff ner 
ee) no ground of complaint. 





It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


. 





BAYON US. MAYOR ET AL. 


¢ 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The Supreme Court will not, on a rule to show cause, examine the order a4 
of an inferior judge refusing to grant a mandamus as prayed for, The 
only legitimate mode of revising the orders or judgments of ine oe 

‘ courts, is by appeal. s 


This is the case of an application for a mandamus to the 
district judge of the first judicial district. bee 

The plaintiff applied in the first instance to the district 4 
judge, by petition, to grant a mandamus, commanding the” ~ 
mayor of the city of New-Orleans, to issue a warrant on the 
city treasurer, for five hundred dollars, being a quarter salary — 
due him, (the plaintiff) as city printer. He alleges thata 
resolution passed the city council by the requisite majority, — a 
recognising his claim, and authorising it to be paid, but that ~ > 
the mayor refuses to issue a warrant on the treasury, without 
which he cannot get his money. He prays for a mandamus. 
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The district judge was of opinion this was not a proper iain Dist. 
case for a mandamus, and endursed his order of refusal on the #me, 1896. 
petition. . 
The plaintiff then applied to the Supreme-Court, and took - «,yon xr at. 
a rule on the district judge, to show cause why a manda- 
mus should: not issue, commanding him to grant the one 
prayed for against the mayor. 
*. The judge showed for vause that he did not consider the 
application as coming within the provisions of law. It was 
‘sought under the Code of Practice, article 829. Heconsi- ‘ 
dered this article modified by the subsequent provisions of 
the Code of Practice, articles 830, 831. 
That it is not every denial of justice which is to be remedied 
by mandamus; but only where there is no relief by the 
ordinary means, or where the public good, and the adminis- ne 
tration of justice, in a general sense, will suffer without it. ' 
The mayor is a part of the corporation, and if it will not 
do its duty, let the plaintiff resort to his ordinary action 


against it. 


BAYON 


_ Preston, for the plaintiff, urged the court to make the rule 
absolute. 


Martin J., delivered the opinion of the court. 


Bayon having obtained from the city council the allowance ‘The Supreme . ~ e 


of a claim, the mayor refused the warrant on the treasury, vag oe 


without which, payment could not be obtained. Application show cause, exa-\ 
the order © 


was made to the court of the first district, for a mandamus to of an inferior™ ee 

the mayor. This was refused, and a rule has issued to 148° fuing “ 3 

the judge, to show cause why a mandamus should not:be Pegg hg . 
for. The only 


granted, for refusing to comply with the applicant’s request. legitimate mode 
The judge has shown cause, that the applicant’s legal pap & 


remedy is not that which he seeks. It appears to us, that mensae) terior «3 
the only legitimate mode in which one can revise the decision peal. oa 


of an inferior court, is by appeal. 








Pa 


It is, therefore, ordered, that the rule be discharged with 
costs. 







































' GERMAN 0S. GAY ET AL. 


, effec 

APPEAL. FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. A T 

: « he p 
The community of acquests and gains is terminated by the death of one of _ for 

the parties. The survivor has no right to sell the whole property. Nice 

heirs of the deceased partner, if they accept the succession, either , aga 

_ or expressly, become joint owners; and if the surviving partner sells, 7 

can convey no greater right than he has himself. plai 

Where the surviving partner sells slaves, or other immoveable property of Mr 

the community,’ his vendee will become co-proprietor with the heirs the 

of the deceased partner. , nt hat 

bec 


The distinct interest of the parties to the community, attaches at the 
dissolution of the marriage, subject to the right of the wife or her hein ha 
to renounce, and be exonerated from payment of the community debts, ' 








The heirs of a deceased partner in the community of acquests and gains, he M 
having a joint interest, can maintain an action for their interest against 4 ” 
the third possessor of a slave, alienated .by the husband, after the A 
dissolution of the community. : q 

: The husband’s authority, as head of the community, ceases on the a a 
dissolution of the marriage. ; 

The District Court has jurisdiction of a partition of a community. Both. tt 
parties cannot, in such case, claim as heirs, and the Probate Court has 
not exclusive jurisdiction. ma 
This suit is instituted by the heirs of Mrs. Nancy Nicholls, | 

deceased, late wife of Reuben Nicholls, against one Alfred t 

Gay, as the third possessor of a slave which formed patt of aD e 

the community property of Mr. and Mrs. Nicholls, and which ~ AN 





was sold by the former to the defendant after the death of 
the latter. ; 
The plaintiff, Mrs. German, alleges she is sole child and 
heiress of the deceased, and as such, entitled to half of the. 
community of acquests and gains ; that the slave in question — 
made.a part of said community at the death of her mother, 


- 
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« e ‘ ote oe cet 
eB Fe Riera een wit 











Des ale ALI 1S 





OF THE STATE OF LOUISIANA. | 


and has been since illegally sold to the defendant, as she is Eisremy Dist, ~~ > | 
June, 1836. 


‘oint owner, and entitled to the one-half, which. is of the 


_ value of five hundred dollars. She prays judgment against 


the defendant for this’ sum, and that a slave be sold to 


‘ effect-a partition, &c. 


The defendant pleaded a general denial, and ayerred that 


he purchased the slave now in contest from Reuben Nicholls, : 
for the price and sum of six hundred dollars. He cites 


Nicholls in:warranty, and in case of eviction, prays judgment 
against his warrantor for the sum he-loses, &e. 
The warrantor pleaded as a peremptory exception, that the 
jlaintiff had never been recognised as heir of the deceased 
Mrs. Nicholl, by the proper tribunal; that no partition of 


the alleged community existing between Nicholls and wife. 
had been made, and that this suit cannot be maintained, ‘ 


because it is not alleged that any settlement of the community 
had taken place, or any partition made. : 
The facts assumed on the trial of this exception, were, that 


only ‘child by a former marriage with one Thomas Wood. 
After the death of the wife, Nicholls sold the. slave’ in 
question to the defendant. A community of property existed 
between the deceased and her husband, and this slave was 
acquired during their marriage. 

‘The district judge sustained the exception and dismissed 
the suit. The plaintiff appealed. 


Benjamin, for the plaintiff. 

1. It appears from the pleadings, which must be taken as 
true, for. the purpose of inquiring into the validity of the 
exception, that the plaintiff is sole heir of her mother, who 
was in’ community with Nicholls, and that the community 


~ was owner of the slave mentioned in petition. 


2. The plaintiff’s title, as heir to one-half of the slave, is a 
good basis for a petitory action. Bedford vs. Urquhart et al., 
8 La. Reports, 247. See also La. Code, 934 to 941; inclusive, 

' $. The judge of the court below is mistaken in the suppo- 
sition that in the dissolution of a community, each party, or 


-. Mrs. Nicholls died the 3d March, 1835. The plaintiff i isher 


- 
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Eastzrs Dist. his, or her representatives, is not entitled to ova-haill of x 


-~June, 1836. 


GERMAN 
vs 
GAY ET AL. 


specific objects which belonged to the community. Seed 
Code, 2371, et seq. 7 La. Reports, 216. r 
4. The previous settlement of the community wag 

necessary to entitle plaintiff to sue, for the obvious reas 
that even should she be found a debtor to the estate on gy 
settlement, that fact could not possibly impair her title to 
moiety of the slave which she inherited from her moth 
and which is now sued for. ' 


' ‘5. As to the jurisdiction of the court, the judgmen 


clearly erroneous. See Session Acts of 1825, page 122. 
Martin, N’. S., 469. 


M‘Millen and Roselius, contra. 


Bullard, J., delivered the opinion of the court. 


In this case, the appellant assigns for errors apparent 
the face of the record, that the court sustained an excep 
not valid and maintainable in law. ‘ 

The plaintiff, as heir at law, of Nancy Trier, late wife 
R. Nicholls, and in community with him, sues the defendant 
for one-half of a slave, of the value of five hundred dollars, 
which belonged to the community, and which she alleges” 
was sold by the surviving husband, after the death of his wife. 

The defendant sets up title to the slave, by sale. from” 
Nicholls, and cites him in warranty. Nicholls, the sur. 
viving husband and warrantor, puts in the exception, which ~ 
was sustained by the court below, and the suit dismissed, to 4 
wit: that the plaintiff cannot maintain the present action, 


- because she has never been recognised by the proper tribur 


as heir of Nancy Trier, and there has been no partition 
the alleged community, and because it has not been alleges 
that any settlement of the community has ever taken place 
or any partition thereof ever made. Assuming as facts thi 
the slave was the property of the community, that short 
after its dissolution, the surviving husband took upon himself 
to sell her at private sale, the question presented by the 
exception is, whether the heir of the wife has a. right to 
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had been made, and the community settled. 

This suit is substantially one of partition; the plaintiff 
claiming to be in the right of Mrs. Nicholls, joint owner with 
thedefendant, and demanding a severance of their interest. 


‘the death of one of the parties; if the husband survives, he 
has no longer a right to sell the whole property. The heirs 
_ of the wife may renounce or accept the community ; if they 
accept either tacitly or expressly, they become joint owners 
with the surviving husband; and if the husband sells he 
can convey no greater right than he has himself, and his 
yendee will become co-proprietor with the heirs of the wife. 
Suppose he were to sell all the property composing the mass, 
how could there be a partition at all, between the husband 
and the heirs? According to our understanding of the code, 
‘the distinct interest of the parties attaches at the dissolution 
of the marriage, subject, however, to the right of the wife or 
her heirs, as the case may be, to renounce, and thereby 
exonerate herself from the payment of the debts of the com- 
munity ; in which case she loses all right to the property. 
a "©The effects which compose the: partnership or community, 
| says the code, are divided into two equal portions between 
a the husband and the wife, or between their heirs, at the 
| dissolution of the marriage.” Article 2375. ‘ 
That provision of the code which declares that all the 
, property acquired during the marriage, is considered as 
profits, is regarded by the district judge as a mere rule of 
’ evidence, and he is of opinion, that a distinct interest does 
not vest in the wife or her heirs, before a settlement and 
liquidation of the community. But if this were true, ‘it 
“would be difficult to reconcile that part of the code, which 
authorises the heirs of the wife, or herself if she survives, to 
attack alienations made by the husband even during the 
tharriage, which had been made in fraud of her rights. 
her eventual right depended altogether on a settlement to be 
had of the community, she would be without any right of 
which she could be defrauded. The community of acquests 
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It cannot be doubted, that the community is terminated by po 





recover one undivided half, without alleging that a partition Easrzrn. Dist, 


June, 1836. 
_ GERMAN 
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~~ commu- 
of acquests 
gains ister- _ 
minated pike 
death of one of 
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survivor has no 
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whole o 
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ner, if they ac- 
cept the succes- 
sion either tacit- 
ly or expressly, 
become joint 
owners, and if 
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than he has him- 
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Where the 
surviving part- 
ner sells slaves, 
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Easrran Dist. and gains, as regulated by our code, does not differ 
June, 1836. from that which existed by the Spanish law. This 
erruan has been much agitated by the jurists of Spain ; and Gomez, 
cay ev az. 1 his commentaries on the laws of Toro, gives’ it as) his 
The heirs of Opinion, that on the dissolution of the community, the’ 


ner in the par of the wife attach subject to her right of renunciation, 


munity of ac- Gomez ad Leges Tauri, law 53, No. 76. In this case ther 
quests and gains, . . 
having a joint institution of the present suit was an acceptance of the com. 
— an ac. Munity, and the plaintiff having a joint interest in the 


semen npinectne subject-to’ the payment of one-half the debts, the ‘only q 


third possessor question is, whether she can maintain this action against a . 
| det oh by re third possessor. That question was settled in the case of 
ee ne the Gravier vs. Livingston, 6 Martin, N. S., 401. | 
the ienmnay. The pretensions of the surviving hushaed; (and it mut 
not be forgotten, that the exception comes from him,) 4 
upon the supposition, that he has in law a right to settle and ‘ ‘ : 
liquidate the community, and that the rights of his wife 
depend upon such settlement and liquidation, which must — 
‘be done with him, and with him alone. If from this he 
infers that he has a right to sell any of the propertyy com. 


posing the mass of gains of the community, we know noton “| 


The husband’s What law he bases such pretensions. His authority as head 7) } 


authority ashead : poe, 
of the communi- Of the community ceases on the dissolution of the: marriage, By 


» ceases on ms The right of the heirs of the deceased party then attaches to | 
issolution x Sa |b 
the marriage. have a partition of the effects or property, in equal portions, ~ 


subject to the payment of the debts. If in the present case, 
the heirs of the wife were now to sue the husband for a par- 
tition, the.slave in question could not form the direct object © 
of suit or action, because she is no longer in the husband’s 
The ’ District Possession. iia effect, he by his own act defeats the very 
Court has juris- action, the exercise of which he contends is essential t 
Bt ta complete the title of the plaintiff. " 
pari * _ It is further said, that the District Court has no jurisdiction. 
such case, of a partition of acommunity. “This court has decided other- 


Giitn 4 bh 
pep Searaes wise. Both parties do not in such a case claim as heits, and, 


Court has not therefore, the Probate Court has not exclusive ehisene sen: 4 eh 


exclusive juris- 


diction. 7 Martin, N. S., 470. De 
We are of opinion the court erred in sustaining the exception. + 
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It is, therefore, ordered, adjudged and decreed, that the Fasrenn Dist. 
f judgment of the District Court be avoided and reversed, that ume, 1836. 
the exception be overruled, and the case reinstated and casquer er at. 
remanded for further proceedings, according to law; and | Pm = 


that the appellee pay the costs of this appeal. 
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GASQUET ET AL. vs. DIMITRY. - 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


According to the provisions of the Spanish law, (Partida 4, 11, 1 and 17) 
the wife has a tacit mortgage on the property of her husband, for the 1 eg 
restitution of both her dotal and paraphernal effects. 
The part of the legislative act of 1813, which requires marriage contracts 
to be recorded, in order to have effect as a mortgage against third 
_ persons, on the property of her husband for the restitution of the wife’s . 
dotal or paraphernal effects, was repealed by the adoption of the Louis- 
iana Code, in 1825. ° ; 
Where the wife signs an act of mortgage with her husband, given to secure 
a debt for his benefit, in which she “enounces formally all her rights, 
privileges and mortgages on the property, ceding and transferring them 
to her husband’s creditor: Held, that this is a contract entered into by 
the wife conjointly with her husband, binding herself for his debt, which 
is expressly prohibited by the Louisiana Code, article 2412; and such 
renunciation on her part is null and void. 
The wife cannot validly bind herself for her husband or for his debts, éven 
with his consent; for this would place her rights entirely under his 
control. 


This case arises ‘under a rule taken by the purchaser of Y 
two lots and improvements. thereon, seized and sold by the 
plaintiffs, as the property of A. Dimitry, on the sheriff and the 
‘creditors of Dimitry, who had mortgages to show cause why 
they should not be erased and cancelled. ; 

74 
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Mrs. Dimitry, the wife of the defendant, made opposition 
tothe rule, on the ground that she had a prior mortgage to 
that of the plaintiffs, under which the property was sold, 





t| 

resulting from a marriage contract, passed before Pedecclaaa 7 8 

notary public, the 4th April, 1803. She also asserted that — +t 
she had other mortgages, anterior to tHat under which the — 

premises were sold. P 

The evidence shoWed that Mary-Ann Dragon, (now Mrs. a . 

Dimitry) and Andreas Dimitry, were married the 10th ot | 


October, 1799. That on the 4th April, 1803, the father, by 


notarial act entitled, declaratoria de dote, reciting the marriage ~ 
of the parties without any constitution of dot or dowry, gives. — 


to his,daughter, Mrs. Dimitry, seven thousand dollars in 
money and two slaves, which the husband acknowledges to 


have received in advancement of his wife’s hereditary rights, — 
In February, 1834, the wife obtained a judgment of sepa-  — 


ration of property from her husband, and for the sum of 
seven thousand dollars, with interest and mortgage., 

On the’26th November, 1832, Dimitry mortgaged the lots" 
of ground mentioned in the order of seizure and sale, situated 
on the corner of Hospital and Conde streets, in New-Orleans, 
toone Paul Zoits, to secure him against an endorsement of 


two notes, amounting to six thousand two hundred and , 


forty dollars. Mrs. Dimitry joined her husband in the act, ~ 


and renounced her right of mortgage to the property. She 


declares that she renounces formally, as well for herself as for 


_ herheirs and assigns, all the rights, privileges and mortgages 





which she has or may have, to or on the property mortgaged, 

ceding and transferring them to said Zoits and his assigns. 
Zoits transferred all his right, title and interest in this 

mortgage to the present plaintiffs, who had the mortgaged 


property seized and sold on the 5th February, 1834, when 


John F. Miller became the purchaser. He now seeks to 
have the mortgages erased and cancelled by the sheriff. 
The District Court. decided, that in its opinion, the sheriff 


had a right to erase the mortgages under the circumstances, 


of the case, and made the rule absolute. Mrs. Dimitry 
appealed. : 
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Benjamin and Schmidt for the plaintiffs. 
1. The plaintiffs were the first and anterior mortgagees, and 


TARY Sor Se ni 
’ 
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Eastern Dist, 
June, 1836. : 


————— 
the sheriff is bound to release and cancel the mortgages of the casqus? ur at. 


subsequent mortgagees in favor of the dans sual Code of 


_ Practice, article 708. 


2. The subsequent mortgagees have no right to contest the 


plaintiffs right and privilege, as first mortgagor, when his 
debt and interest absorbs the whole of the mngee 


property. 
Canon, for the opponent, Mrs. Dimitry, contended that her 


legal mortgage was still in full force ; and that her renuncia- 
tion was null and void, being prohibited by the article 2412 


of the Louisiana Code. 


Bullard, J., delivered the aiine of the court. 

The plaintiffs having caused to be sold, under an order of 
seizure and sale, a certain lot of land belonging to the‘defend- 
ant, Dimitry, took a rule on the present appellant, Madame 


_ Dimitry, to show cause why the sheriff should not erase her 


mortgage on the property sold. She shows for cause that she 
has a prior legal mortgage on the property of her husband, 
resulting from her marriage contract, and recognised by judg- 
ment of a competent tribunal, which had pronounced a 
separation of property between them. 

The certificate of the register of mortgages sets forth a 
general mortgage in favor of Madame Dimitry on the 
property of her husband, resulting from an act before Pedes- 
claux, notary, dated November, 1803, by which the husband 
acknowledges to have received from his wife’s father seven 
thousand-dollars on account of his wife. This act was not 
recorded in the office of the register of mortgages, until after 
the date of the special mortgage in favor of Zoits, which 
was afterwards transferred to Gasquet & Co. 


The plaintiffs, on the other hand, showed that Madame 


Dimitry united with her husband in the act of mortgage to 


v8. 
DIMITRY, 


Zoits, and’ consented to it, expressly agreeing to renounce all 


prior claim on the property in favor of the mortgagee, and 
they contend that her renunciation is binding on her. The 


¢ a 
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Eastenn Dist. question, whether the court erred in making the rule abso. \] 


June, 1836. ute, and directing the sheriff ‘to erase the mortgage of the 


easquer xr at. Wife, involyes two inquiries : 1st, whether she has exhibited ” 
v8, 


 poatry.. eVidence of the legal or tacit mortgage on the property of the | 


husband, of a prior date to the special mortgage of the plain 
tiff; 2d, whether her renunciation, made in the act of morte 


gage to Zoits, jointly with her husband, and with his consent, a 


be binding and obligatory upon her. 

I. The document referred to as forming the basis of the 
rights of the wife is dated April 4, 1803, and purports to bea 
declaracion de dote. It recites that the parties had been mar 
ried on the 10th October, 1799, without any constitution. of 
dower, and the husband by that act acknowledges to have 
received from ‘the father of his wife the sum of seven thou- 
sand dollars, and two slaves, in advancement of her heredi- 


tary rights. In the judgment of separation of property, this ~ 
According to instrument is referred to as proving the right of the wife to 


the provisions of 
the Bpenish law, recover from her husband the sum of seven thousand dollars, 


ory ee with the benefit of a legal mortgage. 
wife had dle tacit It is not necessary: to inquire whether this sum constituliil 


no on the properly speaking, the dower, or the paraphernalia of the 


husband, for the wife, inasmuch as both are equally secured by tacit mort- 
restitution of 


both her dotal gage on the property of the husband, according to the law in 
and paraphernal force at that time. Partida 4, title 11, law 1 and‘17. 


effects. 
The part of | The objection that this instrument was not recorded accor- 


act 


which eet dormant until after the date of the mortgage given ta the - 


a 
aa $0 be’ re- plaintiffs, is sufficiently answered by the fact, that the part of 


_ corded, in order that act which required a document of this character to be 


See recorded, in order to giveto the wife a tacit mortgage in rela- 
ain ird per zs ; 
= on the nd tion to third persons, was repealed by the new code, and that 


— offer Sin the meantime the plaintiffs had acquired no right on the 


restitution of the property in question. 
wife’s dotal or 

paraphernal ef- IJ. The counsel for the appellant, i in onpeent of the position 
A Hy that the agreement on the part of the wife to renounce her 


tion of the Lou- glaims on the mortgaged property is null and void, relies . 


isiana Code, in 


1825. upon article 2412 of the Louisiana Code, which is in the 
following words: “ The wife, whether separated in property 
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| question thus presented is to be decided by us without 
~ geference to the laws of Toro, which have no longer here the - 
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by contract or by. judgment, or not separated, cannot bind Fastin ‘Dist. 
herself for her husband, nor conjointly with him, for debts Jwne, 1896. 


contracted by him before “or during the marriage.” The cssaver ePat. | 
wee: 


force of laws, and independently of former decisions of this 

court, while guided by the Spanish jurisprudence; but we are 

called on to say, what in our opinion is the law of .the land, 

on this subject, as established by the code, standing by itself. ‘ 
That this is a contract entered into by the wife, jointly | Where. the 

‘with her husband, binding herself for a debt contracted by af morguge wth 

iu 


him, we-do not doubt, although she does not agree to pay ol Meas 


- the debt outof her own property, yet she consents to renounce a debt for his 


Fd ; ..__ benefit, in which 
her own real right in the property, in favor of the creditor, ine poet cn 


and thereby furnishes-a pledge for the better security of this wstomap tharos 
debt. She declares that she renounces formally, as well for and mortgages 
on the property, 


- herself, as for her heirs and assigns, all the rights, privileges cedingandtrans- 


and mortgages which she has. or may have, to or on the reais Barmah 


property mortgaged, ceding and transferring them to tlie said perigee — 
Zoits and his assigns. Thiscontract, while it tends to afford contract entered 
into by the wife 


‘ a better security for the ultimate payment of the debt conicintly with 


contracted by the husband, contains the immediate aliena- Dinding herself 
tion by the wife, of a real right in the thing, “jus in re,” for for his debts, 
a consideration not personal to herself,‘but for the benefit of Wy peohibited by 
the husband or his creditor. She may be said, therefore, to Code, — 
have bound herself for a debt contracted by the husband. 2412, and such 
The article of the code relied on is prohibitory in its terms, hor pat Mele 
declaring the incapacity of the wife to bind herself in such 4 v4. 
cases, and the 12th article declares that whatever is done in 
contravention of a prohibitory law is void, although the 
nullity be not formally directed. 
But to this it is answered by the counsel for the appellees, 
Ist, that the wife’s incapacity to contract is removed by the 


consent of the husband ; 2d, that the article 2412, being , ; ' 


‘intended -for the protection of married women, they havea ~ 


right to renounce its benefit; that such renunciation is not 
prohibited by law ; and that in this case, the wife did formally 
renounce the benefit of that law and all others in her favor. 
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Easrenn Dist. In answer to the first part of this argument, it may be said “7 
June, 1836. that the incapacity of the wife to contract in ordinary cages 


Gasquer xr az, for her own benefit, without the consent of the husband, ig 


be ‘removed by his consent, and even that his consent is in some 4 


DIMITRY. 


The wife can- CaSes implied. But her incapacity to bind herself for him, 
and jointly with him, for a debt of his contracting; rests oq 


not validly bind 


herself for her ~ ‘ fie 
husband or for different principles. The proposition that the wife may — 
ithlinctnseat, Validly bind herself for her husband, provided he consents tg’ 
for this would i ine 4 
ietiek tae it, appears to us not sustainable. Such a doctrine would 


oe say under place the rights of the wife under the complete control of the 


husband. i , 

The principle next invoked, to wit: that persone 1 may 
renounce what the law has established in their favor, is, with 
certain limitations, established by the 11th article of the code, 
But the same article declares that individuals cannot by their 
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conventions derogate from the force of laws for the presérva- | 


tion of public order, or good morals, and it permits the renun- 
ciation only, when it does not affect the rights of others, and 
is not contrary to the public good. ' 
It must be confessed that the rule thus laid dow as the 
guide of the tribunals, when called on to decide in what 
cases a renunciation of the benefits of particular laws may be 
permitted, or in other words, what laws are for the public 


good, and cannot be derogated from by the agreements of 


individual citizens, is extremely broad and vague, and would 
seem to demand from judges the duty sometimes to look 


beyond the text, and to inquire into the general policy of the 


law, and the motives of the legislator. 

In every well organised state, those laws which establish 
the order of hereditary succession, which regulate the capa- 
city to dispose by last will, and particularly, those which 
define the capacities and incapacities of particular classes of 


persons, and especially of minors and married women, in 
reference to contracts, would seem to stand first in rank of 


those rules invelving the great interests of public order, and 


essential to the welfare of society. If those persons could by 


their own act remove disabilities, under the spurious shape of 
a renunciation of the promised protection of the laws, it is 


: 
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manifest that such laws themselves would be wholly hides Dist. 
June, 1836. 


nugatory. It would present the extraordinary anomaly of a 


rson declared incapable of making a particular contract, yet casquer er ar. 


endowed with capacity to remove his own disability at will. 

In cases where the rights of third persons would be affected, 

little or no difficulty would arise in the application of the 
rule, and in reference to laws strictly prohibitory, it is not 
easy to reconcile, in any case, the right, of individuals to dero- 
gate from their form and application, with the positive decla~ 
ration of the code, that whatever is done in contravention of 
such laws shall be void, although such nullity be not 
expressly denounced. 


The view we have taken of this question, coincides’ 
. substantially with the opinions of foreign jurists, whose 


writings we have had occasion to consult. 3 Merlin’s 
Repertoire, verbo Dérogation. 1 Toullier, page 87 et seq. 

To these authorities may be added that of Gomez in his 
Commentary on the 61st law of Toro, in which, this question 
is treated ex professo. He concludes that the wife cannot in 
any form, validly bind herself for her husband, because such 
contract embraces an _ indirect. donation in favor of the 


husband, which is forbidden and reprobated by law. Gomez 


ad Leges Tauri, 636. 

Such appears to have been the construction put upon this 
part of the code by the legislature, who have thought ‘it 
necessary and expedient to remove the disability of wills, 
in relation to contracts with certain banking companies, 
incorporated since the promulgation of the code. 


We therefore conclude, that the appellant is not bound by 


her contract, and that the nullity of that agreement is not 
cured by her renunciation. But we cannot accede to her 
prayer, to decree to her the notes given for the price of the 
property sold, as she is bound to pursue a particular order, 
in discussing the property of her husband. 

It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be annulled and reversed ; 


that the rule taken on the appellant be Corset with costs 
in both courts. 
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GASQUET ET AL. US. DIMITRY. 
ON A RE-HEARING. ' 


Where the wife renounces her right of mortgage in favor of her husband’s 
creditor, as a security for a debt of his contracting, she thereby becomes 


his security, and does ipdionstigtint which she is positively forbidden ¥ % 


law to do directly. 


The wife may sell or enter into the contract of mortgage, in relation whe 


ap ora ree 


as i fa 





dotal or paraphernal effects and rights, with her husband’s consent, but 3 , 


such contracts must be for her benefit, or that of her and her husband, 


It is not of the essence of suretyship, that the obligations of the principal 
* and surety should be co-extensive. If the wife renounce her right of 
mortgage, and cede it in favor of her husband’s creditor, she becomes 


surety for a debt of her husband’s contracting, so far as her interestin 


the mortgaged property is concerned. 


The Senatus consultum Velleianum of the Roman law, is the fountain of 
our legislation, in relation to the rights of married women. As relates 
to mortgages and sales, the Senatus consultum gave the wife, who had 


pledged her own property to a creditor of her husband, the right Yo : 


recover it back, although it had been sold by the creditor. 


In this case a re-hearing was applied for, and obtained. 


Benjamin, for the plaintiffs and appellees, made the 
following points : 


1. The instrument termed declaratoria de dote, on which’ 


the wife rests her pretensions and claims to a mortgage, 
was executed in 1803, under the Spanish laws, and 
must be tested by them. The common principle running 
through both the Spanish laws and our codes is, that to 
constitute dotal property, it must be expressly stipulated or 
constituted as such in a marriage contract between the 


spouses, either before or at the time of marriage. Without | 
such contract and express stipulation, all the property of the 
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' wife, whether present or future, is extra-dotal or paraphernal. Eastern Dist. 
- Cinil Code, 326, article 16, et seq. Louisiana Code, 2317, et June, 1896. 
seq. These articles of the codes are but a re-enactment of ¢,squer er at, 


the Spanish law. See Curia Phillippica, lib. 2, comercio 


 terrestre, cap. 12, prelacion, No.'35. Perez y Lopez, Teatro 


de legislacion, vol. 11, 265, verbo Dotes. 

9. If the rights of the wife, in this case, are paraphernal, 
as is shown, in order to have effect against third persons, her 
mortgage for the restitution of her paraphernal property must 
be recorded. See Louisiana Code, article 3297. 

$. The article 3298, declares that. the mortgage of the 
wife, on the property of her husband for her dotal rights, 


exists without being recorded. The article 3303, in speak-: 


ing of the husband’s obligation to record his wife’s mortgage, 
mentions only her dower, evidently contemplating that as 
she has control of her paraphernal rights, she must herself 
cause them to be inscribed, in order to bind third persons. 
All legal and conventional mortgages must be recorded, in 
order to bind third persons. Louisiana Code, .articles 3314, 
3317. ' 

4, The wife may, with her husband’s consent, alienate her 
paraphernal property, and this even by gratuitous title: a 
fortiori may she alienate, renounce or relinquish the mortgage 
given by law, to secure that property. ‘Louisiana Code, 2367, 
1467. ; 
5. The judgment of the court is based on the article 2412, 
of the Louisiana Code, which prohibits the wife from binding 
herhelf in any manner, with, or for her husband, and for 
debts of his contracting. She has not bound herself for a 
debt of her husband in this case. She has simply renounced 
a mortgage on his property, not contracted on obligation as 
the article of the code contemplates. 

6. It is expressly provided, that individuals may, in all 
cases renounce what the law has established in their . favor, 


‘ when such renunciation does not affect the rights of others, 


and is not contrary to the public good: and the wife’s inca- 
pacity is removed by the authorisation of her husband: 
Louisiana Code, article 11, 1779. 

75 ; 
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Eastern Distr. 7. The renunciation of the wife is an alienation absol 
June, 1836. or conditional of a real right, in favor of a third perso 
easqueT ET.AL. gratuitous title ; and she is authorised to make this aliena 
purer, With the consent of her husband. Louisiana Code, 1467. 

8. The law which gives the legal mortgage to the vit | 
for the security of her dotal or pafapharial property, is not one 
made for the preservation of public order and good morals, 
but only such as are of a penal nature, and enforce moral _ a 
duties, suchas treat of domestic authority of the heads of fami. x 
lies and education of children, &c.; and not such as touch 
on the rights of property in the relation of husband or wife,” § 

9. The article 2337 and following, prohibit the alienation B4 | 
of immoveables settled as dowry. These and the. article | 
2412, are the only ones which restrict the wife’s capacity to | 
contract with third persons when authorised by her husband, 
The negative of these articles is pregnant with the affirma. 1 
tive, that she is capable of contracting and alienating all 
other rights. Paraphernal immoveables may be alienated, — 
and she may make donations inter vives. From all which, — 
it is respectfully asked that the court reconsider and change ee 
its judgment. 


D. Seghers, on the same side. 


1. The appellants respectfully call the attention of the 
court to a single point: whether the law at the time of the 
renunciation, or that in force at the date of the marriage, is 
to govern ? | 

2. The court seem to have correctly adopted the laws in — 
force when the marriage was contracted, when they say itis _ 
unnecessary to inquire whether the claim of the wife is dotal 
or paraphernal, as both were equally secured by tacit . 
mortgage on the property of the husband. Partida 4 
11, 17. a 

3. According to the laws then in force, the wife had the © 
capacity to renounce her general mortgage, and accepta 7 
special mortgage, that her husband might be better enabled 
to carry on his commercial and financial business. But if the q 
article 2412 of the Louisiana Code is to be applied to this 
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jage, entered into site its adoption, it will penne ® Bageznn. Derr, 
trospective effect, and impair a clause in. the marriage Jame, 1936. 
contract, without which the husband might have declined case aie 
contracting. Napoleon Code, 1554. Sirey, Code annoté on 
this article, Nos. 1, 27. Merlin, Question du Droit, vol. 12, 
page 329, verbo Régime dotal, section 2, and pages 332, 333, 

4, The question, whether the renunciation made by the os 
wife of her tacit mortgage on her husband’s property, for the a 
Pa restitution of her dotal and paraphernal effects, is binding on = 
» her, under the Spanish law, has been solemnly decided and 
: | put at rest by this court, in the case of Tremé vs. Lanaux, . 
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5. The whole doctrine which should govern the present 
case, was reviewed in the above decision, and settled in favor 
of the right of the wife to renounce. Mrs. Dimitry was 
married while the Spanish law was in force. Her rights and 
capacity must be governed by that law, as far.as her dotal 
and paraphernal interests and claims are concerned, and not 
4 by the Louisiana Code as it stands since the repealing act of 
| 1828, when all the civil laws were abrogated. See Merlin’s -: oar 
Répertoire, vol. 26, pages 16 and 17, verbo Puissance Maritale. : 
4 Louisiana Reports, 191, 
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Conrad, for plaintiffs, contended, that this case should be 

decided by the provisions of the laws in force when the’ 
marriage was contracted, which is viewed merely as a civil 
contract. Viewed in this light, no. subsequent legislation 
a could vary or impair its obligatory effect. Louisiana Code, 87. 
. Constitution of the United States, article 1, section 10. 
1 _ 2%. The legislature has nowhere said that the provisions of 
the Louisiana Code shall apply to marriages entered into 
before its adoption. The code itself says: ‘A law can only 
prescribe for the future ; it can have no retrospective opera- 
tion.” Louisiana Code, 8, Merlin’s Répertoire de Jurispru- 
dence, verbo Puissance Maritale, sec. 2 et seq. Questions du 
Droit, verbo Régime dotal, sec. 1, No. 1. 

3. It is a general principle that married women may con- 
tract with the consent of their husbands in all cases where 
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Eastern Dist, Other persons are permitted to contract, unless they are espe- 
June, 1836. cially prohibited. It is also a legal axiom that any one may 
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easquer er az. Teniounce:a provision of law intended for his benefit, unless 
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such renunciation is expressly or impliedly forbidden. The ._ 


right of mortgage of the wife is intended for her exclusive 


benefit, and no law is to be found which expressly or impli- - 


edly forbids her to renounce it in favor of. whom she pleases, 
See Louisiana Code, article 11, 1775 and 1779. 

4, The simple question to be solved, is, does a renuncia- 
tion by a wife of her right of mortgage in favor of a creditor 
of the husband, make her the surety of the latter? Surety- 
ship is defined to be an agreement by which a person binds 
himself for another who is already bound, and agrees with the 
creditor to satisfy the obligation, if the debtor -does not. 
Louisiana Code, 3004. 

5. In the case before us, the wife does not bind herself; 
she incurs no obligation,’ and the creditor of her husband 
acquires no claim against her. In no possible contingency, 
can she be made liable for her husband’s debt. -We contend, 


therefore, that a wife, by renouncing her mortgage in favor 


of a creditor of her husband, does not, directly or indirectly, 


become bound, either as surety, or otherwise, for her husband, . 


Mr. Conrad then argued at considerable length to show 


that the capacity of the wife to renounce her right of mort- 


gage, was not in derogation of a public law, and not 
contrary to good morals and public policy. 

J. Seghers, for the plaintiffs, added the following points and 
authorities. He contended that there was no proof that the 
money mentioned in the declaratoria de dote, was counted or 
paid down to the wife, at the time, which was necessary to 
constitute a dot, or dowry. 7 Martin, N’. S. 460. 8 Ibid. 459. 
1 Louisiana Reports, 373. 4 Ibid. 422. 

2. If the payment of the money is not proven contradicto- 
rily. with the creditors, the wife has no claim to the pre- 
ference, as there is, with regard to them, neither privilege nor 
mortgage. Febrero Ad., vol. 4, part 2, lib. 3, cap. 3, sec. 2, 
Nos. 132 and 136. 

Canon, for the appellee, Madame Dimitry. 
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1. The court has well said in its judgment, that by the Fasrerw Dist. 

- Spanish laws dotal and paraphernal effects are both equally: June, 1896. 

- secured to the wife by a tacit mortgage on the property of casquer er at. 
ve. 


her husband. This law must govern in relation to the 
rights of the wife under the in8trument called declaratoria de 
dote. 
9, As regards the dowry or donation which the husband 
gives to the wife, or the wife to her husband, they may be 


made before or after the marriage is contracted. Partida4, 11,1. 


§. All the things called’ paraphernal, enjoy the same 
privilege as the dowry itself, in the same manner as the 


estate of the husband is bound to the wife, where he 


alienates or dissipates her dowry. Jbid. 4, 11, 17. . 

4, The customs or laws of the country and those in force 
-at the time of contracting the marriage, must govern as 
regards the dowry, &c. Ibid. 4, 11, 24. 

5. The law of the Partidas cited in the last point, is also 
the doctrine of the French writers on the civil law, because 
such are real rights which attach to the real property of the 
husband, which binds in whatever hands it may come. 

6. The renunciation of the wife, must it be governed by 
the laws in force at the time of the marriage, or when it was 
made? We contend that in this case the Louisiana Code, 
adopted in 1825, must govern. But if even the former, i. e. 
the Spanish law, was to prevail, Mrs. Dimitry’s renunciation 


would be null; for the law was not explained, and it was” 


not made according to the forms. of. the Spanish law. 
4 Martin, N. S., 230. . Partida 3, 18, 58. 

7. But the case of Tremé vs. Lanaux’s syndics, 4 Martin, 
NV. S., 230, is not applicable to this case, The renunciation 
of Mrs. Lanaux there discussed, was made in 1823, before 
the adoption of the Louisiana Code. 

8. The article 2412 of the Louisiana Code is conclusive in 
this case, and it positively prohibits the wife from becoming 
_ security for her husband and his debts, or binding herself in 
any way for him. This article repeals former laws contrary 
to it, or. irreconcilable with it. It is not retrospective or 
retroactive, but makes positive provisions in relation to future 


DIMITRY. 
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-. Eastern Dist. acts and transactions. Louisiana Code, 23, 2412. Rea 


Merlin, Dictionnaire de Jurisprudence, verbo Effet retroactif.: 


easquer er at. Paillet, Droit Manuel Frangais, note to article 2. 

9. The legislature intended in the provision of artic 4 - 
2412, in times of extravagant speculation, like the present, 
to wile married women from ruin, and to save them and — 


their families from beggary and destruction. ust 


A re-hearing of the case was allowed as prayed for, and it 
was argued at the bar by counsel on both sides. 


Benjamin, for the plaintiffs, submitted the following points 
and authorities on the final hearing : 

Mrs. Dimitry cannot succeed in this cause without main. 
taining each one of the following propositions : 

Ist. That the instrument called declaratoria de dote is wach 


as.to entitle her to a legal mortgage on the property in — 
~ question. 


2d. That this mortgage affects third persons without 
being recorded. 

-.3d. 'Fhat the renunciation of this mortgage was invalid, 
and not legally binding on her. 

The plaintiffs controvert each one of these positions on the 
following grounds and authorities : 

1. The instrument in question gives no mortgage what- 


‘ ever, and has no effect against creditors, because it is deemed 


in law a disguised donation of the husband to the wife. 
Acosta de privilegios, page 161, No. 33. 


2. If it is at all valid, it confers on her only paraphernal 


rights. It is not good as a dowry, because dowry can only 
be constituted by express words, at or before marriage, and 
not after. Old Code, page 326, article 16, et seq., Louisiana 
Code, article 2317 et seg. Curia Phillippica, lib. 2, comercio 
terrestre, cap, 12, prelacion, No.35. Perez y Lopez, Teatro de 
Legislacion, tom. 11, page 265, verbo Dotes. Curia Phillippica 
Tustrada, tom. 2, lib. 2. Com. Ter. cap. 12. Prelacion, No. 34. 
' 3. She has no mortgage on this property, because it was 
community property, and she has not renounced the commu- 
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nity, and consented to the act under which the property Easrexx Dist. 


was sold. Troplong Hypotheques, vol. 2, No. 433, bis et seq. 


June, 1836. 
——————————— 


and the authors there cited.. The mere separation of property casquer zr at. 
ve. 


is not a renunciation. Louisiana Code, 2404. A notarial 
act is requisite. Ibid. 2384. 

II. If the mortgage exists at all, it is only for parapliernal 
rights and required registry to bind third persons. Plaintiffs’ 
mortgage was passed on 26th November, 1832, and as-to the 
wife, bears registry from that date, because she was party to 
it.. Her mortgage was recorded on 30th November, 1833. 
Plaintiffs have, therefore, the priority, Session Acts, 1813, 
page 208. Louisiana Code, 3297—8 and 3303—14—17. 
Paillet on article 2135, arrét de la Cour de Riom. Grenier 
sur hypotheques, vol. 1, 482, and the decisions there cited. 

‘Those French writers who hold the contrary doctrine, 
base their opinions on certain articles and expressions in the 
French Code, which are purposely omitted or changed, in the 
Louisiana Code. 

III. The renunciation was valid, and binding on the wife. 
The cause must be decided according to the law in force at 
the time the marriage was contracted. If decided by. those 
laws, the case is settled in our favor by the judgment in 
Tremé vs. Lanaux, 4 Martin, N. S. 230. 

2. If the cause be decided under the laws now in force, the 
judgment must still be for plaintiff. Civil Code, article 11. 
The wife’s renunciation does not come within the exceptions 
of that act. See Louisiana Code, 2305, 2306—7.  Toullier 
vol. 1, No. 111. Ibid. vol. 12, No. 13. Duranton, vol. 8, 
Nos. 17 to 34, inclusive. 

3. Nor is the wife.precluded by article 2412, of the Louisiana 


Code. This contract isnot asuretyship. Ibid. 3004. 4 Martin, 


M. S., 230. She is authorised to alienate paraphernal pro- 
perty with her husband’s consent, Louisiana Code, 2367; 


even to make a donation of it, Ibid. 1467 ; and these con-— 


tracts are, or may be, more onerous than suretyship. Her 
renunciation is not in the nature of a donation to her 
husband, because she reserves her personal claim against 
him, and her mortgage on all other property. 


DIMITRY, 
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seriatim. 


Mathews, presiding Judge. 


This case has its origin in a rule taken on the defendant. 


to show cause why a legal mortgage which she holds on the 


property of her husband, should not be erased from the records _ 
of the recorder of mortgages, on the ground that she had 


relinquished and abandoned in favor of the plaintiffs her 
right and claim as general mortgagee, on a specific portion 
of the property of her husband. 

The case is now before the court on a re-hearing. In our 
former decision, two of the judges only took part ; the third 
being at that time interested in the question. That interest 
having since ceased, he now takes cognizance of ‘the 
cause, and dissents. When the case was before us on the 


first hearing, we examined the questions involved in it with - 


great care and deliberation, as being new, and having an 
important bearing on the transactions of the citizens of the 
state generally. The cause has been argued much at length 
on the last hearing, but I am constrained to say, that after 
giving due and unbiased weight to the arguments, they have 
not had the effect to change my former opinion, deliberately 


formed. -after laborious investigation as may be seen by the . 


judgment already pronounced, by the junior judge of the 
court. 

The question to be solved, arises out of a contract of 
mortgage made between the husband and the plaintiffs, in 


which the wife, by his consent, interposed and bound herself eI 


to postpone her legal mortgage to that. stipulated by her 
husband, as a security for the payment of a debt by him 
solely contracted. 


A correct decision of the case, depends mainly, if not ° 


exclusively, on a just interpretation of the 2412th article of 


the Louisiana Code. It is expressed in the following terms. - - 
“The wife, whether separated in property, by contract or 


judgment, or not separated, cannot bind herself for her 


husband, nor even jointly with him, for debts contracted by 


One of the judges dissenting, the opinions were delivered 7 
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him, before or during the marriage.” It is true, in the present Easrzan. Dist. 
case, that the wife did not bind herself personally to pay'a._ Jw 1896. 
debt contracted by her husband, but she bound herself to a a 
relinquish and transfer to his creditors, and for their benefit, aaa 
rights vested in her by law, to secure the payment and 

discharge of a debt contracted by him for his individual o 
benefit. If her contract had extended to all the property of 

her husband, it would .have amounted to a total abandon- — 

ment of the privileges secured to her by law, relative to her 

paraphernal property, and in my opinion, contrary to the spirit 
of the article of the code now under consideration. She could Where the 
not have become surety for her husband, and the attempt in hen right of 
the present instance, to do indirectly, that which the laws pro- ™orteag® in fa- 
hibit to be done directly, cannot be tolerated. For, what prapeptins ros 
essential difference is there between a contract which aban- a debt. of his 
dons all her rights, and gives them up as security for the pet wre few 
payment of the debts contracted by her husband, and becom- his security, and 


d directly 
ing surety for him, directly to the amount of these claims and that which the | is 
rights? Why should a wife be allowed to yield her inchoate Poin’ ty low 
right to property, as security for the debts of her husband, °° direetly. 
when she is prohibited by law to bind herself in any manner 


to pay such debts? So long as the legislature think proper 





‘to continue in force those prohibitory laws made for the 


security of married women, to protect them against their 

weakness in regard to their husbands, and to shield them 

against the improvident solicitations of the latter, in relation 

to pecuniary interests, who are too often ill managing, and 

frequently profligate and unskilful, it is the duty of-courts:to sila 

see that those protecting laws shall not be violated, either seu, Eneueriee 

directly or indirectly. Hee the Pray 
It has been argued, that as a wife can sell her property — to her 

with the consent of her husband, she might well, with his phernal | ater 

consent, make the less onerous or serious contract of $nd Tights, with 

mortgage, and one still. less onerous, By which she consent but 

relinquishes her right of mortgage. Perhaps she may sell coast te. for be 

her mortgage validly. But such contracts must be presumed peg aad ra 

to be made for her own benefit, or for the mutual benefit of husband. 
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Eastrnw Disr. herself and husband, by which she calculates on gain. Yet, 
June, 1836. admitting these contracts to be completely binding on her, 





casquzr er at, It does not follow asa corollary that she could give her pro. © 


perty in payment of the debts of the husband, without being 


scents. 
able to rescind the contract, which is a case much more 


analogous to the present, than either of the two first supposed. _ 


I am, therefore, of opinion, that the former judgment 
should remain undisturbed. 


Bullard, J. 


It is hardly necessary I should say more, than that I concur 
in the opinion just pronounced by the presiding judge. It has 
always appeared to me, that the only question in the case is, 

whether the wife, by yielding her precedence to a creditor of 
the husband, as to the rank of their mortgages, bound herself 
either directly or indirectly for a debt of her husband’s con. 


tracting, in the sense of article 2412 of the code ; because, — 


if that article be prohibitory, it creates a legal incapacity to 


contract, and the contract being null, it is admitted on all’ 


hands, that she cannot validly renounce ; or, in other words, 
give herself a capacity which the law has denied her. 


It cannot be denied that this is a contract; it is an 


agreement not to do. Mrs. Dimitry agrees not to enforce 

It is not ofthe her mortgage, to the prejudice of Zoits, a creditor of her 
wikia. of ere husband. ° If he enjoyed the right of being first paid out of 
cbligationsof the the property mortgaged, he derives that right from this 


rincipal and 
surety should be agreement or contract ; and the object of this proceeding is, 


psig, mage If to enforce it. Ithas been said that, like a receipt for a sum of 


nounce her right money, this agreement gives rise to no legal obligations on — 


of mortg * 
eede it in favor the’ part of Mrs. Dimitry. It certainly conferred a legal 


Eton sbe'be. Tight on Zoits which he did not possess without it, and by 


comes surety for means of which his debt was more amply secured. She 
a debt of her 


husband’s con- does not-bind herself personally to pay the debt, it is true; 


oer Tete but it is not of the essence of suretyship that the obligations 


the mortgaged inci ; 
proper «898° of the principal and the surety should be co-extensive. If 
eerned. 


A consents that B may mortgage the former’s land, to, 
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secure the payment of a debt personal to the latter, in what Easrers Disr. 
relation do they ‘stand to each other? If Mrs. Dimitry, we, 1856. 


‘instead of ceding her precedence, had consented to the easquer xr at. 


pledge of certain evidences of debt due to her personally, to ue 


uaranty the payment of Zoits’s claim, will it be contended 
that she did not become pro tanto surety, for her husband ? 
Will it be said, that she did not bind herself to a certain 
extent for a debt of her husband’s contracting ? 
It has been said, that the wife may sell her own para- 
phernal property,.and nothing prevents her from paying a 
debt-of her husband out of the proceeds. It is not so clear, 
that in such a case she might not recover back from her 
husband’s creditor money paid under such circumstances ; 
money which she did not owe, and which she could not, 
validly promise to pay. The Roman law is not now in 
force ; but the Senatus Consultum Velleianum is the original 
fountain of our legislation on this subject, and it applied to ak 
all contracts and engagements whatever. As relates par- 9m of the Ro- 


man law, is the 


ticularly to mortgages and sales, the Senatus Consultum gave fountain of our 

; : legislation inre- 

the wife, who had pledged her own property to a creditor of jation to the 
. . e * f° . 

her husband, a right to recover it back, although it had been p<, = 


sold by the creditor; and Pomponius teaches us that, if a relates to mort- 
es and sales, 


woman, who has sold an immoveable to a creditor of the fhe ‘senarus con. 
husband, having delivered it on condition that he should ae a ba 
impute the price to the husband’s debt, should sue for the pledgedherown - 

: : 3 property to a 
property, he might, indeed, set up the sale as an exception, creditor of her 
but she would be permitted to reply that the sale was in me ey RRB 

ispositions itback, altho 

contravention of the Senatus Consultum, whose dispositions aed ona 


apply to the case. Pandects, law 16, title 1. Pothier’s by the creditor. 
Pandects. | 
The article of our code in question, is full and compre- 
hensive in its language, and, in my opinion, intended to 
prevent married women from intervening in any manner in 
the contracts between the husband and his creditors, by 
which their rights might be ultimately affected to their 
prejudice. So long as they enjoy those immunities by law, 
and labor under those disabilities, they are entitled to the 
protection of courts of justice. 
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Martin, J., dissenting. ; 
I cannot consider the lien which a wife has on the” 


casqusr xr at, husband’s estate, as an advantage which she is not at liberty. 


v8. 


DIMITRY. 


to renounce, because it was introduced for the support of 
public order. As early as in the fourteenth century, ag 
appears by a law of the Partidas, the obstacle which was 
opposed by this lien to the alienation of real property, wag 

considered so intolerable that- wives renounced it. This the 
legislator mentions not in terms of disapprobation, but as a. 
measure which it was proper to encourage and facilitate, 


Accordingly, the form of a wife’s renunciation wasestablished , 


by law. See Partida, 3, title 18, law 58. 
This was several centuries before the laws of Spain were 


introduced into Louisiana. From that early period, till the - 


year 1828, the constant jurisprudence of Spain and Louis. 
iana recognised and supported the right of the wife to 
renounce her lien. 


One solitary commentator appears to have called this ip: 


question in Spain. In Louisiana, 1 am not aware thatit 


ever was doubted. ' I, therefore, find it impossible to assent to - 


“the proposition, that a right which for centuries has received 





the countenance and support of the legislature and courts of 
justice, can at this late period be declared-by the judiciary 
power to be derogating from good morals and sound policy, 
unless the late change in our laws by the repeal of the 
Spanish law, imperiously demands a decision adverse to the 
right. 

It is said it does, because, as the right of renouncing was 
given by the law of the Partidas, cited, the repeal of thes 
law must abrogate the right. 

I conceive that law of the Partidas, not as introducing a 
new principle, but as declaratory, or recognitive of an ancient 
one. The preamble recites that wives at times consented to 
the alienation of the real estate of their husbands, and the 
legislator publishes a form thereafter to be used in such 
cases. This is a legislative recognition, that the renuncia- 
tion of the wife was a legitimate act, not at all derogatory of 
good morals or sound policy. 
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The repeal of the law of the Partidas, cited, leaves, in my Easrsux Dist. 


opinion, the matter as it stood before the law was enacted ; 


June, 1836. ° 


and as the right has been recognised for centuries, as compa- canquer ET AL. 


tible with good morals and sound policy. I have no data 
from which I may infer that it was otherwise before. I am 
aware of the Roman maxim: Interest rei publice ut mulier 
in dotata non remaniat. But nothing authorises me to 
conclude that it ever was introduced as a part of the Spanish 
law, or that-if it ever was, it has been.abrogated by the 
general repeal of those laws in Spain. 

Qn the repeal of the Spanish law in this state in 1828, 
‘some members of the bar expressed a doubt in regard to the 
renunciation of wives after that period. About this time, an 
immense increase of banks and banking capital took ‘place, 
and the gentlemen employed to prepare drafts of bills of 
incorporation, thought it prudent to provide for the removal 
of every scintilla of doubt as to the renunciation of wives ; 
and in every charter for a bank granted thereafter, this 
prudent clause has been inserted. It is likely that I labor 


under an error in this respect, since I differ from the opinion, 


of the court ; but the conduct of the legislature has appeared 
tome an evidence of their considering the renunciation of 
wives as perfectly consonant with good morals and sound 
policy. For if it were otherwise, why should they open so 
many doors, or multiply the facilities to the commission of 
acts destructive of morality and the good of society? What 
isthe difference between a wife beggaring herself by aiding 
her husband in borrowing from a bank or from a capitalist ? 
admit that the sole circumstance of the legislature autho- 
rising renunciations, might be considered as a mere relaxa- 
tion of an admitted general principle ; but the genius of the 
American people, the vast extension of commerce and 


universal practice, repel the idea that these renunciations 


are viewed by the people as immoral or impolitic. 

If a farther illustration of this be necessary, we have a 
forcible one in the conduct of the legislature, when this 
tribunal announced its opinion on the first hearing in the 


ware: 
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Easrsrx Disr. present case. An electric panic suddenly pervaded the 
~ June, 1836. 


casquer erat. Insecurity. As in desperate cases, desperate remedies are 


community, and created a general sentiment of alarm and 


resorted to, a bill was introduced before the judgment of — 
this court could have become final, if it had not ‘been — 
prevented by an application for a re-hearing. 

This bill is evidence of the excitement under which it wag 


. received and enacted. The general assembly rebuilt what 


they thought this court had pulled down. On this -part of 
the case, I conclude the District Court did not err in congj. 


dering the right of wives to renounce, as one established for ’ 


their benefit alone, and which, consequently, they are at 
liberty to waive. 
It remains to examine, whether ‘this renunciation be 


forbidden by the article of the Louisiana Code, which 


forbids a wife to bind herself with or for her husband. 

‘ It is said it, does; because, by renouncing, she binds 
herself not to claim what she has renounced. I believe this 
a very forced construction. Our code enumerates the modes 


of creating,.and of extinguishing obligations. Payment and. : 


release are not found among the former, but among the latter. 


. . . . . . ' 
A release and renunciation are not similar, but identical, 


Yet if the proposition contended for be correct, payment and 
release, or renunciation, are the means of creating obligations, 

If A and B be the debtors of C, and he receives the debt 
from A, and releases that of B, he binds himself to A not to 
demand the money he has received, and to B, not to claim 
the debt he released or renounced. 

He who receives or releases what is due him, is not bound 
to forbear asking for what he has released or received, more 
than he is bound to forbear asking what never was due 
him. F 

It is true, the deed by which payment is acknowledged, or 


contain a clause by which the former creditor promises never 
to claim again; but such a clause is merely one of style: I 
say, the release or renunciation may be effected by an 
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engagement never to claim: 


‘release. I admit that one may beggar himself as easily by 


607 


In such a case, it is a mere Eastern Dist. 
June, 1836. 
—_—_——_—_—_— 


renouncing a right as by creating an obligation. But these easquer er at. 


means are not identical, but similar ; similis non idem. 

The first is necessarily limited, the other isnot so. The 
release cannot exceed the right: the obligation may be 
beyond the means. 

The Louisiana Code went into effect in 1825; between 
that year and 1828, it never was imagined that the article 
prohibiting a wife to bind herself with or for her husband, 
prevented her renunciation. It cannot be denied that the 
opinion that the repeal of the laws of Spain. did not abrogate 
the wife’s right of renouncing her tacit mortgage, was almost 
universal ; that there is neither a notary in the city, nora 
parish judge in the country, who was not in the habit before 
the decision of this tribunal, in the present case, of receiving 
acts of renunciation. 

The extraordinary means resorted to by the legislature to 
release the people from the danger attending the principles 
which the reversal of the judgment of the District Court will 
create, is to me a convincing proof that they thought their 
intention had been mistaken by this tribunal.* 


I'am of opinion the judgment ought to be affirmed, with 
costs. 


*An Act to limit the time*in which married women, aged above twenty-one 
years, may retract renunciations made by them in favor of third persons, of their 
matrimonial, dotal, paraphernal and other rights; and to authorise them in 


future to make valid renunciations. 
Section 1. Be it ‘enacted, by the Senate and House of Representatives 


‘of the State of Louisiana, in General Assembly convened, That all married 


women, aged above twenty-one years, who, with the consent of their husbands, 
have, by act passed before a notary public, voluntarily renounced, in favor of 
third persons, the mortgage which they had for the restitution of their matrimo- 
nial, dotal, paraphernal and other rights, shall have the right of retracting the 
said renunciations during only the forty days which will follow the promulgation 
of the present act, all laws or parts of laws, to the contrary notwithstanding. 
Sxction 2. Be it further enacted, etc., That from and after the promulgation 
of this act, married women aged above twenty-one years, shall have the right, 
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Eastern Distr, "enounce, in favor of third persons, their matrimonial, dotal, paraphernal 
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other rights ; provided, that the notary public, before receiving the signal | 
with the consent of their husbands, by act passed before a notary public, 


rr BT AL. any married woman, shall detail in the act, and explain verbally to said marrieg 


a 


woman, out of the presence of her husband, the nature‘of her rights, and of the 
contract she agrees to. 

Section 3. And be it further enacted, etc., That all laws and pan 
sats toad to the provisions of this act, be and are hereby repealed. 


Approved March 27, 1835. 
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PRINCIPAL MATTERS. 





ACTION. 


2. In a possessory action to regain a space of ground behind the levee, 
and between it and the public street in the city of Lafayette, the plaintiff 
claimed as riparian owner, and having possessed as such for more than a 
year, the locus in quo supposed to be susceptible of private ownership : 
Held, that the question, whether it be in fact the plaintiff’s property, or 
has been destined to public use, is one of title which cannot be inquired 
into. No testimony is admissible except as to the fact of possession and 





i PAGE 
1. An action in which the plaintiffs simply allege themselves owners of 
property in common with ‘he defendants, cannot preclude the latter from 
disputing the rights of the former, and setting up title in opposition to the 
claim made. It is, in this respect, an action of revendication, and not of 
partition, and involves the prescription of ten and twenty years. 
Davis’s Heirs vs. Elkins et al. 135 


NNR ois es so cigtitin icadlngixeencosd eames Gleisse and Holland vs. Winter, 149 


3. A corporation can maintain a petitory action to remove nuisances and 
clear the banks of rivers, by showing that the land occupied is destined 
EE CD iniiccnnvicccvcossvvinneccadasuckecsseaeibonel erie hinteacewstulaes paeseee 


4, In a petitory action, the vendor of the plaintiff cannot be made a party 
on an allegation of the defendant that he obtained his title fraudulently 
from the government under the pre-emption laws. 


5. So in a petitory action, the record and judgment of eviction in @ 
possessory action between the same parties and their vendors and warran- 
tors about the same land, cannot be given in evidence................se.esee0s 

6. An action for the breach of a contract of passage made by the wife 
with the captain of a ship, will be considered as personal, under the article 
107 of the Code of Practice, in which the husband has the right to prose- 


ab. 


Jones et al. vs. Purvis et al. 288. 


cute and recover damages in his own name............. Holmes vs. Holmes, 348 


77 
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. i PAGE, 7 
ACTS, PUBLIC AND PRIVATE. | a 

1. If no original whatever of a notarial act can be found in the office of 

the notary, a copy certified by him, with his seal appended, would be still 

admissible in evidence, and have effect, because, it must be presumed from 

the official character of the notary, to be a copy of an original which once 

a eee ee oe 2 ee Montreuil et al. vs. Pierre et al. 356 





2. The loss or destruction of the original act will rather be presumed or 
supposed, than that the notary was guilty of forgery in giving a-certified 
See OF om aet Grataover exioted....:....,052.s0cccecseesceovececsessecs. voce se ncenae ib. 





3. The genuineness of instruments under private signature depends on 

- proof; and in all cases where they are established by legal evidence, instru- 

; ments signed ‘by the party making his ordinary mark, when he is incapable 

- of writing his name, ought to be held as written evidence of what they 
CONTIN lise. Sis .ccnds cass >I eo, ae are ee Tagiasco et al. vs. Molinari’s Heirs, 512 





4. The force and effect to be given to instruments which have for signa- 
tures only the ordinary mark of the party, depend more upon rules of 
evidence than the dicta of law, relating to the validity of contracts required 
sit neck an hades ki-oiva wink boexecnet wedi lennianisedieiinlllen ib. 


5. According to the rules of evidence as adopted in this state, the 
ordinary. mark of a party to a written contract, places the proof of itona ° 
footing with all private instruments in writing.,................sccceecceeeesneees ab. 


6. The general rule is, that proof of the signatures of ‘the witnesses to an 
instrument of writing under private signature, when they are dead, does not 
establish that of the obligor,or principal .................ccecceceeseeececseceeeeenes ab. 


7. Proof of the genuineness of an instrument under private signature, 
signed by the party making her ordinary mark, or cross, and attested by 
two witnesses, may be made by parole evidence when the witnesses and 
party are dead, by proving the witnesses’ signatures, and that they were 
respectable and of good character, who would not attest a forgery............ ab. 





8. The party who puts the initials of his name, gives a kind of approbe-. 
_ tion to the instrument on which he writes them, and is binding on him. 
This is not materially different from an ordinary mark...................0+.006 ib. 


9. If a party deny his signature to an act, or private instrument of 
writing, or alleges it is counterfeited, it must be proved by witnesses who 





have seen him sign the act, or know his signature from having frequently | 
seen him write. Proof by experts, or comparison of handwriting, may~ —. i 
alee be Poceived.............s0.ssecssees Plicque and Lebeau vs. Labranche et al. 559 2 


10. Proof by witnesses of the acknowledgment of a signature by the 
party sought to be charged, is inadmissible, when he expressly denies or i 
I iu ovis cent cities aces Waele se sddiivdiane wae vise ib. 
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: PAGE. 
11. The place at which an act was passed is not essential; and the 


party may well show, by the testimony of a witness, that the instrument 

was in fact executed at a different place than that stated in-it, in order 

to rebut the presumption of forgery or perjury, arising from the circum- 

stances Of the Case............c..csseessesees »s see Keys and Wife vs.-Powell et al. 572 
‘ 





APPEAL. 


1. After a suspensive appeal has been allowed, the court below is divested 
of all jurisdiction in the case........... Longbottom’s Ex’rs. vs. Babcock et al. 44 


2. Defects in judicial proceedings, such as want of appearance, judgment 
by default, or misconduct and neglect of the curator ad hoc, &c., can only 
be remedied by an appeal, and not by an action of nullity. 
Seymour vs. Cooley, - 72 
3. An appeal does not lie, to an order allowing an opposifion to be filed, 
when the final action of the court may render the appeal unnecessary. 
Garcia & Buyo vs. Their Creditors, 93 


4, Wher all the documents mentioned in the certificate of the clerk to 


the record, are not produced in the Supreme Court, the appeal will be 
AC ctcivesedcauenenagatinniptvandecennpeuselin’ M‘Millan vs. Gibson et al. 118 


5. An appeal from an order sustaining the opposition of the attomey of 
absent creditors, will be dismissed as a case not appealable. 
Riker vs. His Creditors, 
6. Where the appellants prayed the affirmance of the judgment appealed 
from, and the adverse party not appearing to dismiss the appeal, the 
judgment was affirmed at the costs of the party appealing. 
Freret et al. vs. Marigny, 414 


7. The appellant is bound to cite in the appeal, all the parties before 


whom, contradictorily in the inferior court the judgment was obtained, 
which is appealed from.................s000ecseees Guerin et al. vs. Bagneries, 471 


60 


8. So the plaintiff who appeals is bound to cite both the defendant and 
his warrantor, before the appeal can be heard. Further time will be 
eipwed te cite in oll the partion.......... ...<00<cceanse cnicebecssvtmaparsuanoes sont 18.. 


9. The Supreme Court will not on a rule to show cause, examine the 
-order of an inferior judge refusing to grant a mandamus as prayed for. 
The only ligitimate mode of revising the orders or judgments of inferior 
SOD Wp Wy IO a oi ces ie sakkciices sous sine tetgsoncnnenan Bayon vs. Mayor et al. 578 


ATTACHMENT. 


1. Money due to the plaintiff is a proper object of attachment by any of 
his creditors; even the defendant who owes it, may attach the amountof . 
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a judgment and execution against himself, in a suit which he my 


institute against the plaintiff for a sum equal or greater in amount, 
es Richardson vs. Gurney, 285° 
2. Where money owing by the defendant in execution is deposited in the | 
sheriff’s hands, and attached hy the former in a new suit against the 
plaintiff, it will’not be considered as money made on the execution, but 
‘only pledged for the sheriff’s indemnification...................cesseseeeseee out ib. 


ATTORNEY. 


1. An attorney in fact who sues in his principal’s name, to recover a 
debt due and owing to him, is a competent witness to prove the plaintiff’s 
CBMIARG ii chi icaecs- <a cdaiive cs tiatsouTeicew se ee ee Zino vs. Verdelle, 51 


2. An attorney in fact of the heirs of a deceased brother, who is 
empowered to compound matters concerning the succession, has authority 
to compromise with a co-heir for his share by assuming payment on the 
part of the other heirs, of a note held by this co-heir against the succession, 
after it is barred by prescription.....................65+ Lewis vs. Lewis’s Heirs, 101 


' ATTORNEY FOR ABSENT HEIRS, &c. 


1. The fee or allowance to the attorney of absent heirs, and the attorney 
of the curator of an estate, should be graduated by the value of the services 
eg ey Oe A Ee Stein vs. Bowman, Curator, &c. 281 


2. The counsel fees for settling an estate, cannot be charged to the portion 
in which the deceased had only a usufruct. 
Millaudon vs. Cajus, Executor, &c. 306 


BAIL. 


1. If the principal in a bail bond dies before judgment is rendered against 
the surety, so as to put it out of the power of the latter to surrender him’in 
execution, the bail will be discharged............... - Wakefield vs. M‘Kinnell, 449 


BANK CHARTER. 


- 1. Where stockholders have subscribed and complied with all the 
requirements of the charter, they are thereby entitled to all the rights of 
stockholders, which cannot be divested by amendatory acts of the legislature, 
accepted only by the president and directors of the institution. 

Boisdére and Goulé vs, Citizens’ Bank, 506 


2. The acceptance of an amended charter by the president and directors, 
which excludes a class of stockholders, who are colored persons, when the 
original charter gives no authority to the board to obtain such a modifica- 
tion, does not operate a forfeiture of their stock, or divest them of their 
TT ee ET 
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' BILLS AND NOTES. 


1. In an action by the acceptor of a bill against the drawer, who directed 
it to be charged to account of the steamer Walter Scott: Held, that the 
agency of the drawer is apparent on the face of the bill, by directing it to’ 
be charged to account of the steam-boat, and which negatives the ‘idea that 
he was to be personally bound................seces0ees Maher et al. vs. Overton, 


2. A person having a right to draw a bill of exchange, in consequence of 
engagements between him and the drawee, or in consequence of consign- 
ments made to the drawee, or from any other cause, ought to be considered 
as drawing upon funds in the hands of the drawee, and not as coming 
within the exception, that the drawer, without funds in the hands of the 
drawee, is not entitled to notice of non-acceptance and dishonor of his bill. 

Bloodgood et al. vs.. Hawthorn, 

3. The drawer of a bill, when sued by the holder, is entitled to notice of 
its non-acceptance and dishonor; or by averments in the pleadings, and 
notice at the trial, of the intention of his adversary to hold him liable, on 
the ground that he drew without authority, and without funds in the hands 
of the drawee, notwithstanding the want of notice.............sscseeceee eoeesee 


4, When the parties to a note secured by a mortgage, have not been put 
in default by a demand and protest for non-payment, and there is no stipu- 
lation that the party failing to comply with the agreement, shall be deemed 
to be in default by the mere act of failure, under the article 1905 of the 
Louisiana Code, interest cannot be demanded. ? 

Consolidated Association Bank vs. Foucher et al., 


5. Where the defendant is indebted to a commercial house, and executed. 
two notes in liquidation of his account, which were passed to his credit, 
which were negotiated and returned protested, and taken up by the 
firm to whom he gave them, they are not thereby-novated, and may be 
transferred to bond fide holders, as evidence of an existing debt. 

Yard & Blois’ Syndiec vs. Srodes, 


BOND. 


1. Gold and silver only can be legally tendered in payment of debts. 
So, a twelve months’ bond, taken for the price of adjudication of property 
of a debtor, seized and sold by a creditor, is nothing more than a bond and 
security with mortgage on the property sold; and which doesnot discharge 
the original obligation or judgment............. Offutt et al. vs. Hendsley et al. 


CARRIER AND FREIGHTER, 


‘1. As a general rule, the carrier is bound to prove the casualty or vis 
major which occasioned the loss or deterioration of the property which he 
undertakes to convey and deliver in good condition, according to the bill of 


a a Shackleford vs. Wilcox et al.’ 33 


4 


PAGE. 


115 


124 


476 


479 


‘ 





































614 ‘INDEX OF 


4 
. Pa 
2. When damaged goods are delivered, and received by the consignee Re 


without objection, particularly where the damage is apparent on simple © 

imspection, a rigid enforcement of the rule requiring the carrier to prove 

the damage was o¢casioned by vis major, might operate with injustice. 

There is an apparent compliance on his part with the conditions of the bill 

of lading, and by receiving the goods, the consignee becomes liable for the 
iM Nea tbat ha cp einheccnssnennscosconctesecenccccecssocacbansy 33 


Ll eR 


w Sinmalagae Raion tier 


3. A steam-boat is not liable for part of a passenger’s baggage, when 
separated from the rest; or for the contents of a sealed letter or packet, 
when stolen, which may be delivered to a passenger on board, at any place 
the boat may happen to stop...Wilcox & Fearn vs. Steam-boat Philadelphia 80 





4. The owner of a sealed letter or packet, is under no obligation to pay 
for its transportation, when given to a passenger, and the steam-boat is not 
liable for its safe keeping................ ick esis Sanne ene snes pipkheneere rege erence ib. 


5. Before the bill of lading comes into the hands of the consignee, the 
shipper may, if he chooses, vary or modify the contract between him and 
"the carrier or freighter, by a written declaration that part of the cargo was 
not in good order as specified in the bill of lading. 
Hail et al. vs. Ship Chieftain et al. 318 


CITATION. 


1. The occasiona! absence of the appellee from the state, does not dispense 
with the service of citation at his domicil..................0 Cooley vs. Seymour, 274 





2, An avidavit, showing that at the time of service of the citation on the 


counsel for the appellee, the latter resided in another state, will make the 
service good 


COMMUNITY. ja 


1. Where the property of a community is adjudicated to the surviving 
hushand as common, through error, it being the wife’s exclusive or para- 
phernal estate, and this sale is ratified by the heirs on having their respective 
portions set off to them coming from the deceased wife: and although the : 
sale is afterwards annulled, at the suit of one of the heirs, yet purchasers ‘ 
and mortgagees, deriving title from the husband in the meantime to this 
property, will be protected and their titles secured. 

Foutelet et al. vs. Murrell, 291 ° 


° ‘ 
2. A marriage contract entered into in France, where no community of 





_ acquests and gains existed by law, and none were stipulated, yet when the é 
parties removed to Louisiana, such a community took place by operation of 
law, in reference to the property acquired here............ Tourné vs. Tourné, 453 # 

3..The wife has an action against the heirs of her husband, to recover . 1 


her share of the property of the community alienated by him in fraud of her 
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rights ; but when she claims this right, in addition to’ judgment of separa- 


“tion from bed and board, and fails in the first, she is not entitled then to any 


remedy in relation to the property. ............ccsecesssseeserceenseeeerseeeaaeenees 453 


. 4, The community of acquests and gains is terminated by the death of 
one of the parties. The survivor has no right to sell the whole property. 


- The heirs of the deceased partner, if they accept the succession, either 


tacitly or expressly, become joint owners; and if the surviving partner sells 


he can convey no greater right than he has himself....German vs. Gay et al. 580 


‘5 Where the surviving partner sells slaves or other immoveable property 
of the community, his vendee will become co-proprietor with the heirs of 
the Gocgused parthner...............c.ccccscccrrseesscvessbiniivionnabssaetahaletleeeanieel 


6. The distinct interest of the parties to the community, attaches at the 
dissolution of the marriage, subject to the right of the wife or her heirs to 
renounce and be exonerated from payment of the community debis......... 

7. The heirs of a deceased partner in the community of acquests and 
gains having a joint interest, can maintain an action for their interest 
against a third possessor of a slave’ alienated by the husband after the 
dissolution of the community ...............vovecersecsodscsscese'e seddlangatinbaaned aes 


§. The husband’s authority as head of the community, ceases at the’ 
dissolution of the masTriage............0cscccccscsccsevecsocsdevacecccsscnbelmahbibeneee 
9. The District Court has jurisdiction of an action of partition of a 


GOMMUMIEY 6... 1.000 cinsccccctcncyisevecaneeee sotlsgis euceusisewadecetskebiegadnienan 


COMPENSATION. 


1 The defendant cannot set up a claim against the adverse party for 
unliquidated damages on a contract, in compensation for a liquidated 


EE Hoffman vs. Pontchartrain Rail Road Company, 20 


2. Compensition or payment must be pleaded, to authorise the defendant 
to offer evidence, showing the plaintiff had received various sums of money, 


ab. 


to a greater amount than he sues for....... Mortimer vs. Trappan’s Executor, 108 


CONFESSION. 


1. The confession of an unhappy parent, who is thteatened with a 
suit, drawn from him by a letter denouncing his son for forgery, and 


_ charging him with forging the father’s signature to certain notes sold‘and 


delivered to the plaintiff, will not bind the party making it. 


City Bank of New-Orleans vs. Foucher, 405. 


2. A judgment may be taken by confession of the defendant, without a 
trial, for the sum admitted to be due and owing, and the cause continued © 


for trial for the part disputed..,...............edseeeee Parsons et al. vs. Suares, 411 


3. But judgment by confession can only be taken in favor of the plaintiff, 
to whom the debt is acknowledged ‘to be due and owing..............cece005 





ab. 
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CONSTITUTIONAL LAW. 


1. A constitutional law, which prohibits or takes away certain privileges 
and rights previously granted, or limits their exercise, causes damnum 
absque injuria; but if the law is unconstitutional, it can have no effect, 
and can cause neither damage nor injury...............+.+. M‘Guire vs. Mead, 311 


PaGE. 


2. The act of the territorial legislature, passed 22d April, 1806, requiring 
courts of justice to stop all proceedings against members of the legislature, 
in actual attendance on legislative duty, and claiming their privilege, is not 
repealed or superseded by the adoption of the constitution of Louisiana. 
Bradshaw et al. vs. Dickson, 495 
3. If an act amendatory of the original charter of a bank, involves the 


destruction of a vested right, or impairs an obligation, it will be declared 
unconstitutional and void................ Boisderé & Goulé vs. Citizens’ Bank, 506 


‘CONTINUANCE. 


1. A continuance should be granted on an affidavit, to obtain the testimony 
of a subscribing witness, to show that the bill of sale under which the party 
claims, was witnessed by him, and executed at a different place from that 
stated in the body of it..................scsssees Keys and Wife vs. Powell et al. 572 


CONTRACT. 


1. There is a privity of contract between the surety of a debtor and the 
creditor, which compels the latter to preserve his rights against the debtor 


for the benefit of the former.............0seseseee Offutt et al. vs. Hendsley et al. 1 
2. There is no privity of contract between the vendee of a mortgage and 
the creditor of the original mortgagor..................ccscsecscceescecssrecseeees ab, 


3. An assumpsit by a deceased vendor to refund the price of a slave 
which died of a redhibitory disease, is binding on his heir. 
Noireite, f. w. c. vs. Diggs’s heirs, 172 
4. There is no law requiring a party claiming damages for an injury 
resulting from the non-performance, or unskilful performance of a contract 
for work and labor fo be done, to first put the party delinquent in mord, 
before he can prove his damageS..,.........s..ssessses seeees Morton vs. Pollard, 174 


5. Where a workman makes a piece of machinery to order, and it is 
alleged by the employer that it was unsuitable for the purpose intended, 
without objection that it was unskilfully made, the former will be entitled 
to recover the price of his work on the contract............ Leeds vs. Zeringue, 201 


6. A promise by a party to indemnify and save harmless a person who, 


at, his request, sleeps in and guards his store at night, ts binding, and will 
authorise a jury to give damages sufficient to pay the expenses of a criminal 
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prosecution inenrred by this person, in consequence of acceding to such 
PFOMISO,..000s..s0seecsseseeseccessceaeegeree rescore gsceeeonsees Deszier. vs. Bougnon, 250 


CORPORATION. 


' ‘ 


A corporation can maintain a petitory action to remove nuisances and 
clear the harbors and banks of rivers, by showing that the land, or place occu- 
pied, is a public place, destined to public use. Gleisse & Holland vs. Winter, 149 


2. The fact of a rail-road company having possessed themselves of a 
strip of land through the land of the defendants, and constructed a ‘road 
through it, does net preclude them from instituting suit afterwards, and 
having the land. adjudged to them, on assessment and payment of the 
damages sustained by the owners, according to the provisions of the act of 
incorporation...............s00 Carrollton Rail-Road Company vs. Avart et al. 205 


3. ‘Where the president and directors of a company are appointed com- 
missioners to perform a certain trust, they act in the latter capacity, and are 
responsible for their acts as commissioners, and their capacity as‘such exists — 
after their offices of president and directors may have expired. 

Lallande vs. President and Directors of Louisiana State Insirance Co. 326 


4. Where commissioners are appointed to open ‘subscription books for 
the stock of a company ona certain day, and keep them open until the stock 
is taken, the time during which they are to keep the books open is unlimited ; 
and the commissioners are responsible for their acts until the subscription 
BB MMOb..... cercosccrrscccrcscnccsosivevsndsesciipeasesebiges Wiabeaiaieeds conceeeleaieananls * ib. 


5. Corporations are intellectual beings, distinct from the persons who 
compose them, and are creatures of the law. They can act only according 
to their organization, in the form or manner pointed out by their charters, 
and the laws of the land.......... Peirce et al. vs. New-Orleans Building Co., 397 


6. The estates and rights ofa corporation belong to the whole body, and 
none of the individuals who, compose it can dispose of any part of them. 
The act of the majority of the cprporators, legally expressed, is the act of 
the whole ; and no contract is legally binding on the corporation, which is 
not binding on every member of it................. <idpleaignidgsobiiacesdeapoaiiliale ab. 


7. But the will or assent ofa majority of the stockholders; taken. sepa- 
rately, and not in full meeting, is not regarded in law as the will of the 


comporation itnelf, ..00..:..stsccercrcsovesscescescnnsesenkt ivthion's Pad cis cstaln svesvticlly - ab. 


8. So where the assent of a majority of the stockholders of a building 
company was expressed in relation to a certain transaction concerning the 
corporation, not in a meeting of stockholders, but by each one separately, 
and at different times, and evidenced, not by the minutes of the corporate 
proceedings, but by a separate paper in the possession of a committee : 
Held, that the proceeding was null and void, as containing no legal evidence 
78 
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of the consent of the corporation -either according to its charter, or the 


er DRS Ree ey AUPE See 


CORPORATION OF NEW-ORLEANS. 


1. Where property is seized for the violation of a city ordinance, although 
the seizure was lawful in its commencement, yet if the city authorities fail 
to pursue the requisites of the law, in advertising and disposing of the thing 
seized, the act of the officer making the seizure, will be considered as a 
trespass ab snaito, for which his constituents are responsible. 

; ; Baumgard vs. Mayor et al. 


2. The case of the corporation receiving runaway and offending slaves 
in the city jail, dnd working them in the chain-gang on the streets, is in the 
nature of a bailment in which the bailor is alone benefited; and the 
corporation is only ances to use ordinary vigilance in keeping them. 

Chase vs. Mayor et al. 


3. Where the corporation of New-Orleans received a runaway slave, and 
put him to work in the chain-gang, on the public streets, and he made his 
escape from the guards, and it was in proof that the owner’s agent was 
notified of it the next day, and no neglect or want of the ordinary vigilance 
appearing: Held, that the corporation was not liable... ............0..s.ceseeee ‘ 


4. Licenses granted to a person by the mayor of the city of New-Orleans, 
in pursuance of certain city ordinances, to sell fruit at stands or stalls on 
the levee, confer only personal privileges which cease at the death of the 
grantee, although the period for which the license is given has not expired. 

Brunetti vs. Mayor et al., 


CURATOR. 


1. The oath of the son, as the agent of the plaintiff, is sufficient to obtain 
an order of court appointing a curator ad hoc to the defendant, in a case 
PRE OE £0 POREING......00006sncccssccccorsese apsvesdiersies Seymour vs. Cooley, 


2. A curator ad hoc is to be appointed to an absentee, in a suit which is 
instituted and pending. The citation in such a case must be served on the 
curator ad hoc, against whom contradictorily the proceedings must be carried 
Se I  eipertie da cicniinee sis cesar cnsenentisccrsutessgecccsvecscbesceele’ 


3. The 57th article of the Louisiana Code, expressly requires that a suit 
be first instituted and pending, before the appointment of a curator ad hoc is 


4. The general provisions in the Code of Practice, for the appointment 
of curators by the Probate Court, do not repeal the particular one requiring 
all courts to protect the interests of absentees in suits pending before them, 
by the appointment of a curator ad h0C............cesccceseecseessesecsens seeneeees 


343 


ib. 


430 


72 


ib. 
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5. A curator ad hoc, appointed by the court to an absentee, may employ 
counsel to defend the interests of such absentee, who is entitled to a just 
compensation for his services, to be paid by the absentee, whose interests he 
BN i isiiccis denidincte cdigedevasdcintin days nike wehiplidti Mainting .Cooley vs, Beauvais, 


6. But a curator ad hoc, has no right to obtain from the court, taking 
cognizance of the original action, a summary and ex parte order on the 
absentee, fixing the compensation for his services, to be taxed as part of 
the costs. The court cannot grant such order, without hearing the party 
aces ccinnn, apsoccncncetussntoedeeseronguneteinsin acccceecdeccmmeatectaseseseesse 

7. When a curator ad hoc is a sworn attorney of the court, he will be 
presumed to have done his duty, when the contrary does not appear. 

Cooley vs. Seymour, 

8. The curator ad hoc is responsible for his neglect to the party whose 
interests he is appointed to defend, and his faults or misconduct are not to 
be visited on the adverse party............. scccccssscecseccecereesensceseceresseepes 


DAMAGES. 


1. In a case of wanton and illegal arrest of plaintiff ’s horse and dray, and 
detention of them, without cause by the defendant, it will be considered as 
evincing such obstinate determination to take justice into his own hands, as 
will authorise a jury to inflict damages in the shape of smart money. 

Summers vs. Baumgard, 

2. Ten per cent, damages will not be awarded in an appeal case, which 
in its origin is one of litigation and uncertainty, 

Noirette, f. w. c. vs. Diggs’s Heirs, 

3. Where a party is sued for loss and injury done to goods by his slave, 
the measure of damages should be the difference between the value of the 
goods before, and that after the injury done to them. He cannot be made 
liable for the profit, the plaintiff (who was a tailor) might have made on 
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274 


161 


172 


them by his industry in making them into clothes....Guerrier vs. Lambeth, 339 


DEPOSIT. 


1. The depositor, to be entitled to his right of privilege, must make proof 
of the identity of the thing deposited; for it is of the essence of deposit 
that the depositary should be bound to keep the thing deposited, and restore 
it in kind to the depositor............Longbottom’s Executor vs. Babcock et al. 


2. A sum of money found in the store of a deceased agent, making part 
of a sum put into his hands to be disbursed on account of his principal, 


does not entitle the owner to a privilege on the succession of the deceased, - 


as in case of a special deposit, when there is no evidence to show that this 
sum is the same money received by the deceased agent.............ccccecseeseees 





ib. 








. 
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3. A packet or sealed letter with bank notes enclosed, delivered by ane 


passenger to the clerk of a steam-boat, for safe keeping, is simply a con- 
tract of deposit between them, in which the depositary is only bound to use 
ordinary care........2.........06 Wilcox & Fearn vs. Steam-Boat Philadelphia, 90 


DELEGATION. 
1.«Delegation includes a novation by the extinction of the debt due from 
the person delegating, and the obligation contracted by the new debtor to 
the common creditor,.................0..c00e Bonilla, syndic, &c. vs. Merle et al., 216 


2. Delegation contains a double novation where the person delegated is 
’ the debtor of the person delegating: the former, to acquit himself of his 
obligation to the latter, contracts a new obligation to the creditor. Nova- 
tion takes place, both of the obligation of the person delegating, by. giving a 
new debtor, and of the person delegated, by the new obligation he contracts 
with the comimon creditor......2..........:escssececseeeeess ante. Seem ib. 


3. If the person delegated be not debtor of him delegating, still if he 
obligates himself tv pay, he is bound, and cannot resist payment, only 
saving his recourse against the person delegating him................ssessseeee ab. 


4. So, where A requested B, his factor, to pay C one thousand nine hundred 
and eleven dollars, who replies he will when put in funds, and advises A he 
has promised C, the common creditor, to do so; but the latter not getting 
his money as soon as expected, applied several times to A, his original 
debtor, to remit him the money, and does no act in the meantime to release 
B from his conditional promise to pay him: Held, that it was a delegation 
of a new debtor from A to C; and B became absolutely bound on getting in 


5. The creditor; by the promise of the person delegated, has two bound, 
to either of whom he may resort for payment. If the original debtor makes 
payment after delegating another, he will have his recourse against the 
latter; but until payment, his right against the delegated debtor to the 


NE TRMIMS AAO 55s sass cidc occa pe cose vnchenc eee cphOOONRe tae Bieens'es ceseceseeeses wb. 


6. When B, the defendant, was put in funds, he became absolutely 
bound to C; he might have again become so to A, if it was shown the 


RR i ccicannicicsvcsheriees aupnninpines wvenssiaceomvemnapees tenon . id. 


DISCONTINUANCE. 


1. Neither party to a suit is at liberty to dismiss or discontinue his aetion 
which is not exclusively his own, and avert a judgment which his opponent 


Dew Wi Right tahobtain. ...........0c0cccecrccgorscontacceed ‘Donough vs. Copland, 308 


2. So where a party publishes a monition, under the act of 1834, for the 
assurance of titles acquired at judicial sales, and an opposition is filed to 
the homologation of the sale, the plaintiff in the monition cannot discontinue 
Riis cs shiteincingiieciittschsineiss axcnielcotiimntinteametapiadl 
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DIVORCE. SS 
1. The wife can obtain a divorce a vinculo matrimonii from her husband 
when it is jn proof that he has lived in open adultery with another woman, 
and there is no evidence at the institution of suit, that a reconciliation has 
PING og. cccecis co sc0e cesees eqensdcetchahennpodannsedipesece .....Adams vs. Hurst, 243 





2, The statute of 1827, relative to divorces, authorises a divorce on the 3 
part of the wife, when the husband keeps a concubine in the common 
dwelling, or keeps her publicly in any other house. It is also held, that living 
with her at her own house, is within the meaning of the law.............c+0+++ ab. 


A DOMICIL. 


1. An exception to the general rule, that defendants have a right to be 
sued in the parish where they have their residence and domicil, has been 
made by the court, in cases necessarily growing out of the provisions of 
law, in relation to joint obligors who are absolutely required to be sued 
IIE cscrvenscscesennsschedstansecentsecoieapienineil Millaudon vs. Turgeau et al. 547 

2. The necessity of the case does not require that obligors in solido 
should be sued together. To create a new exception in favor of such. 
contracts, would be a violation of positive law..............ccsescesscesseeseseeee 26. 





Sill ttnnina aE icsicsigciadey aii 


3. Defendants sued as endorsers, and bound in solido each for the whole 
sum, have a right to be sued at their respective domicils, and separately 
when they reside in different parishes. The court cannot create an excep- 
tion in such cases, which is done when the obligation is joint only........... ib. 


ENDORSER. 


1. Where the notice of protest is left with a black man, who appears to 
be a servant in the house of the endorser, and who stated at the time that 
the latter was still in bed, it is insufficient to bind the endorser. 
Dufour vs. Morse et al, 333 


! 2. The fact of the endorser taking a mortgage from the maker of a note, 


i to indemnify him against loss, does not dispense with due and legal notice 
of protest for its non-payment to be given by the holder of the note...,.. ib. ' 
ERROR. 


i 1. Errorsassigned as apparent on the face of the record, that interest 
was allowed on an unliquidated claim ; that the land was ordered to be 
seized and sold, to pay the value of the improvements allowed to the party 
evicted ; and finally, that compensation was made to the curator ad-hoc, 
all in the same judgment, are well taken...,............... Cooley vs. Seymour, 274 


2. The appellant cannot assign for error apparent on the face of the 


record, that the judgment was signed before the expiration of three judicial 
days from its rendition.................cccsceeeeeseeeees Minor et al. vs. Lanbelle, 323 
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EVICTION: “S 


1. The provision of the Civil Code, 354, article 57, which gives to the 


buyer, in case of eviction, the increased value of the property between the . 


time of sale and the period of eviction, which is to be restored by his vendor 
in warranty, is suppressed and repealed by the adoption of the Louisiana 
COOGEE Bias soiaive coscoscs cnstececssscctiuapestien Sais cteesteed Morris ys. Abat et al., 

2. In case of eviction of the buyer, the seller is only responsible for the 
restitution of the price; the fruits or revenues, when the vendee has to 
return them to the true owner, and the costs of suit and damages, when the 
vendee has suffered any over and above the price he has paid............. r 


3. The marshal or sheriff is responsible in damages to the purchaser who 
is evicted for selling a slave, or other property, without sufficient authority. 
These officers warrant the correctness and legality of their own acts, and if 
by their illegal acts they cause damages, they are bound to make reparation. 


EVIDENCE. 


1. Evidence will not be received to show that a previous mortgage on 
certain property has been paid off, when there is no allegation of payment 
in the petition ; nor to establish fraud against the other creditors, in execu- 
ting the mortgage by the debtor, when the action of rescission is prescribed 
by the lapse of one year...... moteecees Pieneve sce tevevenaevecee Dizon vs. Emerson, 


2. In an action to annul a mortgage made in fraud of creditors, when the 
pleadings admit the existence of the act importing the mortgage, itis unne- 
cessary to offer it in evidence. The only question for the jury is, was it 


3. In an action on a special agreement for the price of putting up a mill, 
evidence of the value of the work and labor done on it will not be admitted, 
the parties having agreed on the price.................++. Morton vs. Pollard, 


4. Where the consideration of a mortgage is impeached by the third 
possessor of the mortgaged premises, primd facie evidence of the genuine- 
ness inherent in and resulting from the contract of mortgage itself, coupled 
with proof of advances of money, &c. to the mortgagor by the original 
mortgagee, will authorise the latter to recover against such third possessor 
On his Mortgage............scsseeesssscesescovcerceescorecess Deverges vs. Lanusse, 


5. An erased credit on a note in the possession of the creditor, is not 
conclusive proof, but may be repelled by evidence to show that the credit 
was erroneously endorsed in the first instance. 

: Garnier et al. vs. Peychaud’s Executor, 

6. Anote with the signature of the debtor erased or crossed, is still admis- 
sible in evidence on the part of the creditor to show he has paid it for the 
former, and is entitled to be refunded out of his estate. The erasure 
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furnishes a presumption in favor of the debtor, but it is not \a presumption 
juris et de jure. It may be entirely. repelled by showing that the signature 
was erased through error or inadvertency..................00+ oqecsdenepeMintted. 

7. But a note to which the deceased was no party is per se inadmissiblein 
evidence to charge his estate with its amount. Evidence, however, to 
‘show that the proceeds of it, when discounted, went into his hands, is 
admissible.,.............+. ostheds wogeuee Wee sth coe svcchaceepeensoes pooscneamaeedan 

8. The order or decree of a court in another state appointing guardians 
to minors, for the special purpose of protecting their rights and interests in 
acertain suit pending in Louisiana, will not be received as evidence of a 
general authority to sue for and recover the property of a succession due 
to the minors here, and compel the administration to account. 





PAGE. 


ib. 


ab. 


Douglas und Wife, vs. Edwards and Wife, 234 , 


9. But if the powers granted to guardians of minors by the decree of a 
court in another state, confers full authority on them in legal form to repre- 
sent the minors in all things relating to their property here, such decree 
would be full evidence of authority in the guardian to act...........s0seeseeee 

10. The record and judgment of a suit against the plaintiff by a mortgage 


creditor, under which a tract of land sold by the former to the defendant, 
was seized\and sold, is admissible in evidence in an action for the price, 


under the plea of eviction...........cesseceecreresceseeees .+e0e-Landry vs. Gamet, 246 


11. Parole evidence is admissible to prove filiation and heirship generally; 
but when it isshown that there exists record, or written evidence, or its 
existence is rendered highly probable, it ought to be produced, especially, 
where several persons, strangers to each other, claim the succession. 


Stein vs. Stein’s curator, 277 


12. The certificate of the American consul residing in a foreign country, 
attesting the official character of an officer of that country, before whom the 
depositions of witnesses are taken, is insufficient to make, them legal 
COMIN OG asian sniicn sacs cgettitkaudincnaussediosidaud ejects Nectaliecand ck osie 


13- It isnot the duty ofan American consul to attest the signatures of pub- 


lic functionaries in the countries where they reside ; and in order to give their — 


certificates the form of testimony, it will be necessary to show that this is 
one of their consular functions............. eaealaseilsania ancéenccsncea sabswadnes es 

14. In a petitory action, a judgment of eviction of the vendor of the 
plaintiff, obtained before he sold the land, by the defendant, when the 
former was his tenant, and attempted to hold the land in dispute in his own 
right, will not be received in evidence, or considered as res judicata in favor 


ab. 


ab. 


of the defendant’s right to the land................ Jones et al. vs. Purvis et al., 288 


15. The general rule is, that written titles form full and conclusive proof 
between the parties ; but where a third person alleges nullity of a sale for 
some cause, parole evidence is admissible under such allegation. 


Macarty vs. Bond, administrator, 351 









































624 INDEX OF 





16. The affidavit of the defendant annexed to his answer that hie 
signature on the note in suit is forged and counterfeited, will not be permit- 
ted to go to the jury as evidence, when not made the basis of some 
preliminary or interlocutory proceeding. 
City Bank of New-Orleans vs. Foucher, 405. 
17. The rules of evidence by which courts of justice in this state have 
been governed, since the change of government have been borrowed in a 
a. great part from the English law, as having a more solid foundation in reason 
and common sensé...... ..........« PP enn Tagiasco et al. vs. Molinari’s Heirs, 512 
18. According to the rules of evidence as adopted in this state, the 


ordinary mark of the party to a written contract, places the evidence of it 
on a footing with all private instruments in writing............. bo cbeotic csvset ab. 


7 . #: 
Ane: Seniiapecy : PGi pce saat an 


19. A certified’ copy from a copy of a Spanish record ‘of the judicial 
proceedings and adjudication of property, ordered to be kept in the archives 
of the Spanish government at Baton Rouge, is legal and admissible evidence 
of the matters to which it relates. Only a copy of the judicial proceedings, 
according to the practice of the Spanish government, was kept in relation 
to the administration of estates where the property was situated in different 
EAP Re eC eee eee Vidal’s Heirs vs. Duplantier, 525 


20. In an action by the heirs of a surety in a paymaster’s bond against a 
co-surety to compel him to pay his proportion of the sum for which all the 
sureties were condemned in solido, by a judgment of the United States 
District Court: Held, that the record and judgment of said court is domes- 
tic, although not examinable in the state courts; and not being revised or 
reversed by the Supreme Court’ of the United States, is res judicata and 
conclusive evidence against each and all of the parties, as to all things 
adjudged by it, and admissible i in evidence....... Rochelle’s Heirs vs. Bowers, 528 


21. Evidence of the acknowledgment of a party who is sought to be 
charged, or rendered liable, is the weakest species of evidence ; for the 
witness who testifies cannot be convicted of perjury if he swears falsely; . { 
,and it is almost impossible to contradict him. 

Plicque & La Beau, vs. Labranche et al. 559 

22. Ifa party deny his signature to an act or private instrument of wri- 
ting, or alleges it is counterfeited, it must be proved by witnesses who have 
seen him sign the act, or know his signature from having frequently seen 
him write. Proof by experts, or mmngegins of hand writing, may also be 
SI ict indiid csiccsvesitsovecnicciavecesipncssves inevebinciendhneressicssaniedh ab. 

23. Proof by witnesses of the acknowledgment of a signature by the 
party who is sought to be charged, is inadmissible, when he expressly 
denies, or alleges it is counterfeited...................0e0e+0 dencevencceseacs cscs ab. 

24. The article 325 ofthe Code of Practice modifies and supersedes the 
provisions in the Louisiana Code, article 2241, which allows proof of 
signatures by witnesses, as in other cases..............cssesssee eseceeeeeeeeeenes 
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25. Parole evidence is inadmissible to prove the simulation of a sale, and 
that the property in question was conveyed as a security to indemnify the 
vendee against certain endorsements, from which he has since been released. 
Purdon vs. Linton’s Executor, 


26. But parole evidence is admissible to explain an ambiguity arising 
exttaneous of the written instrument, to show that certain property alluded 
to in a counter-letter was the sole property of the vendor, and must have. 
been that which formed the subject of the sale and conveyance sought to 
Nb inisnse<vpseiesen<trvetyeuciomhmsevedenanvied rece ypcaynocceotsvarsenecsosegy 

27. A written instrument which does not of itself, prove a contract of 
sale of immoveable property, cannot be rendered sufficient by the admission 
of parole evidence to explain and enlarge its obligations,.........0eeseseeeee 

28. A letter written by the vendee to the vendor of certain property, 
rendering it quite clear that the vendee did not intend really to purchase 
the property, but merely to hold it asa nominal purchase to secure him 


_ against certain endorsments for the vendor, will be received as evidence of 


the true understanding Of the partiona...,..ccserseseceoes Corevrngseceroesaceaees ees 


29. Parole evidence is admissible to prove that a written instrument was 
executed in a different place from that at which it purports to have been 


I iiiicidasietcouisdlieapialianncccticnaaal Keys and Wife vs. Powell et al, & 


30. The place at which an act was signed, is not essential, and the party 
may well show by the testimony of a witness, that the instrument was in 
fact executed at a different place, in order to rebut the presumption of 
forgery or perjury arising from other circumstances in the case.,..........++ 

31. The record and judgment of a suit by another party against the 
defendants, condemning them to pay damages occasioned by the plaintiff’s 
conduct whilst in their employment, is admissible in ovideany to prove rem 


ipsam, t. e., that the money was recovered. 
Davis vs. Louisiana Tow-Boat Company, 


EXECUTOR AND ADMINISTRATOR. 


1. The article 1004 of the Code of Practice, requires that opposition 
should be made within three days to an executor’s account after filing it; 


. but it does not prevent opposition from being made afterwards, if made 


before judgment of homologation. 
Longbottom’s Executors vs. Babcock et al. 
2. Executors are legally incapable of purchasing’the property of succes- 
sions administered by them, at a sale provoked by themselves ; and cannot 
gain at the expense of the estate they administer.................sseeeesseeeeess 
3, Executors are responsible for all the debts in the inventory not 
accounted for. They are bound to collect and account for all sums due to 
the estate, or show due diligence to collect, and failure...... STecoc'viocvskangies 


79 
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*,e *. . P 
4. Opposition to an administrator or executor’s account, may be presented 


AGE. 


and filed after the lapse of three judicial days from its rendition, and at any . 


time before steps are taken to have it homologated by the court, 
Chiasson’s Heirs vs. Dupuy et al. 


5. To éompel an administrator to account, all the parties must be properly 
before the court ; the heirs of the deceased partner properly represented, as 
well as the surviving partner of the community. 

Douglass and Wife vs. Edwards and Wife, 


6. An executor or administrator ought not to be compelled to render 
two separate accounts, relating to a single succeSSiON..............ssssesesseeee 


7. Until an heir is recognised and admitted as such, he has no right of 
action against the curator or administrator of the estate of the deceased to 
compel an account, and is not entitled to notice of the proceedings in 
relation to the administration. In the meantime, the attorney for absent 
heirs can call on the administrator to render an account. 

Stein vs. Bowman, Curator, 


8. A provisional account and prolongation of the administrator’s term is 
not conclusive on the heirs at law, who may afterwards appear and be 
recognised. The judge is to receive and approve such account on his 
official responsibility, contradictorily with the attorney for absent heirs...... 


9. Where the executor charges full commissions on the appraised value 
of the inventory of all the common property belonging to the husband and 
wife and he afterwards is appointed her executor, he cannot charge com- 
mission on the value of certain slaves bequeathed by the husband to lega- 
tees, of which his testatrix retained the usufruct during her life. 

Millaudon vs. Cajus, Executor, 

10. The administrator is without capacity to purchase property at the 
sale of a succession administered by himself; and it is equally clear he 
cannot do so by means of an agent, or person interposed for that purpose. 

Macarty vs. Bond’s Administrator, 

11. An opposing creditor may attack a sale of property of an estate as 
being illegally made to the administrator, without alleging fraud and injury 
to himself, when the evidence shows that in fact no contract of sale exists, 
under such circumstances, for want of proper parties capable of contracting. 

12, Where the executor refused to pay over the funds of the estate to the 
heirs, on a rule requiring him to do so, but appealed, he was muleted jnto 
five per cent damages on the amount of funds in his hands for the delay. 

r Guesno’s Heirs vs. Cucullu, Exeeutor, 


FRAUD AND SIMULATION. 


1. In an action by the syndic of creditors to annul certain sales made by 
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ab. 


281 


ab. 


351 


ab. 


415 


the absconding debtor, on the ground of fraud, it is not sufficient that the - 
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insolvent debtor, and a person acting as the common friend of both parties, 
were guilty of fraud and simulation, to enable the plaintiffs to succeed, if it 
appears the purchaser acted fairly and honestly. 
z M‘Manus’s Syndic vs. Jewett, 
2. Fraudulent and dishonest acts done by the vendor of the plaintiff, 
against the rights of the defendants, cannot affect them, unless it be shown 
"that they were particeps fraudis by combining and colluding with the 
I dias ncn cahtnhincinenpnisoninsicnarnnansdssansand Jones et al. vs. Purvis et al. 


3. Where a purchaser is in possession under a conveyance, the question 
of fraud cannot be inquired into collaterally, in a case commencing with a 
seizure ; the party complaining must bring a direct and revocatory action. 

: Weeks vs. Flower et al. 

4. Where a plaintiff in injunction sues for vindictive damages, alleging 
his possession of the property seized and enjoined, the defendant may repel 
the action by showing that the contract of sale under which the plaintiff 


627 


PAGE. 


170 


288 


379 


claims and bases his right, is a simulation, and intended to cover the property , 


from the defendant’s claim against the true owner... ..........:0.ceseeeeeeeeees 


5. A fraudulent purchaser who obtains preperty by fraudulent repre- 
sentation, acquires only a naked possession, which gives no right to 
any of his creditors to attach in his hands...Parmele et al. vs. M‘Laughlin, 


6. A purchaser of goods obtained by the seller through fraudulent repre- 
sentations, who buys with full notice of such fraud, acquires no right or 


FREIGHT. 

1. When damaged goods are delivered and received by the consignee, 
without objection, particularly where the damage is apparent upon simple 
inspection, a rigid enforcement of the rule requiring the carrier to prove 
the damage was occasioned by vis major, might operate with injustice. 
There is an apparent compliance on his part with the conditions of the bill 
of lading; and by receiving the goods, the consignee becomes liable for the 
Ns ccinetisrentensvinngesqnnnidennseosincnitienisiins Shackleford vs. Wilcox et al. 

2. The owner or master of a vessel is not liable for damages done to 
deck freight arising from the dangers and waves of the sea, and the necessary 
exposure of the property on deck, stowed there with the consent of the 


HEIRS. 
1. The mortgage acquired by a third person to dotal or paraphernal 
property of the deceased wife, after it is even illegally adjudicated by the 


1b. 


436 


33 


ab. 


Probate Court to the surviving husband, will bind her heirs, if executed - 


before any act is done by them to annul the sale. ; 
Foutelet et al. vs. Murrell, 


299 
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2. The heirs have the right at any time to claim and take the seizin, and 
possession. of the estate from the testamentary executor, on offering him a 
sufficient sum to pay the moveable legacies. 

Guesno’s Heirs vs. Cucullu, Executor, &c.>415 

3. The heirs succeed to all the rights of the ancestor, and among other 
rights devolving upon them is that of suing and compelling 2 compliance 
with the intentions of the ancestor, as expressed in his last will and testa- 
ME hb os's act WS. Wives hovewe lag SRUAU ceneaaaanbawerntenectsenaeeney Poydras vs. Taylor, 488 


4. So where the testator provided in his will, that his slaves should be 
sold with and attached to his plantations on which they were found at his 
death, and the purchaser under the conditions of the will, was about to 
alienate them separately: Held, that the heir can maintain an action in 
behalf of the slaves, to prevent their sale, in violation of the conditions of 
the will, and compel a compliance with the intentions of the testator as 
expressed therein..... . Peagese eves ee Gros ows coebecseeees cele coeean test essceceseeeceeeen’ a. 


5. The heir who iinet to the rights of his ancestor may, after the 
executors are discharged, enforce the provisions of the ancestor’s will, and 
see that his intentions are carried into effect against purchasers; although 
the heir has no other interest in the matter............. Poydras vs. Mourain, 492 


6. So where the testator provided in his will, that his slaves should be 
sold as attached to the plantations on which they were situated at his 
death, and the purchasers were required to conform to this condition: 
Held, that the heir can maintain an action to prevent the purchaser from 
selling the slaves, contrary to the provisions of the will............0006 cesses. 00. 


7. The heirs of a deceased partner in the community of acquests and 
gains, having a joint interest, can maintain an action for their interest 
against the third possessor of a slave, alienated by the husband after the 
dissolution of the community................ceceeeeees oes German vs. Gay et al. 580 


HUSBAND AND WIFE. 


1. According to the provisions of the Spanish law, (Partida 4, 11, 1 and 
17,) the wife has a tacit mortgage on the property of her husband, for the 
restitution of both her dotal and paraphernal effects. 
Gasquet et al. vs. Dimitry, 585 


2, The part of the legislative act of 1813, which requires marriage 
contracts to be recorded, in order to have effect as a mortgage against third 
persons, on the property of her husband, for the restitution of the wife’s 
dotal and paraphernal effects was repealed by the Louisiana Code, in 1825. ib. 


3. Where the wife signs an act of mortgage with her husband, given to 
secure a debt for his benefit, in which she renounces, formally, all her 
rights, privileges and mortgages on the property, ceding and transferring 
them to her husband’s creditor: Held, that this is a contract entered into 
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" P. 
by the wife conjointly with her husband, binding herself for his debts, 


which is expressly prohibited by the Louisiana Code, article 2412; and 
such renunciation on her part is null and void.....Gasquet et al. vs. Dimitry, 

4. The wife cannot validly bind herself for her husband, or for his debts, 
even with his consent; for this would place her rights entirely under his 
CODECS wis oweicsseciove vcseve cosvnncccesc essere csssebeey Jie dbgU ASS WS do ons ctiabeueeny iroqpies 

5. Where the wife renounces her right of mortgage in favor of her 
husband’s creditor, as a security for his debt, she thereby becomes his 
surety, and does indirectly that which she is positively forbidden by law to 
Bb CICA s ove casece ccccreccccdocccesh CU Re sincevessones Gasquet et al. vs. Dimitry, 
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585 


592 


6. The wife may sell or enter into a contract of mortgage in relation to” 


her dotal or paraphernal effects and rights, with her husband’s consent; but 
such contracts must be for her benefit, or that of her and her husband....... 


7. It is not of the essence of suretyship that the obligations of the 
principal and surety should be co-extensive. If the wife renounces her 
right of mortgage, and cede it in favor of her husband’s creditor, she 
becomes surety for a debt of his contracting, so far as her interest in the 
mortgaged property is Concermed..............cccececseseccseree seevecneeserseenes 

8. The Senatus Consultum Villeianum of the Roman law, is the fountain 
of our legislation, in relation to the rights of married women. As relates 


ib. 


ib. 


to mortgages and sales, the Senatus Consultum gave the wife who had 


pledged her own property to her husband’s creditor, the right to recover it 
back, oven after, it had boom sold. :.........cccevrcsvevecstne suvusstesteatbbess wubee 


INJUNCTION. 

1. The act of 1833, relative to injunctions, disallows the principle 
established by the Supreme Court, (5 Louisiana Reports, 87,) “that a privity 
must exist between the party enjoining and the judgment enjoined,” to 
entitle the party to damages.............0...+0 Offutt et al. vs. Hendsley et al., 

2. To entitle a party to an increase of damages, for the wrongful suing 
out an injunction, suit must be instituted on the bond.. ..............4-ese0e+s- 


3. Where’certain moneys arising on the balance of a judgment are ordered 
to be paid into court, and before it is deposited execution issues for the 
whole amount of the judgment, an injunction will be sustained for so much 
of said moneys as are shown to have been paid, and for such further sum as 
the defendants in the judgment will be entitled to receive in their own 
right, and dissolved for the remainder....... Millaudon et al. vs. Percy et al., 


INSOLVENCY. 


1. Where an order of arrest issues on the affidavit of a single creditor, 
imprisoning the insolvent and sequestering his property, the act enures to 
the benefit of all the creditors............. Ratti & Pipon vs. Their Creditors, 
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4. The condition of the bond is, that the insolvent shall remain within 
the jurisdiction of the court, until definitive judgment of homologation is 
pronounced; any partial homologation of the proceedings will be disregarded, 

5. According to ‘the provisions of the insolvent law of 1808, relative to 
debtors in actual custody, the creditors have a right to confront their debtor 
in open court, or before the judge at chambers, and if such opportunity has 
not been afforded them, in consequence of the non-appearance of the debtor, 


~ the court cannot grant him a discharge.............+++ Bott vs. His Creditors, © 


6. Where a stay of proceedings is ordered, and a day fixed for the 
meéting of creditors, if the debtor fails to appear or show cause by counsel 
for his non-appearance, and obtain a continuance, all the proceedings are 
at an end under the first order Of COULt... 1.0... ...ececceeeeeseeetesereeseeseeseeees 


7. The retention by a syndic of any part of the property surrendered, 
without selling enough to pay the debts of the insolvent, is improper; and 
he is accountable for its value to the creditors.......Patin vs. Her Creditors, 


8. The creditor who demands the arrest of his insolvent debtor, must set 
forth the circumstances which induce him to make the oath; but it is 
sufficient if these circumstances are disclosed by reference to the petition, 
schedule or other documents in the case. A detail of them is not required 
oa ic aliisatniiicbcinins Sesivscvtanie Passebon vs. His Creditors, 


9. The article 223 of the Code of Practice, requires the creditor to swear 
he verily believes the facts in his affidavit; but these words are not sacra- 
mental. The affiant may swear, he suspects and fears his debtor is about to 
depart, &c., and it will be deemed sufficient............. sel Urchawtececoser cece 


10. In cases of opposition to the appointment. of syndics, the question is 
not whether the proceedings before the notary shall be homologated, which 
does not require a judgment of the court, but whether the opposition shall 
be sustained on the ground that the syndics were not elected by a majority 
ROT Ra DEER Ce Pe eee Pandelly vs. His Creditors, 

11. The proceedings of creditors before a notary in appointing syndics, 
are not vitiated because some illegal votes are given. These are to be 
struck out from the proceedings.................cecsseeeseeseeeeees Nios TUS RIC 

12. The creditor may prove his claim and vote for syndics by proxy or 
agent, who can swear to the fact of the debt being due and owing, of his 
Ce TN GB iii Uo cick Rares sittin divi cboh thee BET fos Sedalaglite. cutee 

13. Any evidence which satisfies the notary of the authority of an agent 
to vote for syndics, is prima facie good, and when no objection is made, he 


! 


2. The sequestration, when once made is irrevocable, except on payment 


of the debts of all the creditors............ Ratti & Pipon vs. Their Creditors, ' 
3. The person of the insolvent may be discharged from imprisonment, 

on giving security ; but the penalty of the bond should be large enough to 

cover all the debts, and to indemnify all the creditors in case of its breach, 


—_— 


89 


ib. 
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cannot refuse the vote; but the notary does not decide on the reality of the 


debts, and if he did, it would not conclude the other creditors. 


, Pandelly vs. His Creditors, 387 


14. Creditors not satin opposition to votes for syndics before the 
notary, may do so within ten days after the proceedings are returned into 
court; but then the burden of proof is on the opposing creditor, to show 


NORE POCER eicccde svn ooyenceccccbasterynennsean cbuidipteieieipialie ee SES 


15. The principle, that claims of creditors on which they vote, may be 
investigated previously to the homologation of the appointment of syndics, 
is confined to cases of forced surrender, according to the Spanish law. 
The statute of 1817, relating to voluntary surrénders, requires only ex parte 
evidence of the debts, previous to voting for syndics..............0e..cseseeeeeee 


16. The majority in amount, required to elect a a when there are 
more than two candidates, isnot an absolute majority of all the votes given, 
but only a plurality or the highest numbet........ ........cccesseeeeseeeees § oeeae 

17. It is only on an opposition to the tableau of distribution, that the 
validity and relative rank of debts is to be finally and contradictorily tried 
Seeman ‘all the-creditors...............csecercoresexescesedensevcounepednnaenetien wiead 


INSURANCE. 


1. Where a policy of insurance against fire covers fifteen thousand dollars 
of the property insured, and a second policy is taken out of another office 
on the same property as a valued one, which is endorsed on the first policy, 
it cannot have the effect of putting the first office in duriori casu, or to 
convert its policy from an open to.a valued one. 

Millaudon vs. Western Marine and Fire lesa Co, 

2. If a subsequent policy contain no provision in respect to prior 
insurances, the amount of insurable interest in it will be the samé as for 
the first policy; for the insured may insure again and again the same 
property, but can recover but one indemnity, and this he may recover of 
the first or subsequent underwriters. Those who pay the loss, may demand 
a proportionable contribution from the other underwriters, who are in this 
vespect shrotion for each Other. ...........:ccensscecssnsd chases onqpbeipebbausestaannlll 


‘ 

3. Insurance on merchandise, furniture or buildings against fire, is 
governed by the same rules as to valuation, as a ship or cargo. If the policy 
is open in its form, the value of the interest must be proved ...... 6 etna ventane 

4. The amount of interest insured in a subsequent policy, will depend on 
the amount insured in previous policies. A cargo valued at twelve thousand 
dollars, and in a second policy was insured at twenty-seven thousand five 


hundred dollars; there remained an insurable interest of fifteen thousand 


five hundred dollars, embraced by the second insurance ............+«- Velssswgs 


5. An error in stating the time when a vessel sailed, so as to place her 


out of time, when the insurance was effected, will be considered a misrepre-_ 


ab, 


ab. 


ab. 


ab. 


ib. 
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sentation and concealment of the true time, whether made erroneously or 
intentionally, sufficient to avoid the policy and release the insurers. 
Currell et al. vs. Mississippi Marine and Fire Insurance Go. 163 


6. A knowledge of the true date at which a ship sails, is all-important to 
the insurers who are about to take upon themselves the risk of her ‘safe 
Ie Ge Pe NCE GIGI... oan conscecnscecccccescosveccedcceseunaseenn ab. 


7. Where.cotton is shipped by the agent of the plaintiff, and consigned to 
J. L., who receives a bill of lading, and about the same time is directed by 
the agent to turn over the cotton to R. B. & Co., the commission merchants 
of: the plaintiff, and in the meantime the cotton is lost by the perils of the 
river: Held, that having been consigned to J. L. by the shipment, it was 
protected by his open policy, making insurance for all whom it might concern 
on all cotton in bales shipped, or to be shipped, to the consignment of J. L. 
Ballard vs. Merchants’ Insurance Co. 258 
8. It is not of the essence of a consignment that the consignee shall sell 
or dispense of the property consigned. It is enough if he has a right to 
receive it, of which the bill of lading is evidence, even if he is directed to 
deliver it over to another agent to sell for the owne’............cess.eeeeees Seas ab. 


9. When an open policy of insurance once attaches to property con- 
signed, the consignee becomes the agent of the shipper, and can do no act 
to deprive the latter of the right to sue in his own name on the policy......._ ib. 


' INTEREST. 
1. Interest stipulated in contracts, ought to be allowed in putting these 
claims on the tableau of distribution of an estate, because it makes part of 
the debt due to the claimant ....................ce cece Patin vs. Her Creditors, 64 


2. The price of immoveables producing fruits, bears interest from the 
time it is due, which is its accessory and forms part of the capital; and the 
privilege or mortgage of the vendor extends to the accessory or interest as 
it becomes due on the price..............ccccececeeees Caldwell vs. His Creditors, 265 


3. The vendor’s privilege is a right growing out of the nature of the 
contract, inasmuch as the transmission of the property is not perfect until 
the price is paid; which is composed of the capital and interest. The 
interest represents the fruits of the immoveable sold...........2......cceeeeeeeee® ab. 


4, But interest promised in an accordat with creditors to be paid ona 
privileged debt, is not itself a privileged claim.................c0cccececseeeeseenes ab. 


5. Interest continues to run and is due on the price of property ceded to 
creditors under the insolvent laws; and conventional interest is due on ; 
claims against an estate, even when there is not a sufficiency for all.......... ib. 


6. Legal interest does not run on a note given for a lottery privilege 


from maturity, when it is not protested, but only from judicial demand. 
M*Guire vs. Mead, 311 
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7. Where interest is stipulated to be paid on the balance of a sum of 


money as soon as it is demanded, and a delay or refusal to pay; when no 


demand is shown by the party claiming the interest, it will not be allowed. 


Millaudon et aj. vs. Percy.et al. 444 
8. Where it was stipulated in a mortgage taken to secure a note, which 
omitted to mention interest, that thé debtors might prolong the payment of 
part of the note, by paying a discount of one half at the end of the year, to 
be credited thereon, and on failure to be liable to pay the whole amount, 


, principal, interest and costs: Held, that the party was bound to pay interest 


from the time the note became due, without any formal demand, when it 
had lain over for a considerable time. 
; Consolidated Association Bank vs. Foucher et al. 476 
9. In notes given to banks, if no rate of interest is specified, it will be 
inferred that the contract was made in reference to the charter, and governed 
by the rate of interest fixed therein................. sccsecsse sessesceceesesesuneees 
10. Interest cannot be demanded on a note for money loaned, when there — 
is no protest for non-payment, or stipulation that-the party failing shall be 
deemed in default under the 1905th article of the Louisiana Code.............. ib. 


JUDGMENT. 


1. Thé judgment or decree of a court in another state, appointing guar- 
dians to minors living there, to prosecute or defend a particular suit here, is 
not evidence of a general authority in them to sue for and settle a 
succession inherited by the minors in this state. 
Douglas and Wife vs. Edwards and Wife, 234 
2. But if the judgment of a competent tribunal in another state, confers a 
general authority on guardians in legal form to represent the minors in all 
things relating to their property in this state, it will be received as evidence. 
of the authority of the guardians to do all necessary acts here ......... waco 0b. 
3. The record and judgment of a suit against the plaintiff by a mortgage 
creditor, under which a tract of land, sold by the former to the defendant, 
was seized and sold, is admissible in evidence in an action for the return 
of the price under the plea of eviction.................sece00+ Landry vs Gamet, 246 


4. A record and judgment of eviction in a possessory action, cannot be 
offered in evidence in a petitory action between the same parties, or their 
vendors and warrantors about the same lands..Jones et al. vs. Purvis et al. 288 


5. A judgment obtained by the heirs of the deceased wife against the 
surviving husband, annulling the adjudication of the property of the succes- 
sion to him, on the ground of its being paraphernal effects, and illegally 
sold, will not affect purchasers and mortgagees who derive title from the 
husband under the first sale and adjudication to him. As to them it is res 
CALEY BIEOS BCU .0..0200ceecrverersegecvccsocccsoess ducéveks Foutelet et al. vs. Murrell, 291 
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6. Judgment may be taken on confession of the defendant, without in 
trial, for the sum admitted to be due and owing; and the right of the 
-. plaintiffs will be reserved as to the remainder of their claim which they ‘ ' 
GDA, Siieiks isin veins: Revecesessiodes Censeandeneeesoactes Parsons et al. vs. Suares, 411 

7. Where two plaintiffs sue, and the defendant ‘admits he has .a certain 
sum in his hands which is due to one of them, judgment on this confession 
can only be taken in favor of the one to whom the debt is admitted to be due ~ 


8. The judgment is the highest evidence of a debt, and the title merges in. 
the judgment ; but proof of its discharge may be made by circumstantial 
~ evidence as well as by that which is positivé..Abat vs. Buisson, Curator &e. 417 





9. The defendants in a judgment who were required to pay a certain sum 
of money into court for distribution among the stockholders of a bank, 
may retain in their hands the amount due them as a part of the stockholders 
who are entitled to a share............. ree Millaudon et al. vs. Percy et al. 444 


10. A judgment obtained in the United States District Court against the 
sureties in a paymaster’s bond, is domestic, although not examinable in 
the state courts ; but not being revised or reversed by'the Supreme Court 
of the United States, is res judicata and conclusive evidence against the 
parties, of all things adjudged by it. It is admissible in evidence in the 
case of one of the co-sureties against another, requiring him to contribute 
his proportion of the whole sum for which all the sureties were condemned. 

Rochelle’s Heirs vs. Bowers, 528 


11. The judgment in a suit to which the plaintiff was not a party, does ‘ 
not form'res judicata, against him ; yet when he had notice of the suit, and 
took an interest to prevent a decision against the defendants, they are 
exculpated from the charge of neglect or collusion. 


Davis vs. Louisiana Tow Boat Company, 575 


LAND LAWS. 


1. The laws of Congress granting settlement or pre-emption rights, give 
no absolute title in themselves, but only grant a preference in purchasing 
from the United States government on certain conditions prescribed; and 
the individual claiming a right under them, obtains a title from the govern- 
ment only by acompliance with all the-conditions imposed. 

Orillion & Lacroix vs. Deslonde, 53 


sats liaise cod 


2, The act of congress passed April 12, 1814, granting pre-emption rights 

. to settlers, requires a part of the price of the land to be paid at the time of 

entering ; and where thisis omitted, and another purchases the government 

right, and pays the price even after entry, but before the payment of any 
part by the first purchaser, he will hold the land.,.................cceceeeees nes a 
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3. As between the lessor and tenant of a nei of public land, if the latter 


find the true title is in another, or in the government, he has a right to 
purchase and hold it, without being considered as acting fraudulently 


: towards his lessor..........cccccscesscccsscnsceccseees Jones et al. vs. Purvis et al. 228 


. @, But as relates to purchasers under pre-emption laws, and in ordinary 
cases, perhaps, a distinction might be made, when the purchaser used-the 
‘means he had received from his lessor of obtaining by pre-emption, when the 
latter would have been entitled to the preference under the same law........ ib. 


LEGISLATIVE PRIVILEGE. 


1. The act of the territorial legislature, passed 22d of April, 1806, 
requiring courts of justice to stop all proceedings against members of the 
legislature in actual attendance, and who claim their privilege, is not 
" repedled or superseded by the adoption of the constitution of Louisiana. 


Bradshaw et al, ve..Didhei 485 


2. A member of the legislature in actual attendance, can claim his privi- 
lege and stop the proceedings in a trial against him after it has commenced ;. 
and a refusal to allow it when claimed, at any stage of the cause, is ground 
for reversal of the judgment against him.................sseseeeesesseenenes ancaentie ib, 


MANDAMUS. 
1. A mandamus will not be awarded to compel the judge a quo to grant 


\ 


_an appeal from an order or interlocutory judgment, overruling exceptions , 


to the right of a creditor to file an opposition to proceedings in insolvency. 


Garcia & Buyo vs. Their Creditors, 93 


2, The writ of mandamus is provided for in all cases where the law has 


‘assigned no relief by the ordinary means, and where reason and justice 


require some mode of redressing a wrong.. 
Lallande vs. President and Directors of Louisiana State Insurance Co. 326 


MASTERS AND OWNERS OF VESSELS. 


1, Where the owner of a steam-boat suffered a slave to-be employed as a 
hand on board by the captain, without the authority and consent of the 
owner, and he was accidentally drowned: Held, that the owners of the boat ' 
were responsible and liable to pay his value; because by using due 
diligence they might have prevented the illegal employment of the slave, 
and did not..............ceecceseceeeerse caseeeeeesee StPawbridge vs. Turner et al. 213 


MINORS. 


1. Informalities and relative nullities in the settlement of successions and 
dispositions of property inherited by minors, must be taken advantage of by 
the minors themselves. As respects third persons, such transactions are 
id....., pe aiervedeunalsutuebotawo any. vacegectnauadaees Foutelet et al. vs. Murrell, 299 
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2. Where minor heirs claim a restitution in integrum, they are bound ioe 
place matters as they were before. If they claim the property in nature or 
in kind, they must refund the amount received by them on account of it, ; 

Foutelet et al. Murrell, 29) 

3. The sale of the property of a minor by his curator ad bona, when 

there is no ratification or concurrence of the minor, after he became of age, 


INDEX OF 


will be regarded as a nullity..................00005 gin weaning Miers vs. Bethany, 314. | 


4. The plea of prescription of ten years’ possession, under a just title and 
sale of minor’s property, will not avail, when the entire ten years have not ~ 
elapsed since the minor became of age..............s..00« tease Ze ssetenet sic euneeee ib. 


5.’ The provisions of the Louisiana Code, article 2297, making the 
parents of minors responsible for the damages done by their minor children, 
while under their care, is found under the head of quasi offences, and does 
not relate to the contracts of minors, &c....Doumeing vs. Haydel, Tutor, &c. 446 


6. The emancipation of a minor under the provisigns of the act of 1829, 
gives to him all the power over his property and rights, which appertain to 
TE inci cknknedine nos series ovqsek cosas Harman et al. vs. M‘Cawley, 567 

7. Whether the minor is domiciled in the parish. where the property 
; inherited by him is situated, or in a foreign country, the Court of Probates 
of the place where the inheritance lies, must appoint a tutor to administer it. ib, 


MORTGAGE. 


1. When mortgaged property passes by judicial sale into other hands ! 
than the ‘mortgagor or judgment debtor, the mortgage attaches to the 
price, and the purchaser takes the property free of incumbrance. 

, . Offutt et al vs. Hendsley etal. 1 

2. But where a slave is seized and sold by a judgment creditor, and 
purchased in on a twelve months’ bond by the debtor himself, the slave is 
immediately affected by the mortgage resulting from both the judgment 
and twelve months’ bond.................cseeceee fuee eer epsesiesstnngesvenseesssoetnonta wb. 


. 3. Where a debtor buys in his own property on a twelve months’ bond, 
it is not released from the mortgage resulting from the judgment. under 
ME Se IEMs od acnveveesevceseeseseuseee @ conensccescesosconsoceseseosponss ree, | 


4. A subsequent mortgagee, the vendee of the original mortgagor, having 
an interest, may discharge all anterior mortgages, and as a matter of right, 
be subrogated to all the creditor’s rights to the mortgaged property......... ib. 


5. There is ne privity of contract between the vendee of a mortgage and | 
the creditor of the original mortgagor........... avinhaiianditenandidnioeaptnmintiimds ab. 


6. The original mortgage creditor may indulge his debtor with a delay, 

or in any other manner to facilitate the payment of his debt, without viola- 

‘ting the rights of a subsequent mortgage, between ‘whom there is no 
privity of contract.............. 666, Te aN Rete Leen femricconnvccneeseate - ib. 


Sire ial aan el OE 


ane 
~~ 













j 





















7, A mortgage creditor having the vendor’s privilege and mortgage, with 
personal security, and an additional mortgage by a judgment and sale of 
the mortgaged property on a twelve months’ bond, with security, may 
pursue either of his remedies, by seizure and sale of the property in the 
hands of a — possessor, or proceed agaihst the sureties. 
Offut et al vs. Hendsley et al. 
8. The privileges and mortgages of creditors to property sold at the 
probate sale of a succession, attach to the price, and the purchaser takes 
the thing sold free of incumbrance, when these creditors were creditors of 
‘the deceased ; but if not, then their mortgages follow the property as a real 
right, into whose soever hands it may come.. oth divebverecntctuapeenaees we 
9. The legal or tacit mortgage of the wife for the restoration of her para- 
phernal effects attaches to the community property from the time they 
came into the possession of the husband. Her judgment of separation, 
although obtained subsequently toa mortgage given onthe. property by her 
husband, will hold it to the exclusion of the husband’s mortgage creditor. 
Patin vs. Her Creditors, 
10. Mortgages executed in New-Orleans, and not recorded in the parish 
where the mortgagor resides, until after he makes a surrender of his property 
to his creditors, cannot affect creditors and third persons, who are such at 
the time of the surremdet.......ccs.ccceses scvecsesesedesesessesqsatsauansenaiee® eet 


11. The action to annul a mortgage made by a debtor, on the ground of 
fraud as relates to creditors, must be commenced within a year from the 
date of the judgment, which the creditor seeking it, has obtained against 
SE EE vic asbcd incvcnae sen cuscassnsbseapeapectehs sees eeaaee Dizon vs. Emerson, 


12. In an action to annul a conventional mortgage, as made in fraud of 
creditors, when the pleadings admit the existence of the act importing the 
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64 


ab. 


104 


mortgage, it is unnecessary to prove it. The only question is, whether the | 


mortgage ought to be annulled, as having been made in fraud................ 


13. The transferree of a mortgage standing in the name of the original 
mortgagee may exercise his right of mortgage, on making proof of the 
transfer, without having the mortgage inscribed in his name. 

Rouquette vs. His Creditors, 

14. Where amortgage is regularly recorded before sale and conveyance 
of the property in dispute to the defendant, who is third possessor, and 
before the latter became a creditor of the mortgagor, ought he to be allowed 
to impeach the validity of the contract’ of mortgage as against the 


mnenegages f ~ Qwdye 2... vicccciesesseccessvens es bdawnai Deverges vs. Lanusse, 


15. Where the consideration of the contract of mortgage is impeached by 
the third possessor of the mortgaged premises, prima facie evidence of the 
genuineness inherent in the contract itself, coupled with proof of advances 


176 


of money &c. to the mortgagor by the original mortgagee, will authorise -. 


the latter to’ recover against such third possesgor............. iticnedd Sale 
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16. An inscription of a mortgage made the day before the death of the 


debtor by one of the creditors, will have effect against all the others, . 


although the succession proves insolvent and insufficient to pay all’ the 


CHOINIG Sich SERRE odd cesta cvictee -Garnier et al. vs. Pagans: Saene 188 


17. Where certain slaves belonging to the community were adjudicated 
to the widow, the acceptance of a special mortgage by the court of probates, 
with the advice of a family meeting, in lieu of the legal one, liberates the 
slaves from the legal mortgage as respects third persons. 

Cassanova’s Heirs vs. Avegno, 


18. Ifa purchaser, finding the rights of minors are secured ‘by a special 
mortgage on the property of their tutor, he is warranted in concluding that 
the general mortgage has ceased to exist...........0....0000 es erqeeveccoee b seaveee . 


19. The mortgage and privilege of the vendor results from the sale itself, 
although the conditions are prescribed by judicial authority or order of 
court; and the question to which of the parties litigant the proceeds should 
be decreed is still left open. The mortgage is conventional, resulting from 
the sale, and takes effect as soon as it is completed. . 


. Zacharie’s Administrator vs. Prieur et al. 


_ 20. Where property in dispute is sold with the consent of the parties, by 
an order of court, and a mortgage is retained, the purchaser becomes the 
debtor to him who is decreed to be the trueowner. But at the death of the 
mortgagor in the mean time, and sale of his property by order of the Court 
of Probates, the mortgage is raised, andthe purchaser takes it free of incum- 
brance. The mortgage attaches to the proceeds in the hands of the 

 eManiniaATAbOF... 1.00. 0000.00s0seces000 sinaad oer siiiasantasicsnst pb bcnadensestnrebacatel +3 


21. A mortgage which is not recorded in the parish judge’s office where 
the property is situated, until after the death of the mortgagor, cannot have 
ae _ his other creditors, who are such at his death. 


ib. 


Macarty vs. Bond’s Administrator, 351 


NAVIGATING VESSELS. 


1 Where a schooner is floating down stream, unable to use her sails, and 
a steam-boat is running up under full steam, it is incumbent on the latter to 
show that she made use of all proper means of precaution to avoid a 'colli- 
sion, or she will be liable for the damage done, by running down the 


schooner........ Susasener ocssceccccssceccecsseceeseeauneé vs. Tourné & Beckwith, 428 


2, Steam-boats meeting vessels'on the river, propelled by wind, should 
observe different rules of precaution, than ‘in relation to other steam-boats. 
In such cases, the obvious means to avoid collision, is an alteration in the 

direction of the steamer......... (ops di abcd deuabss te'viete Gaus ncwaDe eM ates oak CNS 
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OBLIGATION. 
1. A receipt given for notes to be collected and paid over, or returned 
: when called for, is rather evidence of a mandate than an obligation to pay 
money, in which the subscriber to the instrument of writing constitutes - 
himself an agent, to secure and receive payment and pay over. the sums 
collected.........sccegeeseees Cevdccesececes acapbcigntto’ «+». Jouett vs. Erwin et al. 231 


2. The necessity of the case does not require that obligors in solido should 
he sued together. To create a new exception in favor of such obligations, 
would be a violation of positive law.............Millaudon vs. Turgeau et al., 547 


3. Strictly speaking, the drawer and endorser of a note or bill are not 
bound jointly, either to the holder or amongst themselves, according to the 
definition in the code, but only ae penn FES pRB. ab. 


4, The plaintiff has a clear and adequate remedy by suit, separately 
against either the drawer or either of the endorsers of a promissory note, 
because the obligation is not joint, but im solido...........ccccecseseeeees soesee OD. 


PARTNERSHIP. 
1. Between the partners of a commercial firm and a clerk, who in 
addition to his monthly salary is to receive a share of the profits, there is 
not necessarily any partnership created......,......... St. Victor vs. Daubert, 314 


PAGE. 





2. A clerk on a salary, and allowed a share of the profits, is not thereby 
constituted a partner, and cannot bind the firm further than the express or 
implied consent of the partners authorise him................0ssssceseeeseeeeseoes ib. 


3. So, a clerk entitled to a share of the profits of a commercial partnership, 
who collects funds of the firm, cannot retain them under pretence that | 
they are his share of the profits. He may be sued _— the am, and required 
to disgorge the sum thus received by him... Pe Se 


PLEADINGS. 


1. Under the plea of the general issue, evidence of payment will not be 
NI ici caine stacey Aacenniedieecsiningaiaaal Mortimer vs. Trappan’s Estate, 108 


2. Compensation or payment must be pleaded to authorise the admission 
of evidence showing that the plaintiff had received various sums of money, 
not credited, to a greater amount than the sum sued for............cceececeses 200 
3. The plea of payment is a peremptory exception, going to extinguish 
the action, and which is required to be pleaded specially..e............ssse0ee tbe - 
4. In an action on a promissory note, payable at a particular place, it is” 
alleged in the petition that the note was duly protested for non-payment, 
and the protest offered in evidence, shows that payment was demanded at 
the proper place, a recovery will be had without an allegation that payment 
was demanded. at the place where the rote was made payable. 
Voisin’s Agent vs, Jewell, 112 


é 
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5. The plea of the general denial which puts at issue all the facts ieee 
proof of which rests the plaintiff’s right to recover, is not waived bya 
subsequent plea setting up the defendant’s agency as a defence against the 
action. The two pleas are not inconsistent...Bloodgood et al. vs. Hawthorn, 124 


INDEX OF + 


6. When the question at issue.by the pleadings, was, whether a certain | 
engine was delivered as a condition precedent to the defendant’s right to 
take out execution against the plaintiff, or not, no évidence will be received 
to prove damages for the detention and failure to deliver the engine. 

' Nicholls vs. Hanse et al. 268 


7. Where the judgment is for the land described in the petition as about 
thirty arpents,and which isjall the plaintiff demanded, he cannot allege error 
and have the judgment amended, on the ground that on actual admeasure- 
ment the land is found to. contain a larger quantity...... Conway vs. Winter, 271 


8. The pendency ofa suit in the United States District Court to enforce 
a demand founded on a contract of sale, the validity of which is attacked 
and its rescission sought, cannot be pleaded as an exception to another 
suit in the state court, between the same parties for a similar demand, 
founded on the same- contract of sale...... Hampton’s Heirs vs. Barrett, 336 


9. Where a person of color alleges, he is free and has been so for many 
years, he will be allowed to avail himself of any legal evidence in his favor 
under this plea, without repeals bound by the pleadings to specific proofs, _ 

Montreuil et al.vs. Pierre et al. 356 


10. The plea of litis pendentia is a dilatory exception, which comes too 
late after swearing the jury. In order to avail the party, it must show the 
tendency of another suit between the same parties for the same object, 
growing out of the same cause of action, before another court of concurrent 
jurisdiction Psebavb weiss veriegnessioe spine wibapVuisbeseca cde Weeks vs. Flower et al. 379 


PRACTICE. 


1. Where a balance is shown to be due by a company to A, who assigns 
it to B, and the latter sues on it, the company cannot produce in evidence 
another contract between them and A, to show his failure to perform it; 
and that he owes them damages. 
Hoffman vs. Pontchartrain Rail Road Co. 20 


‘2. The defendant cannct set up a claim for unliquidated damages on a 
contract, in.compensation of a liquidated demand...................cscsesescseees ab. 


3. The rules of practice in filing answers to appeals in country cases in 
the eastern district, tried in New-Orleans, will be relaxed when justice 
requires it. They are called for trial as they stand on the docket, and if 
the answer is in when the case is called up, it will be heard. 
Patin vs. Her Creditors, 64 
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4. An allegation in the petition’that the note sued on, which waspaysble’ 
at a particular place, was-duly protested, and the protest offered in evidence _ 
showed that payment was demanded at the proper place, a recovery willbe 
had without alleging that payment was demanded at the place where the ~ 
_note was made payable...,............s.++16++0+» Voisin, Agent, ke. vs. Jewell, 112 


*5. Objections to evidence should be made at once, so as to give the 
adverse party an opportunity to obviate them or correct his mistakes..;..... 7b. 


6. Where the answer of the defendant admits the debt claimed, butavers . 
it was contracted while he was in partnership with ‘another person, and 
there is no proof of the partnership, the plaintiff wil! recover as on @ con- 
feasion Of the debt........sssscccecsescisecdcoccccscncrssdecessness Baker vs. Stewart, 159 


7. In an action on a special agreement for the price of putting up a mill, 
_evidence of the value of the work and labor done on it will not be admitted ; 
the parties having agreed on the price.......................Morton vs. Pollard, 174 
g. Where the plaintiff failed to prove that he done certain work for the 
defendant, according to an alleged specific agreement, and also failed to 
show that the work was beneficial to the latter, he cannot recover, either on “ 
’ hiscontract or on a quanium meruit, but will be non-suited. 
Duffy vs. Byrne, 211 
9. In taking judgment by default, and making it final in the absence of 
any defence, on proving the plaintiff’s demand, no evidence can be legally 
given of a fact not alleged in the petition. ; 
Louisiana State Bank vs. Senecal, 225 
10. When the charge of the judge is pertinent to the issue, and the law is 
correctly stated, it is no solid objection thereto, that it might have been 
misunderstood by the jury, and had a tendency to mislead them. 
Milne vs. Pontchartrain Rail-Road Co. 259 


11. The party possesses the right who is apprehensive the charge of the 
judge has been misunderstood by the jury, to apply for a clearer exposition 


of the meaning of the court......5.5.:...cc:ccccecseeeeeeeeees o sidtibent as sakaaeielail oae 0b. 
12. The fact of a cause being taken up and tried on a different day from 
that fixed for its trial, is not of itself a fatal error.........Cooley vs. Seymour, 274 


13. A record and judgment of eviction in a possessory action, cannot be 
offered as evidence of title in a suit where the same parties are concerned, 
and about the same land, when the action is a petitory one. 
Jones et al. vs. Purvis, 288 
14. A dismissal or dociiienn of a suit, will not be allowed to the 
plaintiff in. cases in which the parties are alternately plaintiffs and defendants, 


as in @ concurso and in the case of reconvention....M‘ Donough vs. Copland, 308 . 


‘15. So where a party publishes a monition under the act of 1834, for the 
assurance of titles acquired at judicial sales, and an opposition is filed to the 
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as 


homologation of the sale, the plaintiff in the monition cannot discontinue on 
ey ee veseeeeees eM’ Donough vs. Copland, 308 


‘dismiss his suit, 


16s. The proceedings of the court below will be considered as regular, 
until the contrary appear; and where a case is stated to be on trial of a 
Friday, it will be presumed to have commenced the,day preceding, being 
the one for which it was fixed for trial,........... 


17, The affidavit of the defendant annexed to his answer, that his signa- 
ture to thé note sued on is forged and counterfeited, will not be permitted 
to go to the jury as evidence, when not made the basis of some preliminary 
PFOCeedING...............0.0.ceeeeeeeeeee» City Bank of New-Orleans vs. Foucher, 


18. The provisions of the Code of Practice, in articles 513, 522, 526, 527, 
and others, requiring certain forms to be pursued in the trial of a cause, are 
directory, and a non-compliance with them, when not required at the time 
by the party complaining, docs not import pain of nullity................+s0++ 


19. The party may require the observance of all the forms as far as 
practicable, which are directed in the trial of a eause; but. if, when present, 
he does not require a rigid compliance with them, and they are substantially 
complied with, it is not assignable as error, nor sufficient grounds for a new 
trial....... DRipidiliniedhvesadsscesbtoptpeteseus saceusegevnganscen® Rovovoestarecseeseocessing 


20. The different modes of proof of handwriting or signatures pointed 
out by the Code of Practice, are concurrent, and the court is not required 
to appoint experts for this purpose, unless moved to do so by the party...... 


21. Objections to interrogatories that they contain leading questions, 
when the depositions or answers of the witnesses are to be taken on com- 
mission, must be made before the commission is forwarded to be executed. 

Winn vs. Twogood, 422 

22. Where the certificate or caption of the magistrate to depositions is 
not full and explicit, yet if it appear in substance thatthe witnesses appeared 
before him, swore to and subscribed their answers, it will suffice.............. 


23, In a case turning on mere questions of fact, where there are numerous 
witnesses, and the evidence somewhat contradictory, but the court below 
being of opinion the weight of the testimony was in favor of the plaintiff, 


...Minor et al. vs. Lanbelle, 323 


ib. 


ab. 


ib. 


his judgment will be affirmed.................... Sauné vs. Tourné & Beckwith, 425 


24, The Supreme Court is made the judge of facts as well as the law, 
and have to decide on the weight of testimony. Great respect is due 
tothe verdict of a jury on facts, and it will not usually be disturbed ; but 
when this court differs in opinion with the judge a quo as to the weight of 


testimony in a case, his judgment will be reversed....... Sloo et al..vs. Tarbe, 522 


PRESCRIPTION. 


1. Where property of a vacant estate has been sold by the surviving 
partner of a community, and held under a just title, in good faith, animo 
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dominorum for ten years, the claims of the heirs of the deceased partner, 


prescription of ten years....... 5a oases evap enka Davis’s Heirs vs. Elkins et 


2, If an inchoate right once begins under the existing laws of prescrip- 
tion, a subsequent prescription law cannot be made so to operate as to 
3. The law protects rights acquired by third persons to property: of 
an state, between the time of opening the succession, and the acceptance 


of the inheritance, when the estate has remained vacant; and among these 


rights are those acquired by prescription........ oer 8 
1 
4. An instrument of writing acknowledging the receipt of certain notes 
for collection, and the money to be handed over, or the notes returned 
when called for, does not come within that class of obligations which 
are prescribed in five years. No prescription runs against it until some act 
is done by which a right of action accrues......,....... Jouelt vs. Erwin et al. 
5. The plea of pregeription of ten years’ possession under a just title and 
sale of minor’s property will not avail, when the entire ten years have not 


elapsed since the minor came of full age before the commencement of suit. 
Meirs vs. Bethany, 


PRINCIPAL AND AGENT. 
1. Where the principal sues in his own name, for the price of goods sold 
and delivered by his agent, and thereby ratifies the sale, it is quite immate- 


rial whether the agent had any authority, originally, to sell or not. 
: Zino vs. Verdelle, 


2. The agent who represents his principal in a suit, must have authority 
to do so, so as to allow all legal proceedings to be carried on contradictorily 
with him, in order to bind the principal.................. '...Seymour vs. Cooley, 


PROOF OF SIGNATURE. 
1. The different modes of proof of handwriting and signatures pointed 


out by the Code of Practice, are concurrent, and the court is not required © 


to appoint experts for this purpose, unless moved to do so by the party 


WieIRE Iho. seco00dhyeeaengsagesocte City Bank of New-Orleans vs. Foucher, 


2. If a party deny his signature to an act or private instrument of writing, 
or alleges it to be forged and counterfeited, it must be proven by witnesses 
who have seen him sign the act, or know his signature from having fre- 
quently seen him write. ‘Proof by experts or comparison of handwriting 
may also be received.............. .»Plieque & Le Beau vs. Labranche et al., 


3. Proof by witnesses of the acknowledgment of his signature by the 
party charged, is inadmissible, when he expressly denies, or alleges it is 


CII Foi ic disi iii i ca 8e4s Oak venindes bi cade va tleuamates ocagenencan tasiinenes 
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who afterwards set up title to the vacant estate, will be barred by the 
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PUBLIC USE. 
1. There is no particular form or ceremony necessary in the dedication i! 
of lands or squares in a city to public use. If the assent of the owner is a: 
; shown, and the land is actually used for the public purposes intended by 3 ' 
the appropriation, it is'sufficient.................. Gleisse & Holland vs. Winter, 149 


- 2. A corporation can maintain a petitory action to remove ntisances and 
clear the banks of rivers, by showing that the land or place occupied is a 
, public place, and destined to public uses................:seescceetersseeeeeesesesens wb. 


REDHIBITION. 


i. A malady will be considered incurable, so as to authorise the redhibitory 
action and rescission of the sale on the part of the purchaser, when it 
baffles the efforts of regular medical aid, and death ensues within three days \ 
skiers cnc acllvcrctdiapseciig sonsvecsdecees Ory’s Syndics vs. David, 59 

2. The claim of a purchaser fo? medical attendance and expenses of burial 


incurred, relative to a slave, the sale of which is rescindedyon account of a. 
redhibitory malady, will be allowed and required to be paid by the seller.... ib. 


‘ 


3. In a redhibitory action by the buyer against the seller of a slave, to 
rescind the sale and restore the price: Held, that when the act of sale 
imports a warranty against redhibitory vices, although it further appears 
the seller purchased the slave as a notorious runaway, which is shown by 
reference to the bill of sale from his vendor, yet without a full disclosure of 
this defect at the time of sale, it does not modify the warranty of the last 
ai ear et edd Ss cee vweing vec sve ccecevssscnees Reet Winn vs. Twogood, 422 


RENUNCIATION .—sex nusBanpD AND WIFE. 


RESCISSION OF SALE. 


1. In an action for the rescission of the sale of a slave, as fraudulent, for 
alleged concealment of the vice of drunkenness, by representing her as a . 
good house servant, on the part of the seller, it will not be considered a 
case of redhibition, but one of fraud.................008 Gaillard vs. Labatetal. 17 





¢. Whether the seller of a slave knew of the existence of the vice of 
drunkenness and concealed it; is a question for the jury ; and judgment 
rescinding the sale will be affirmed, when the verdict finding the fraud is 
not so unsupported by evidence as to authorise the court to disturb it....... ib. 


3. A malady will be considered incurable so as to authorise the redhibi- 
tory action and rescission of the sale on the part of the purchaser, when it 
baffles the efforts of regular medical aid, and death ensues within three — Ys 
days after the sale....... Mines ee ne tte awe Ory’s Syndics vs. David, 59 
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‘ 


4. The claim of a purchaser for medical attendance and expenses of 
burial, in regard to a slave, the sale of which is rescinded on account of a 
redhibitory malady, will be allowed, and paid by the seller. e 

Ory’s Syndics vs. David, 


SALE. 


_. 1, A judicial sale, made to effect the payment of mortgage debts, has 


also the effect of transferring the thing sold free and unincumbered of the 
mortgage previously existing on it, even when sold for a less sum than that 
for which it was mortgaged....................05 Offutt et al. vs. Hendsley et al. 
2, When mortgaged property passes by a ,judicial sale into other hands 
than those of the judgment debtor and mortgagor, the mortgage attaches to 
the price, and the purchaser takes the property free and unincumbered..... ' 
3. But where a slave is seized and sold by a judgment creditor, and pur- 
chased in by the debtor on his twelve months’ bond, it becomes immedi-’ 
ately affected by the general mortgage resulting from the judgment, as well 
as by the special mortgage given in the twelve months’ bond to the sheriff... 
4. So where a debtor buys in his own property, on a twelve months’ 
bond, it is not released from the original mortgage resulting from the 
judgment under which it was sold.................cscecsccssescseeseeceessec cesses . 


‘5. The sale of property ona twelve months’'bond, does not satisfy the 
judgment or novate the debt; and when the property originally seized and 
sold on twelve months’ credit, is again seized and sold under the twelve 
months’ bond, and fails to satisfy it, any other property of the obligors in 
the bond may be seized and sold to pay it off. 

Reboul’s Heirs vs. Behren et al. 

6. Property held in common, cannot be sold under execution issuing 
against part of the owners. Their interest in the property only, can be 
seized and sold; and an injunction restraining the sale of the interest of 
the other owners will be sustained..................ceccccdccesecessnescscedscceesoes 


7. A sale where the debtor buys in his property on a twelve months’ 
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59 


ib. 


ab. 


bond, does not cut off previous incumbrances as relates to the debtor him- — 


self; nor is his previous title or possession changed by the adjudication. 
Fenn vs. Riis, 


8. So the owner who purchases in his property on a twelve months’ 


bond, acquires no new title or right. As to him, it is not legally a sale, but 
merely a means by which the creditor acquires additional security............ 


9. And where A sold B one-third of a lot of ground by private act, which. 
was seized by a creditor of A befote the act was made authentic and 
recorded, and bought in by A on his twelve months’ bond : Held, that a 
sale of this prdperty to C, under execution issuing on the twelve months’ 
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bond of A, was invalid: Held‘dlso, that the sale of A to B took éffect as rit 
third persons from the time it was recorded, saving the rights such persons 

- had in the meantime acquired to the gaa) EO REE a Ee Fenn vs. Rils, 95 : 4 


10. If A sells property of which he is not the owner, and he afterwards owe 
acquires title, that title vests at once in his vendee....,............sesceseceseess ab, 
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11. Where the buyer is deceived by the representations of the seller, in 
the quality of the article sold, although the defects are such as might be 
discovered on simple inspection, but if known, it must be supposed the a 
buyer would not have’ purchased, it is sufficient cause to rescind the sale i 
and recover back the price............ .....0ss:0+++2+++. Williams vs. Miller et al. 129 





12. The heirs are not bound to execute notarial acts of sale to property ee 
of their ancestor’s succession, sold at probate sale. The adjudication forms 4 
PR eccrine ise ccrciscrsctertscvuresseye Berthoud’s Heirs vs. Unruh, 180 


13. Those who provoke a sale,.are bound to see that its terms are cor- 
rectly announced. If the terms announced are different from what the law _ 
requires, the seller is still bound to comply with them, or the bidder is 
UNNI cpchinck vk cscs hiigfavs ons sevoopige sesscu nace enbynccsns shoinabale ab. 


14. A notarial act of sale is neither necessary or essential to the pur- 

chaser at a judicial sale. The adjudication made and recorded in court, is 

a complete title to the purchaser. A notarial act may, nevertheless, be 
© RIN AT ROC IGT MARAE DO” Bede A= Maton es | ab. 

15. Where certain articles are sold to the defendant, and the seller 

- agrees to put them up for use, and find the materials to do so, and the 

articles are consumed on the premises of the buyer by fire, before they are 
all put up, they are at his risk and the loss is his........ Hunt et al. vs. Suares, 434 


16. Where goods were purchased and directed to be sent to the buyer, at 
a distant place, consigned to a certain commercial house, they paying 
freight: Held, that before delivery either to the buyer or consignees, the 
sale was not complete, especially as the buyer had not complied with its 

A torms.on his part ...0.,........sceseseedsesese Parmele et al. vs. M‘Laughlin et al. 436 


17. Where the purchaser at sheriff’s sale shows a judgment, writ of 
execution, and sale to him ‘under them, made by the proper officer, all 
previous proceedings by the latter are presumed to have been correctly 
made ; but this presumption, like others, yields to contrary proof. 

M Donough vs. Gravier’s Curator, 531 





18. In forced alienations of property, all the formalities of law must be 
strictly fulfilled, to give validity to the sale@................0..ccsceececeeeeseeeees ib. 


_ 19. Persons having an interest to cause the alienation of property at 
sheriff’s or other forced sale, to be annulled for want of legal formalities in i 
making it, may claim judicially the rescission of such sale.......... 0.0.60 secuee 
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20. In forced alienations the property must be described with minuteness 
and accuracy, so that it can be appraised with such certainty as to ascertain 
its value, and be sold together or separately to the best advantage, 


M'Donough \ vs. Gravier’s Curator, 531 


91. So, where the sheriff seized property, and described it as “ lands lying 


between St. Paul and Bertrand streets, in the city of New-Orleans, ” and the 


‘evidence showed that the ground between these streets had previously been 
isid off into lots and squares: Held, that the description was insufficient, 
and that the sale under it gave no title to the purchaser................ gheedtes 


22. According to the article 702 of the Code of Practice, the sheriff is 
required to specify the object seized, which must be done in the return on his 
writ, so as to distinguish and specify one object from another.............++++ 


23.. Real or immoveable property in New-Orleans, must be advertised in 
two newspapers, in the English and French languages, for thirty days, 
excluding the day when the advertisement commenced and the day of sale, 
so that thirty entire days may elapse between. The want of this formality 
is ground of nullity of the sale.............. ssvva de setips ells ienlaiaam 


SEIZURE. 


1. Where property is seized for a violation of a city ordinance, although 
the seizure is lawful in its commencement, yet if the city authorities fail to 
pursue the requisites of the law in advertising and disposing of it, the acts of 
the officer making the seizure will be considered as a trespass ab initio, for 
, which his constituents are responsible............... Baumgard vs. Mayor et al. 


SLAVES AND COLORED PERSONS. 


° 


- 1, A slave cannot stand in judgment for any other purpose than to assert 
his freedom. He is not even allowed to contest the title of the person 
claiming and holding him as a slave. 

Berard, f. w, ¢. vs. Berard et al., f. p. ¢. 


2. A colored person shown to be a statu libert in Pennsylvania, and now 
past the age at which she was to become free, according to the conditions 
under which she was held in servitude, and had since resided in another 
free state, with the consent of her owner, she is thereby free. 


Phillis, f. w. c. vs. Gentin, 208 


3. Damages will not be awarded against an innocent purchaser of a 
colored person as a slave, who recovers her freedom. It would be other- 
wise against the person who first violated her rights, by selling her as a 
DD Civ siccrcsaneenniriini <a. awinnalehgiasbiadsaibesasiiidsitinjitatanmmammeaiuaaaan 


4. The master is liable for the acts and injuries done by his slave, 
acting either by or without his authority or order. He is:answerable for 


ab. 


ib. 


119 


156 


t 


ab. 
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all the damages occasioned by the offence and quasi offence committed be 


his slave, except those done without his order, in which case he ‘may 
exonerate himself by surrendering the slave to be sold. % 
Guerrier vs. Lente 339 
5. The fact of a slave being taken to the kingdom of France or other 
country, by the owner, where slavery or involuntary servitude is not tole- 
rated, operates on the condition of the slave, and produces immediate 
emancipation pi ccile Nhouekctspde redecs Marie Louise, f. w. c. vs. Marot et al. 473 
6. When a slave once becomes free by the operation of the laws and 
customs of another country or state, to which he was taken by his owner, it 
is not in the power of the latter ever to reduce him to slavery again live camels ab, 


SELLER AND BUYER—seExz sae. FRAUD AND SIMULATION, 


SEPARATION FROM BED AND BOARD. 

1. A solitary instance of ill treatment of the wife by the husband during 

a long cohabitation, when the origin of it does not appear, and is not aggra- 

vated in its character, will not authorise a judgment of separation from 
Oe ON WN in since sacs eccccnscavass a SPO E RE ae .Fleytas vs. Pigneguy, 419 


2, Excesses, cruel treatment and outrages on the part of the husband 
towards the wife, form a legal ground for separation from bed and board, 
when it is of such a nature as to render their living together insupportable ; 
but the court must judge fromthe proofs and circumstances, not from the 
opinions of the witnesses, whether these grievances are of such a character 
as to render the life of a reasonable woman intolerable... Tourné vs. Tourné, 452 


3. A series of studied vexations and provocations on the part of the 
husband, without resorting to personal violence, might constitute that 
degree of cruel treatment and outrages which would form just ground for 
a an I SS ccckg doe socno cies tvacisccsuvsesuenss recceussecnionn ib. 


. But the partial treatment of one of the children by the father, and the 
re: disobedience towards the mother, supposed to result from the 
father’s encouragement, will not be deemed sufficient ground for separation. ib. 

5. No acts of ill treatment occurring after the inception of suit, can be 
urged as ground or cause for a judgment of separation.................c.000+ oo 0. 


SURETY. 


1. The general provisions of the Louisiana Code, article 3035, excluding 
judicial sureties from the benefit of the plea of discussion, does not extend 
and apply to sureties in appeal bonds............ Chalaron vs. M‘Farlane et al. 227 

2. From the nature and tenor of the obligation contracted by the surety in 
an appeal bond, he is not bound to pay until the property of every kind 
belonging to the principal is first taken, and proves insufficient RO 
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3. Where a surety signed a blank appeal bond, to be used in a particular 
a way by lis principal, who puts it to a different use from that intended, by 
= ee which the responsibility of the surety is greatly increased: Held, that the 
oe surety cannot avail himself of this matter, unless it is shown the appellee or 
| “obligee of the bond was connusant of the fraud...Chalaron vs. M‘Farlane et al. 227 
4. The surety in a bail bond may surrender his principal in execution, at 
any time before the conditions of the bond are made absolute by a judgment 
against himself.......... acbacitrethosvepvushsassicehe’ aiswes Wakefield vs, M‘Kinnell 449 


‘ VACANT ESTATE. . 


1. The word estate, used in the English text of the Civil Code, has the 
same meaning as the term succession in the French text, It_is defined to 
be “the estate, rights and charges which a person leaves after his death.” 
Old Civil Code, page 144, article 2...........000. Davis’s Heirs vs. Elkins et al. 135 
_ 2, Vacant estates are to be administered by curators appointed for that 
if purpose. But prescription runs against a vacant estate, though no curator 
has been appointed.............cccssccseceessecere escnnnngstecertnagnbaainaad aaabn ib 





3. A vacant estate is a fictitious being, suneianiniieia in every respect the 
deceased, who was the owner of the estate, until the acceptance or renun- 
ciation of the inheritance by the heir, and is prescribed against by a lapse of 
ten years before any act of acceptance............sccscesssesecsseccressececssssece ib. 


‘4. Where property of a vacant estate has been sold by the surviving part- 
ner of the community, and held by the purchasers under a just title and 
in good faith, animo dominorum, for ten years, the claims of the heirs of the 
succession afterwards set up to the property, will be barred by the prescrip- 
tion of ten YOATS......sssseeseseerseseesseresrecenseseesnatensensenesnanen ene: arenes . wb. 
5. The provisions of the Louisiana Code, articles 934 and 936, atte the 
heir to the inheritance, and giving him the seizin of the succession imme- 
diately on the death of the ancestor, do not destroy the provision concern- 
ing vacant estates. No one can be compelled to accept a succession ; and 
until acceptance or renunciation, the rights of the heir as regards the inhe- 
ritance, seizin and possession, &c. are suspended............ccceceesessscsesseees 0D. 
6. The provision of the Civil Code of 1808, defining a vacant succession 
to be a fictitious being, representing the deceased, is not contained in the 
Louisiana Code, promulgated the 20th Jame, 1886.........0:00.seserceseccsnens ib. 


7. A vacant estate being a fictitious person, representing the deceased, 
_ prescription runs against it instead of the heirs...........sssseecsesssesseseeeseees 00 





8. The law protects rights acquired by third persons to the property of a 
vacant estate, between the time of opening the, succession and acceptance — 
of the inheritance by the heir ; and among these rights are those acquired 
DY POMCTEPLION A... . <ccsencsinsnassistedvencecccesenestuReeents'ss apacsesseuneeuememnnes 
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WARRANTY. 


PAGE, 


1. A city marshal or sheriff who sells property under execution, is not 
such a warrantor of title as to authorise his being cited as such, and con- 
demned to pay as vendor, on a failure of title....... ..... Morris vs. Abat et al. 552 


2. The marshal or sheriff is responsible in damages to the purchaser who 
is evicted, for selling a slave or other property without sufficient authority, 
These. officers, warrant the correctness and legality of their own acts; and 
if, by their illegal acts, they cause damages, they are bound to make 
I iictcinccccay ace +: :abieintinicies aii pi Wet asides secre enasparess oSsseds a 


WILL. 


1. There is no rule of law ‘requiring the names of the witnesses to a will, 
to be inserted in the caption, or any other particular part of the instrument: 
it is sufficient if they sign...................cesseeee Chardon’s Heirs vs. Bongue, 458 


2. A mere suspension. of the proceedings in making and writing a will, 
by the notary, for two or three hours, in consequence of the weakness of 
the testator, or his want of decision, or for time to reflect more maturely on 
the disposition of his property and affairs, when the notary and witnesses 
do not leave the house, is not a turning aside to other matters so as to 
render the will illegal or null..................2- nie Coc pmnnnecrs bcancececcssibaceter ab, 


3. The notary is prohibited from interrogating the testator, or so to 
shape his inquiries while writing his will, as to suggest a particular dis- 
‘position of his property. A suggestion of the notary is proscribed as a 
ground of nullity by the Louisiana Code.................. pexeecnsyen Pay epee ab. 

4: A last will and testament should first be admitted to probate, and 
ordered to be executed by some competent tribunal at the place where the 
succession is opened, before it can be made the basis of a title or claim to 
property by those inheriting under it............ Vidal’s Heirs vs. Duplantier, 525 


WITNESS. , 


1. An attorney in fact who sues in his principal’s name to recover debts 
due to him, is a competent witness to prove the plaintiff ’s demand. 
Zino vs. Verdelle, 51 


2. A witness may refer to a memorandum to refresh his memory relating 
to the facts he is called to testify about. It is not required that the memo- 
randum be contemporary with the facts: it suffices that it was made by 
the witness, or another, with his privity, when the facts were fresh in his 
recollection, and that the reading of it restores them when fading in his 
ET islets cciin de pes nas eejnawielanhectwasseeneoddeievecidehees Riordon vs. Davis, 239 


3. A witness will be permitted to refer to a summary of his testimony 
taken on a former trial, touching the value of certain work which he had 
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previously examined and approved. This is not for the purpose of revi- 


ving his faded recollection of the facts themselves, but to remind him of 
what he had sworn to on a former trial................sccsssessscoenereeseaeeces a 
- 4, If a witness dies before the last trial, his testimony taken on a ies 
trial of the same cause, is admissible in evidence............ Svecthi cuce deemed ° 
5. So the adverse party is authorised to produce the testimony of a wit- 
ness taken down on the first trial, with a view of owing: that it differed 
from his statements given on the second trial...... webiccbco.0sdseGeieidenenavines 


6. A witgess will be allowed to refer to a report of experts, of whom he - 


was one, which has been set aside, to refresh his memory, when the’fact to 
be proved was, what estimate he had put on the work done ; the reference 
being as to a memorandum deliberately made at the time 


7. Where one of the parties was called as a witness by the adverse 
party, and his answers on cross-examination objected to as irrelevant and 
inadmissible : Held, that much latitude is allowed in such cases, especially, 
when the witness shows that he is interested in the question, and that his 
opinions may be tested by his own actions in apparent contradiction with 
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ib. 


1b. 


GIR i iss'cigecccengecenysegscenqeves  cévses Hall et al. vs. Ship Chieftain et al. 318 


7. It is no objection to the competency of a witness, that he may be expo- 
sed in the course of his examination to have questions propounded to him, 
the answers to which might subject him to a criminal prosecution, It is 


his privilege to decline answering them.Macarty vs. Bond’s Administrator, 351 


. 


